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AGRICULTURAL PRICE SUPPORTS 

USDA/CCC sets forth general program requirements.. 2353 

INDIAN HOUSING PROGRAM 

HUD proposes amendments to rules including changes in the 
procedures for development of housing and changes in the 
computation of required home buyer payments, comments by 
2-12-79 (Part II of this issue)..... 2502 

NATIONAL SECURITY 

National Security Council issues rule on classification of 
national security information and public access; effective 
12-1-78 .....-.- 2384 

METRIC EDUCATION PROGRAM 

HEW/OE announces intent to recodify and amend rules. 2403 

ARTS EDUCATION PROGRAM 

HEW/OE announces intent to amend regulations. 2404 

CONSUMERS’ EDUCATION PROGRAM 

HEW/OE announces intent to recodify and amend regula¬ 
tions.....-. 2404 

SPECIAL GRANTS FOR SAFE SCHOOLS 

HEW/OE announces intent to develop regulations —. 2404 

FINANCIAL ASSISTANCE FOR 
ENVIRONMENTAL EDUCATION PROJECTS 

HEW/OE announces intent to develop regulations-- 2404 

INDOCHINA REFUGEE CHILDREN 
ASSISTANCE ACT 

HEW/OE proposes rules on implementation of program. 2403 

AID TO FAMILIES WITH DEPENDENT 
CHILDREN 

HEW/SSA proposes rules concerning access to wage record 
information, comments by 3-12-79.- 2404 

FEDERAL HIGHWAYS 

DOT/FHA proposes to prescribe policies and procedures 
concerning program approval and authorization of highway 
planning projects; comments by 3-12-79 . 2400 

FIREFIGHTING EQUIPMENT 

DOT/CG amends rules concerning the use of Coast Guard 
approved combination solid stream and water spray firehose 
nozzles and low velocity applicators; effective 2-12-79 —— 2390 

MARINE MAMMALS 

Interior/FWS issues waiver of moratorium on the taking of 
polar bears, sea otters, Pacific walruses and other mammals in 
Alaska or adjacent waters (Part III of this issue) (2 docu¬ 
ments) .-. 2540,2547 
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The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.) 
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Documents normally scheduled for publication on a day that will be a Federal holiday will be published the next work day 
following the holiday. 

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program Coordinator, Office 
of the Federal Register, National Archives and Records Service, General Services Administration, Washington, D.C. 20408. 

•NOTE; As of January 1,1979, the Merit Systems Protection Board (MSPB) and the Office of Personnel Management (0PM) 
will publish on the Tuesday/Friday schedule. (MSPB and 0PM are successor agencies to the Civil Service Commission.) 
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INFORMATION AND ASSISTANCE 


Questions and requests for specific information may be directed to the following numbers. General inquiries may be 
made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPQ). 202-783-3238 

Subscription problems (GPO). 202-275-3054 

"Dial - a - Reg” (recorded sum¬ 
mary of highlighted documents 
appearing in next day's issue). 

Washington, D.C. 202-523-5022 

Chicago. Ill. 312-663-0884 

Los Angeles, Calif. 213-688-6694 

Scheduling of documents for 202-523-3187 

publication. 

Photo copies of documents appear- 523-5240 

ing in the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: “How To Use the 523-5235 

Federal Register.” 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents. 523-5235 

Index. 523-5235 

PUBLIC LAWS: 

Public Law numbers and dates. 523-5266 

523-5282 

Slip Law orders (GPO) . 275-3030 

U.S. Statutes at Large. 523-5266 

523-5282 

Index. 523-5266 

523-5282 

U.S. Government Manual. 523-5230 

Automation . 523-3408 

Special Projects. 523-4534 


HIGHLIGHTS—Continued 


MONUMENTAL WOOD WINDOWS 

ITC terminates investigation.. 2437 

AIR TRANSPORTATION 

FAA reissues a rule concerning limited instrument flight rules 
operations of certain transport category rotocraft; effective 

1-3-79. 1 ..... 2362 


MEETINGS— 

Commerce/NOAA: Gulf of Mexico Fishery Management 

Council, 2-6 through 2-8-79..... 

DOE: Environmental Advisory Committee. 1-29 and 

1- 30-79.. 

GSA: Regional Public Advisory Panel on Architectural and 

Engineering Services. 2-6 and 2-7-79... 

HEW/OE: National Advisory Council on Equality of Educa¬ 
tional Opportunity. 2-9 and 2-10-79... 

National Advisory Council on Extension and Continuing 

Education. 1-22-79... 

Interior/BLM: Boise District Idaho Grazing Advisory Board, 

2- 6-79____ 


2410 

2426 

2427 

2428 

2429 
2433 


Justice: U.S. Circuit Judge Nominating Commission. Second 

Circuit Panel. 1-19-79... 2438 

NRC: Advisory Committee on Reactor Safeguards. Archi¬ 
tect-Engineer Balance of Plant Subcommittee, 1-26-79 .. 2439 

State: International Telegraph and Telephone Consultative 
Committee: Study Group 1 of the U.S. Organization; 

2-1-79.„. 2447 

USDA/FS: Gospel Hump Advisory Committee. 2-22-79 . 2408 

RESCHEDULED MEETINGS— 

Commission of Fine Arts: Changed from 1-28-79 to 

1-31-79.-. 2413 

HEW/NIH: National Diabetes Advisory Board, changed from 
1-10-79 to 1-16-79.. 2428 

HEARINGS— 

DOD/AF: Pave Paws Radar System Operation. 1-22-79..... 2413 

SEPARATE PARTS OF THIS ISSUE 

Part M. HUD__ 2502 

Part III. Interior/FWS and Commerce/NOAA..... 2540 

PartIV. DOE.. 2556 
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AGENCY FOR INTERNATIONAL 
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newals, etc.: 

Voluntary Foreign Aid Adviso¬ 
ry Committee. 2445 

AGRICULTURAL MARKETING SERVICE 

Rules 

Oranges (Navel) grown in Ariz. 
and Calif . 2353 

Notices 

Packers and stockyards, posting 
and depositing of stock- 
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Thief River Livestock Auc¬ 
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Service: Commodity Credit 
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AIR FORCE DEPARTMENT 
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Education National Adviso¬ 
ry Council. 2429 


ENERGY DEPARTMENT 

See also Energy Information Ad¬ 
ministration; Federal Energy 
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Rules 
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Notices 
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Data collection forms; require¬ 
ments review of data. 2414 
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Proposed Rules 
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Notices 

Meetings; Sunshine Act. 2475 
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Boeing (2 documents) 2363, 2376 
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Standard instrument approach 


procedures. 2378 

Proposed Rules 
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ADMINISTRATION 

Notices 
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Kentucky. 2430 


FEDERAL ENERGY REGULATORY 
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Natural Gas Policy Act of 1978: 
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Practice and procedure: 
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Notices 

Data collection forms, require¬ 
ments review of data. 2414 
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list of cfr ports offected in this issue 


The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today’s issue. A 
cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month. 

A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected by documents 
published smce the revision date of each title. 


7 CFR 

907... 2353 

1421. 2353 

10 CFR 

Proposed Rules: 

430 (2 documents). 2399 

14 CFR 

21. 2362 

27. 2362 

29. 2362 

39 (5 documents). 2363, 2367, 2377 

91. 2362 

97. 2378 

Proposed Rules: 

39 . 2399 

18 CFR 

1. 2380 

286. 2381 

23 CFR 

Proposed Rules: 

420 . 2400 

24 CFR 

200 <2 documents). 2383, 2384 


24 CFR—Continued 

Proposed Rules: 


805 . 

. 2502 

32 CFR 

2103. 

. 2384 

33 CFR 

117. 

. 2386 

Proposed Rules: 

161 . 

. 2401 

39 CFR 

224. 

. 2386 

40 CFR 

65 (2 documents). 

. 2387, 2388 

Proposed Rules: 

65. 

. 2402 

41 CFR 

Ch. 1. 

. 2388 

9-1 . 

. 2556 

45 CFR 

Proposed Rules: 

122a. 

. 2403 

161b. 

. 2403 

161c. 

.. 2404 


45 CFR—Continued 

Proposed Rules— Continued 


161e. 2404 

161n. 2404 

183 . 2404 

205 . 2404 

206 . 2404 

46 CFR 

34. 2391 

76. 2392 

95. 2392 

162. 2393 

167. 2394 

193. 2394 

49 CFR 

1. 2395 

1253. 2396 

Proposed Rules: 

1100 . 2407 

1207 . 2407 

1240 . 2407 

50 CFR 

18. 2540 

32. 2396 

216. 2547 

651. 2397 


reminders 

(The items in this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


Note: There were no items eligible for 
inclusion in the list of Rules Going Into 
Effect Today. 


List of Public Laws 


Note: A complete listing of all public laws 
from the second session of the 95th Congress 
was published as Part II of the issue of De¬ 
cember 4. 1978. (Price: 75 cents. Order by 
stock number 022-003-00960-4 from the Su¬ 
perintendent of Documents. Government 
Printing Office, Washington. D.C. 20402. 
Telephone 202 275-3030.) 

The continuing listing will be resumed 
upon enactment of the first public law for 
the first session of the 96th Congress, which 
will convene on Monday. January 15. 1979. 
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CUMULATIVE LIST OF CFR PARTS AFFECTED DURING JANUARY 


The following numerical guide is a list of parts of each title of the Code 
of Federal Regulations affected by documents published to date during 
January. 


1 CFR 

Ch. i. 

305. 

3 CFR 

Memorandums: 

December 30. 1978. 

January 4. 1979 ... 

Proclamations: 

4547 (See Proc. 4631). 

4631 . 

4632 . 

Executive Orders: 

November 12. 1838 (Revoked 
part by PLO 5655). 

8743 (Amended by EO 12107) . 

8744 (Amended by EO 12107) . 
9230 (Amended by EO 12107) . 
9384 (Revoked by EO 12113)... 
9712 (Amended by EO 12107) . 
9830 (Amended by EO 12107) . 
9932 (Amended by EO 12107) . 
9961 (Amended by EO 12107) . 
10000 (Amended by EO 12107) 
10242 (Amended by EO 12107) 
10422 (Amended by EO 12107) 
10450 (Amended by EO 12107) 
10459 (Amended by EO 12107) 
10530 (Amended by EO 12107) 
10540 (Amended by EO 12107) 

10549 (Revoked by EO 12107). 

10550 (Amended by EO 12107) 
10552 (Amended by EO 12107) 
10556 (Amended by EO 12107) 
10561 (Revoked by EO 12107). 
10577 (Amended by EO 12107) 
10641 (Amended by EO 12107) 
10647 (Amended by EO 12107) 
10717 (Amended by EO 12107) 
10763 (Amended by EO 12107) 
10774 (Amended by EO 12107) 
10804 (Amended by EO 12107) 
10826 (Amended by EO 12107) 
10880 (Amended by EO 12107) 
10903 (Amended by EO 12107) 
10927 (Amended by EO 12107) 
10973 (Amended by EO 12107) 
10982 (Amended by EO 12107) 
11022 (Amended by EO 12106) 
11103 (Amended by EO 12107) 
11171 (Amended by EO 12107) 
11183 (Amended by EO 12107) 
11203 (Amended by EO 12107) 
11219 (Amended by EO 12107) 
11222 (Amended by EO 12107) 
11228 (Amended by EO 12107) 
11264 (Amended by EO 12107) 
11315 (Amended by EO 12107) 
11348 (Amended by EO 12107) 
11355 (Amended by EO 12107) 
11422 (Amended by EO 12107) 
11434 (Amended by EO 12107) 
11438 (Amended by EO 12107) 
11451 (Amended by EO 12107) 
11478 (Amended by EO 12106) 


5 

1357 


1075 

1697 


1 

1 

1933 


in 


1980 

1055 

1055 

1055 

1953 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1055 

1053 

1055 

1055 

1055 

1055 

1055 

1055 


3 CFR—Continued 

11480 (Amended by EO 12106) .... 
11482 (Revoked by EO 12110)_ 

11490 (Amended by EO 12107) .... 
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rules and regulations 


This section of the FEDERAL REGISTER contains regulatory documents having general applicability ond legal effect most of which ore keyed to and 
codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federol Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issue of eoch 
month. 


[3410-02-M] 

Title 7—Agriculture 

CHAPTER IX—AGRICULTURAL MAR¬ 
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDERS; 
FRUITS, VEGETABLES, NUTS), DE¬ 
PARTMENT OF AGRICULTURE 

[Navel Orange Reg. 448] 

(Navel Orange Reg. 447. Arndt. 1] 

PART 907—NAVEL ORANGES 

GROWN IN ARIZONA AND DESIG¬ 
NATED PART OF CALIFORNIA 

Limitation of Handling 

AGENCY: Agricultural Marketing 

Service. USDA. 

ACTION: Final rule. 

SUMMARY: This action establishes 
the quantity of fresh California-Arizo¬ 
na navel oranges that may be shipped 
to market during the period January 
12-18. 1979, and increases the quantity 
of such oranges that may be so 
shipped during the period January 5- 
11, 1979. Such action is needed to pro¬ 
vide for orderly marketing of fresh 
navel oranges for the periods specified 
due to the marketing situation con¬ 
fronting the orange industry. 

DATES: The regulation becomes ef¬ 
fective January 12. 1979, and the 
amendment is effective for the period 
January 5-11. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Brader, (202) 447-6393. 

SUPPLEMENTARY INFORMATION: 
Findings . Pursuant to the marketing 
agreement, as amended, and Order No. 
907, as amended (7 CFR Part 907). reg¬ 
ulating the handling of navel oranges 
grown in Arizona and designated part 
of California, effective under the Agri¬ 
cultural Marketing Agreement Act of 
1937. as amended <7 U.S.C. 601-674). 
and upon the basis of the recommen¬ 
dations and information submitted by 
the Navel Orange Administrative 
Committee, established under this 
marketing order, and upon other in¬ 
formation, it is found that the limita¬ 
tion of handling of navel oranges, as 
hereafter provided, will tend to effec¬ 
tuate the declared policy of the act by 


tending to establish and maintain such 
orderly marketing conditions for such 
oranges as will provide, in the inter¬ 
ests of producers and consumers, an 
orderly flow of the supply thereof to 
market throughout the normal mar¬ 
keting season to avoid unreasonable 
fluctuations in supplies and prices, 
and is not for the purpose of maintain¬ 
ing prices to farmers above the level 
which it Is declared to be the policy of 
Congress to establish under the act. 
This regulation has not been deter¬ 
mined significant under the USDA cri¬ 
teria for implementing Executive 
Order 12044. 

The committee met on January 8 
and 9. 1979, to consider supply and 
market conditions and other factors 
affecting the need for regulation, and 
recommended quantities of navel or¬ 
anges deemed advisable to be handled 
during the specified weeks. The com¬ 
mittee reports the demand for navel 
oranges has improved slightly. 

It is further found that it is imprac¬ 
ticable and contrary to the public in¬ 
terest to give preliminary notice, 
engage in public rulemaking, and post¬ 
pone the effective date until 30 days 
after publication in the Federal Reg¬ 
ister (5 U.S.C. 553), because of insuffi¬ 
cient time between the date when in¬ 
formation became available upon 
which this regulation and amendment 
are based and the effective date neces¬ 
sary to effectuate the declared policy 
of the act. Interested persons were 
given an opportunity to submit infor¬ 
mation and views on the regulation at 
an open meeting, and the amendment 
relieves restrictions on the handling of 
navel oranges. It is necessary to effec¬ 
tuate the declared purposes of the act 
to make these regulatory provisions 
effective as specified, and handlers 
have been apprised of such provisions 
and the effective time. 

§ 907.748 Navel Orange Regulation 448. 

Order, (a) The quantities of navel or¬ 
anges grown in Arizona and California 
which may be handled during the 
period January 12, 1979, through Jan¬ 
uary 18, 1979. are established as fol¬ 
lows: 

<1) District 1: 510,000 cartons; 

(2) District 2: 90,000 cartons; 

(3) District 3: unlimited movement. 

(b) As used in this section, “han¬ 
dled”, “District 1 M , “District 2”, “Dis¬ 


trict 3”. and “carton” mean the same 
as defined in the marketing order. 

§907.747 1 Amended 1 
Paragraph (a)(1) in §907.747 Navel 
Orange Regulation 447 (44 FR 1077), 
is hereby amended to read: 

(1) District 1: 550,000 cartons; 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Dated: January 10. 1979. 

Charles R. Brader, 
Acting Director , Fruit and Vege¬ 
table Division , Agricultural 

Marketing Service. 

TFR Doc. 79-1282 Filed 1-10-79: 11:24 am] 


[3410-05-M] 

CHAPTER XIV—COMMODITY CREDIT 
CORPORATION, DEPARTMENT OF 
AGRICULTURE 

SUBCHAPTER B—LOANS, PURCHASES, AND 
OTHER OPERATIONS 

PART 1421—GRAINS AND SIMILARLY 
HANDLED COMMODITIES 

Subpart—General Regulations Gov¬ 
erning Price Support for the 1978 
and Subsequent Crops 

Revision op Regulations 

AGENCY: Commodity Credit Corpo¬ 
ration. USDA. 

ACTION: Final rule. 

SUMMARY: This rule provides (1) 
that individual producers may obtain 
loans on their separate share of a com¬ 
modity in a farm storage facility in 
which two or more producers have 
grain stored in the facility. (2) that 
loans on commodities other than rice, 
farm stored, flue-cured tobacco, and 
farm stored peanuts mature not later 
than the ninth calendar month follow¬ 
ing the month in which the loan was 
disbursed, (3) that warehouse receipts 
may be issued by a warehouse other 
than that of original deposit under 
certain conditions. (4) that producers 
may commingle eligible and ineligible 
grain stored on farms. (5) that produc¬ 
ers may obtain farm stored loans on 90 
percent of the measured quantity in 
case of ear com and 100 percent of the 
measured quantity in case of all other 
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commodities, (6) producers may trans¬ 
fer warehouse storage loans to farm 
storage loans. (7) that producers may 
request that loans not be called be¬ 
cause of initial incorrect certification 
under certain conditions, (8) that pro¬ 
ducers may request that loans not be 
called because of initial unauthorized 
removal under certain conditions, and 
(9) that commodities covered by pur¬ 
chase agreements will have the same 
availability and delivery dates as those 
governing loans. 

This rule is needed in order that pro¬ 
ducers and others will be aware of pro¬ 
gram changes. The rule will permit 
producers of 1978 crop commodities to 
take advantage of changes in the pro¬ 
gram. 

EFFECTIVE DATE: January 11, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Dalton Ustynik. ASCS (202) 447- 
6611, P.O. Box 2415, Washington. 
D.C. 20013. 

SUPPLEMENTARY INFORMATION: 
Since producers are harvesting 1978 
crop commodities and the provisions 
of these regulations are needed in 
order to carry out the loan program, it 
has been determined by Mr. Ray Fitz¬ 
gerald, Administrator, ASCS, that 
compliance with the notice and public 
procedure provisions of 5 U.S.C. 553 is 
impractical and contrary to the public 
interest, and in accordance with the 
provisions of Executive Order 12044 
(43 FR 12661, March 24. 1978), that it 
Is not possible to publish these regula¬ 
tions in proposed form and allow 60 
days for public comment. 

Final Rule 

Accordingly. 7 CFR 1421, Subpart 
General Regulations Governing Price 
Support for the 1976 and Subsequent 
Crops in 7 CFR 1421, are revised, ap¬ 
plicable to 1978 and subsequent crop 
loans, as follows. The material previ¬ 
ously appearing in these regulations 
remains in full force and effect as to 
the crops to which it was applicable. 

Subpart—General Regulations Governing Price 
Support for the 1978 and Subsequent Oops 

Sec. 

1421.1 General statement. 

1421.2 Administration. 

1421.3 Eligible producers. 

1421.4 Eligibility requirements. 

1421.5 Miscellaneous requirements. 

1421.6 Program availability, disbursement, 
and maturity of loans. 

1421.7 Approved storage. 

1421.8 Applicable forms. 

1421.9 Warehouse receipts. 

1421.10 Liens. 

1421.11 Fees and charges. 

1421.12 Interest rate. 

1421.13 Insurance on farm-stored loans. 

1421.14 Setoffs. 

1421.15 Loss or damage to the commodity. 

1421.16 Personal liability of the producer. 


RULES AND REGULATIONS 


1421.17 Farm storage loans. 

1421.18 Release of the commodity under 
loan. 

1421.19 Liquidation of farm storage loans. 

1421.20 Liquidation of warehouse storage 
loans. 

1421.21 Purchase agreement. 

1421.22 Settlement. 

1421.23 Foreclosure. 

1421.24 Weed control laws. 

1421.25 Handling payments and collections 
not exceeding $3. 

1421.26 Definitions. 

1421.27 Death, incompetency, or disappear¬ 
ance. 

1421.28 Kansas City Commodity Office 
and Management Field Office. 

Authority: Secs. 4 and 5. 62 Stat. 1070, as 
amended (15 U.S.C. 714b and c); secs. 101. 
105A. 107A, 201, 301. 401. 405, 63 Stat. 1051. 
as amended (7 U.S.C. 1441, 1444c. 1445b, 
1446. 1447. 1421, 1425). 

Subpart—General Regulations Gov¬ 
erning Price Support for the 1978 
and Subsequent Crops 

§ 1421.1 General statement. 

This subpart contains the regula¬ 
tions which set forth the general re¬ 
quirements with respect to price sup¬ 
port for the 1978 crop and each subse¬ 
quent crop of barley, corn, flaxseed, 
oats, rice, rye, sorghums, soybeans, 
farm-stored peanuts, farm-stored flue- 
cured tobacco, and wheat. Price sup¬ 
port shall be made available for a par¬ 
ticular crop of any such commodity 
only if an annual commodity supple¬ 
ment applicable to the crop is issued 
authorizing a price support program. 
The regulations in this subpart shall 
also apply to other commodities to the 
extent specified in the regulations ap¬ 
plicable to such commodities. Farm- 
storage loans will be evidenced by 
notes and secured by security agree* 
ments. In certain cases, chattel mort¬ 
gages or financing statements will be 
filed. Warehouse storage loans will be 
evidenced by notes and security agree¬ 
ments and secured by the pledge of 
warehouse receipts representing an 
eligible commodity stored in approved 
warehouse storage. A producer may 
sell to CCC any or all of an eligible 
commodity which is not security for a 
price support loan by delivering to 
CCC, the commodity or the warehouse 
receipts representing the commodity 
in approved warehouse storage. As 
used in the regulations in this subpart. 
“CCC" means the Commodity Credit 
Corporation, and “ASCS” means the 
Agricultural Stabilization and Conser¬ 
vation Service of the U.S. Department 
of Agriculture. 

§ 1421.2 Administration. 

(a) Responsibility. The Price Sup¬ 
port and Loan Division, ASCS. will ad¬ 
minister the regulations in this sub¬ 
part under the general supervision and 
direction of the Deputy Administrator. 


State and County Operations. ASCS, 
in accordance with program provisions 
and policy determined by the CCC 
Board of Directors and the Executive 
Vice President, CCC. In the field, the 
regulations in this subpart will be ad¬ 
ministered by the Agricultural Stabili¬ 
zation and Conservation State and 
county committees (hereinafter called 
State and county committees) the 
Kansas City Commodity Office, and 
the ASCS Management Field Office. 

(b) Documents. Any member of the 
county committee, the county execu¬ 
tive director, or other employee of the 
county ASCS office (hereinafter called 
county office) designated in writing by 
the county executive director to act in 
the county executive director's behalf 
(such delegation to be filed in the 
county office) is authorized to approve 
documents under this program except 
where otherwise specified in the regu¬ 
lations in this subpart. They may also 
execute releases or otherwise obtain 
the release of record of financing 
statements and chattel mortgages 
filed by CCC to protect security in ag¬ 
ricultural loan commodities upon pay¬ 
ment in full of the loan involved. They 
may execute indemnity agreements on 
behalf of CCC where any county re¬ 
cording officer deems such indemnity 
agreement necessary to releasing a 
mortgage or security agreement of 
record. 

(c) Limitation of authority. County 
executive directors. State and county 
committees, the Kansas City Commod¬ 
ity Office, and the ASCS Management 
Field Office do not have authority to 
modify or waive any of the provisions 
of the regulations in this subpart. 

(d) State committee. The State com¬ 
mittee may take any action authorized 
or required by the regulations in this 
subpart to be taken by the county 
committee which has not been taken 
by such committee. The State commit¬ 
tee may also (I) correct or require a 
county committee to correct any 
action taken by such county commit¬ 
tee which is not in accordance with 
the regulations in this subpart, or (2) 
require a county committee to with¬ 
hold taking any action which is not in 
accordance with the applicable regula¬ 
tions in this subpart. 

(e) Executive Vice President , CCC. 
No delegation herein to a State or 
county committee, the Kansas City 
Commodity Office, or the ASCS Man¬ 
agement Field Office shall preclude 
the Executive Vice President. CCC, or 
a designee, from determining any 
question arising under the regulations 
in this subpart or from reversing or 
modifying any determination made by 
a State or county committee, the 
Kansas City Commodity Office, or the 
ASCS Management Field Office. 
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§ 1421.3 Eligible producers. 

(a) Producer. An eligible producer of 
a crop of a commodity shall be an indi¬ 
vidual. partnership, association, corpo¬ 
ration, estate, trust. State or political 
subdivision or agency thereof, or other 
legal entity (1) which produces such 
crop as landowner, landlord, tenant, or 
sharecropper, or in the case of rice, 
furnishes land, labor, water, or equip¬ 
ment for a share of the rice crop and 
(2) which meets the requirements for 
eligibility for price support contained 
in the regulations in this subpart. A 
producer member of a cooperative 
must furnish the cooperative a CCC- 
822, Certificate of Eligibility, before 
the cooperative can pledge the produc¬ 
er’s commodity for loan. 

(b) Estates and trusts. A receiver or 
trustee of an insolvent or bankrupt 
debtor’s estate, an executor or an ad¬ 
ministrator of a deceased person’s 
estate, a guardian of an estate of a 
ward or an incompetent person, and 
trustees of a trust estate shall be con¬ 
sidered to represent the insolvent or 
bankrupt debtor, the deceased person, 
the ward or incompetent, and the 
beneficiaries of a trust, respectively, 
and the production of the receiver, ex¬ 
ecutor, administrator, guardian, or 
trustee shall be considered to be the 
production of the person or estate rep¬ 
resented by the executor or adminis¬ 
trator. Loan or purchase documents 
executed by any such person will be 
accepted by CCC only if they are le¬ 
gally valid and such person has the au* 1 
thority to sign the applicable docu¬ 
ments. 

(c) Eligibility of minors. A minor 
who is otherwise an eligible producer 
shall be eligible for price support only 
if the minor meets one of the follow¬ 
ing requirements. (1) The right of ma¬ 
jority has been conferred on the minor 
by court proceedings or by statute; (2) 
a guardian has been appointed to 
manage the minor’s property and the 
applicable price support documents 
are signed by the guardian; (3) any 
note signed by the minor is cosigned 
by a financially responsible person; or 
(4) a bond is furnished under which a 
surety guarantees to protect CCC 
from any loss incurred for which the 
minor would be liable had the minor 
been an adult. 

(d) Joint loans. Two or more eligible 
producers may obtain a joint loan on 
an eligible commodity produced by 
them if stored in the same farm stor¬ 
age facility except that in lieu of ob¬ 
taining a joint loan, a producer may 
obtain an individual loan on his or her 
separate share of the commodity if 
other producers who stored a portion 
of the commodity in the facility ex¬ 
ecute a Form CCC-665 stating, in part, 
that they are aw r are that a portion of 
the commodity in the storage facility 
will be under loan and that they will 
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obtain permission from the county 
office, prior to removing any commod¬ 
ity from the facility. Two or more eli¬ 
gible producers may obtain a ware¬ 
house storage joint loan on an eligible 
commodity produced by them, pro¬ 
vided the warehouse receipt is issued 
jointly to such producers. Each pro¬ 
ducer who is a party to a joint loan 
will be jointly and severally liable for 
the breach of the obligations set forth 
in the loan documents and in the regu¬ 
lations applicable to the price support 
program for the commodity on which 
the loan was made. 

(e) Approval by county committee . If 
a producer has been convicted of a 
criminal act, or has made a misrepre¬ 
sentation. in connection with any price 
support program, or has unlawfully 
disposed of any loan collateral, or if a 
county committee has had difficulty 
in settling a loan with the producer 
because of failure to protect properly 
the mortgaged commodity, or for 
other reasonable grounds, the produc¬ 
er may be denied price support until 
the county committee is satisfied that 
both the producer and the commodity 
offered for price support meet the eli¬ 
gibility requirements of the program, 
and that CCC will be fully protected 
against any possible loss other than a 
loss assumed by CCC under the regu¬ 
lations in this subpart. 

(f) Warehouse storage loans to ware¬ 
housemen. Warehouse storage loans 
may be made to a warehouseman who. 
in the capacity of a producer, tenders 
to CCC warehouse receipts issued by 
such warehouseman on a commodity 
produced by such warehousman only 
in those States where the issuance and 
pledge of such warehouse receipts is 
valid under State law r . 

Cg) Approved cooperative . A coopera¬ 
tive marketing association which is ap¬ 
proved by the Executive Vice Presi¬ 
dent. CCC or the Executive Vice Presi¬ 
dent’s designee, pursuant to Part 1425 
of this chapter, to obtain price support 
on a crop of barley, corn, oats, rice, 
rye, sorghum, soybeans, and wheat 
may obtain price support on the eligi¬ 
ble warehouse stored production of 
such crop of the commodity on behalf 
of its members. When used in this sub¬ 
part and on applicable forms, the term 
“producer” means both an eligible pro¬ 
ducer as defined by paragraphs (a), 

(b), and (c) of this section and an ap¬ 
proved cooperative association. 

§ 1121.4 Eligibility requirements. 

(a) Requesting price support. To 
obtain price support on an eligible 
commodity a producer must request a 
loan on, or notify the county office of 
an intention to sell the eligible com¬ 
modity by delivering to the county 
office a completed Purchase Agree¬ 
ment (Form CCC-614), no later than 
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the date(s) specified in the applicable 
commodity supplement(s). 

(b) Area of availability. Price sup¬ 
port shall be available to eligible pro¬ 
ducers on barley, corn, flaxseed, oats, 
rye, sorghum, soybeans, and wheat 
produced in any area of the United 
States. Price support shall be available 
on rice produced only in the continen¬ 
tal United States and price support on 
farm stored peanuts, and farm-stored 
flue-cured tobacco shall be available 
only in the States specified in the reg¬ 
ulations applicable to such commod¬ 
ities. Commodities must not have been 
produced on land ow r ned by the Feder¬ 
al Government if such land is occupied 
without lease, permit or other right of 
possession. 

(c) Beneficial interest. To be eligible 
for price support, the beneficial inter¬ 
est in the commodity must be in the 
producer tendering the commodity as 
security for a loan or for purchase and 
must always have been in the produc¬ 
er or in such producer and a former 
producer whom he/she succeeded 
before it w*as harvested, except that 
heirs who (1) succeed to the beneficial 
interest of a deceased producer. (2) 
assume the decedent’s obligation 
under a loan if a loan has already been 
obtained, and (3) assure continued 
safe storage of the commodity if under 
farm storage loan, shall be eligible for 
price support as producers whether 
such succession occurs before or after 
harvest of the commodity. A producer 
shall not be considered to have divest¬ 
ed the beneficial interest in the com¬ 
modity if the producer enters into a 
contract to sell or gives an option to 
buy the commodity if under the con¬ 
tract or option, the producer retains 
control, risk of loss and title to the 
commodity subject to such agreements 
and retains control of its production. 
Commodities obtained by purchase 
shall not be eligible for price support. 
If price support is made available 
through an approved cooperative mar¬ 
keting association, the beneficial inter¬ 
est in the commodity must always 
have been in the producer-members 
who delivered the commodity to the 
approved cooperative or its member 
cooperatives or must always have been 
in them and former producers whom 
they succeeded before the commodity 
was harvested, except as provided in 
the case of heirs of a deceased produc¬ 
er. Commodities so delivered to a coop¬ 
erative marketing association shall not 
be eligible for price support if the pro¬ 
ducer-members who delivered the 
commodity to the cooperative or its 
member cooperatives do not retain the 
right to share in the proceeds from 
the marketing of the commodity as 
provided in Part 1425 of this chapter. 

(d) Succession of interest. To meet 
the requirements of succession to the 
beneficial interest of a former or de- 


FEDERAL REGISTER, VOL. 44, NO. 8—THURSDAY, JANUARY 11, 1979 



















2356 

ceased producer under paragraph (c) 
of this section, the rights, responsibil¬ 
ities, and in - rest of the former pro¬ 
ducer with rt sped to the farming unit 
on which the commodity was produced 
shall have been substantially assumed 
by the person claiming succession. 
Mere purchase or inheritance of a 
crop prior lo harvest without acquisi¬ 
tion of an> .Iditional interest in the 
farming uni! m which the crop is pro¬ 
duced does ot constitute succession 
to such beneficial interest. 

(e) Doubly ut cases. Any producer in 
doubt as to u .nether the beneficial in¬ 
terest in the »»mmodity complies with 
the requirements of this section, 
before requesting price support, shall 
make available to the county commit¬ 
tee all pertinent information which 
will permit a determination to be 
made by CCC. 

(f) Redeemed loan collateral, A pro¬ 
ducer may. before the final availabil¬ 
ity date reoffer as security or repledge 
as collateral for a new loan any com¬ 
modity that has been previously so 
mortgaged or pledged. 

$ 1421.5 MUrdl«netnj!» requirements. 

(a) Revenue stamps. Farm Storage 
Note and Security Agreements and 
Warehouse Storage Note and Security 
Agreements must have State and doc¬ 
umentary revenue stamps affixed 
thereto where required by law. 

(b) Restrictions in use of agents. A 
producer shall not delegate to any 
person (or the person's representative) 
who has any interest in storing, proc¬ 
essing, or merchandising any commod¬ 
ity eligible for price support under a 
program to which this subpart is ap¬ 
plicable, authority to exercise on 
behalf of the producer any of the pro¬ 
ducer's rights or privileges under such 
program or any note and security 
agreement or other instrument ex¬ 
ecuted in obtaining price support 
under such program, unless the person 
(or the person’s representative) to 
whom authority is delegated is serving 
in the capacity of a farm manager for 
the producer. Any delegation of au¬ 
thority given in violation of this para¬ 
graph shall be without force and 
effect and shall not be recognized by 
CCC. 

§1121.6 Program availability, disburse¬ 
ment. and maturity of loans. 

(a) Where to request price support. A 
producer should request price support 
at the local county ASCS office. An 
approved cooperative marketing asso¬ 
ciation must request price support at a 
servicing bank approved by CCC or at 
the county ASCS office for the county 
In which the principal office of the co¬ 
operative is located unless the State 
ASC committee designates some other 
county ASCS office. 
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(b) Disbursement of loans. Disburse¬ 
ment of loans will be make by county 
ASCS offices by drafts drawn on CCC 
or by credit to the producer’s account, 
except that loans may be disbursed by 
approved servicing banks to approved 
cooperative marketing associations. 
The loan documents shall not be pre¬ 
sented for disbursement unless the 
commodity covered by the mortagage 
or pledge is in existence and in good 
condition. 

If the commodity w r ais not in exist¬ 
ence and in good condition at the time 
of disbursement, the total amount dis¬ 
bursed under the loan-shall be refund¬ 
ed promptly. 

(c) Availability and maturity dates. 
Final availability and maturity dates 
applicable to loans and purchases will 
be specified in the annual commodity 
supplements to the regulations in this 
subpart. Whenever the final date of 
availability or the maturity date falls 
on a non working day for county of¬ 
fices, the applicable final date shall be 
extended to include the next workday. 
Loans on commodities, other than 
rice, farm-stored flue-cured tobacco 
and farm-stored peanuts, mature on 
demand but not later than the last 
day of the ninth calendar month fol¬ 
lowing the month in which the loan 
w as disbursed. 

(d) Loan repayment acceleration. 
CCC may, at any time, accelerate the 
time for repayment of a price support 
loan indebtedness. In the event of any 
such acceleration, CCC wall give the 
producer notice of such acceleration at 
least 10 days in advance of the acceler¬ 
ated loan maturity date. 

§ 1421.7 Approved storage. 

Loans will be made only on commod¬ 
ities in approved storage as defined 
below: 

(a) Farm storage. Approved farm 
storage shall consist of a storage struc¬ 
ture located on or off the farm (ex¬ 
cluding public warehouses) which is 
determined by a representative of the 
county committee to afford safe stor¬ 
age of the commodity. 

(b) Warehouse storage. Approved 
warehouse storage shall consist of a 
public warehouse for w'hich a CCC 
storage agreement for the commodity 
is in effect and which is approved by 
CCC for price support purposes. Such 
warehouse is referred to in the regula¬ 
tions in this subpart as an “approved 
warehouse". The names of approved 
warehouses may be obtained from the 
Kansas City Commodity Office or 
from State and county offices. 

§ 1121.8 Applicable form*. 

The forms for use in connection 
with this program shall be as follows: 
Form CCC-614, Purchase Agreement; 
Form CCC-665, Agreement on Grain 
Mortgaged to CCC; Form CCC-677. 


Farm Storage Note and Security 
Agreement; Form CCC-678, Ware¬ 
house Storage Note and Security 
Agreement: Form CCC-679, Lien 
Waiver. Form CCC-681, Authorization 
for Removal of Farm Storage Collater¬ 
al: Form CCC-681-1. Marketing Au¬ 
thorization for Loan Collateral: Form 
CCC-685, Authorization to Release 
Warehouse Receipts; Form CCC-687- 
1, Approval to Commingle or Move 
Loan Collateral: Form CCC-691, Com¬ 
modity Delivery Notice; Form CCC- 
692. Settlement Statement; Form 
CCC-822, Certificate of Eligibility; 
Form CCC-864. Lienholder's Subordi¬ 
nation Agreement; and such other 
forms as may be prescribed by CCC. 
These forms may be obtained in State 
and county offices. 

§ 1421.9 WarchotiK* receipts. 

(a) General Warehouse receipts ten¬ 
dered to CCC. under this program, 
must meet all of the requirements of 
this section and any other require¬ 
ments contained in the regulations in 
this subpart and in the applicable 
commodity supplement. 

(b) Manner of issuance and endorse¬ 
ment. Warehouse receipts must be 
issued In the name of the eligible pro¬ 
ducer or CCC. If issued in the name of 
the eligible producer, the receipts 
must be properly endorsed in blank so 
as to vest title In the holder. Receipts 
must be issued by an approved ware¬ 
house and, except in the case of rice, 
must represent a commodity which is 
deemed to be stored commingled. The 
receipts must be negotiable, must 
cover the eligible commodity actually 
In storage In the warehouse of original 
deposit; Provided, however, That ware¬ 
house receipts may be issued by an¬ 
other warehouse if the eligible com¬ 
modity was reconcentrated under a 
Reconcentration and Trust Agreement 
approved by CCC. 

(c) Where warehouseman is also 
owner. If the receipt is issued for a 
commodity which is owTied by the 
warehouseman either solely, jointly, 
or in common with others, the fact of 
such ownership shall be stated on the 
receipt. In States where the pledge of 
warehouse receipts issued by a w r are- 
houseman on the warehousemans 
commodity in invalid, the warehouse¬ 
man may offer the commodity to CCC 
for loan or purchase if such warehouse 
in licensed and operating under the 
U.S. Warehouse Act. In such States, if 
the warehouseman is not licensed and 
operating under the U.S. Warehouse 
Act. the warehouseman may deliver 
the commodity to CCC for purchase if 
the warehouse receipt is issued in the 
name of CCC. 

(d) Insurajice. Each warehouse re¬ 
ceipt or accompanying supplemental 
certificate representing a commodity 
stored in an approved warehouse 
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which has a storage agreement with 
CCC shall indicate that the commod¬ 
ity is insured in accordance with such 
agreement. The cost of such insurance 
shall not be for the account of CCC. 

§1421.10 Liens. 

If there are any liens or encum¬ 
brances on the commodity, waivers 
that fully protect the interest of CCC 
must be obtained even though the 
liens or encumbrances are satisfied 
from the loan or purchase proceeds. 
Notwithstanding, the foregoing provi¬ 
sions. in lieu of waiving a prior lien on 
a commmodity tendered as security 
for a loan, a lienholder may execute a 
Lienholders Subordination Agreement 
(Form CCC-864) with CCC to which 
the lienholder subordinates the secu¬ 
rity interest to the rights of CCC in 
the commodity subject to the loan or 
such other quantity of the commodity 
as is delivered in satisfaction of a loan 
under applicable program provisions. 
No additional liens or encumbrances 
shall be placed on the commodity 
after the loan is approved. 

§1421.11 Fees and charges. 

(a) Loan service fee . A producer 
shall pay a loan service fee of $10 for 
each farm storage loan disbursed, plus 
$1 for each bin over one, and $6 for 
each warehouse storage loan dis¬ 
bursed, plus $1 for each warehouse re¬ 
ceipt over one. The loan service fee is 
not refundable. 

(b) Delivery charge. A delivery 
charge, in addition to the loan service 
fee. shall be paid by producers on the 
quantity of the commodity delivered 
to CCC. The rate is one-half cent per 
bushel for commodities handled on a 
bushel basis and 1 cent per hundred¬ 
weight ?or commodities handled on a 
hundredweight basis. In the case of 
farm storage loans, identity preserved 
and modified commingled warehouse 
storage loans and purchases, such de¬ 
livery charge shall be paid at time of 
settlement. In the case of commingled 
warehouse storage loans, such delivery 
charge shall be deducted from loan 
proceeds and will be credited to the 
producer’s account on any quantity re¬ 
deemed. 

§ 1421.12 Interest rate. 

Loans shall bear interest at the rate 
announced in a separate notice pub¬ 
lished in the Federal Register. 

§ 1421.13 Insurance on farm storage 
loans. 

CCC does not require the producer 
to insure the commodity placed under 
a farm storage loan, however, if the 
producer insures such commodity and 
an indemnity is paid thereon, such in¬ 
demnity shall inure to the benefit of 
CCC to the extent of its interest after 
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first satisfying the producer’s equity 
in the commodity involved in the loss. 

§1421.14 Setoffs. 

(a) Facility and drying equipment 
loans. If any installment(s) on any 
loan made by CCC on farm storage 
facilities or drying equipment are due 
and payable under the provisions of 
the note evidencing such loan out of 
any amount due the producer under 
the regulations in this subpart, the 
amount due the producer, after deduc¬ 
tion of applicable fees and charges and 
amounts due prior lienholders, shall 
be applied to satisfy the amounts due 
and payable on such installment(s). 

(b) Producers listed on county claim 
control record If the producer is in¬ 
debted to CCC or to any other agency 
of the United States and such indebt¬ 
edness is listed on the county claim 
control record, amounts due the pro¬ 
ducer under the regulations in this 
subpart, after deduction of amounts 
due and payable on farm storage facil¬ 
ities or drying equipment and other 
amounts provided in paragraph (a) of 
this section, shall be applied as pro¬ 
vided in the Secretary’s Setoff Regula¬ 
tions, Part 13 of this title, to such in¬ 
debtedness. 

(c) Producer's right Compliance 
with the provisions of this section 
shall not deprive the producer of any 
right the producer would otherwise 
have to contest the justness of the in¬ 
debtedness involved in the setoff 
action, either by administrative appeal 
or by legal action. 

§ 1421.15 Loss or damage to the commod¬ 
ity. 

The producer is responsible for any 
loss in quantity or quality of the com¬ 
modity placed under a farm storage 
loan or identity preserved warehouse 
storage loan, or for any loss in quality 
of the commodity placed under a 
modified commingled warehouse stor¬ 
age loan. Notwithstanding the forego¬ 
ing, any such loss occurring and re¬ 
ported to the county office after dis¬ 
bursement of the loan funds and prior 
to redemption or delivery to CCC will 
be assumed by CCC to the extent of 
the settlement value at the time of de¬ 
struction of the quality of the com¬ 
modity destroyed up to a quantity not 
in excess of that required to secure 
the outstanding loan (or if the com¬ 
modity is not destroyed in an amount 
equivalent to the extent of the loss or 
damage as determined by CCC), less 
any insurance proceeds to which CCC 
may be entitled and the salvage value 
of the commodity, if the producer es¬ 
tablishes to the satisfaction of CCC 
each of the following conditions: (a) 
The physical loss or damage occurred 
without fault or negligence on the 
part of the producer or any other 
person having control of the storage 
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structure; <b) the physical lass or 
damage resulted solely from an exter¬ 
nal cause (other than insect infesta¬ 
tion, rodents, or vermin) such as theft 
by a person not entrusted with posses¬ 
sion of the commodity and occurring 
without the knowledge or consent (ex¬ 
press or implied) of the producer, fire, 
lightning, explosion, windstorm, cy¬ 
clone. tornado, flood, or other act of 
God; (c) the producer has given the 
county office immediate notice of such 
loss or damage prior to redemption or 
delivery to CCC: and (d) the producer 
has made no fraudulent representa¬ 
tion in the loan documents or in ob¬ 
taining the loan. No physical loss or 
damage occurring prior to the date of 
disbursement of the loan funds to the 
producer will be assumed by CCC. 

§ 1421.16 Personal liability of the produc¬ 
ers. 

(a) Fraud relating to farm storage 
and warehouse storage loans and «n- 
lawful dispositions. The making of 
any fradulent representation by a pro¬ 
ducer in the loan documents, in ob¬ 
taining a loan, or in connection with 
settlement or delivery under a loan, or 
the unlawful disposition of any por¬ 
tion of the commodity by the produc¬ 
er, shall render the producer subject 
to criminal prosecution under Federal 
law. Any such loans shall become pay¬ 
able upon demand and the producer 
shall be personally liable, aside from 
any additional liability under criminal 
and civil fraud statutes, for the 
amount of the loan, for any additional 
amount paid to the producer in con¬ 
nection with the commodity and for 
all costs which CCC would not have 
incurred had it not been for the pro¬ 
ducer’s fraudulent representation or 
unlawful disposition, together with in¬ 
terest on such amounts. Notwithstand¬ 
ing the provisions of section 6(b) of 
the Farm Storage Note and Security 
Agreement (Form CCC-677) and sec¬ 
tion 6(b) of the Warehouse Storage 
Note and Security Agreement (Form 
CCC-678). if a producer has made any 
such fraudulent representation or un¬ 
lawful disposition, the amount with 
which the producer will be credited 
for any commodity delivered to or re¬ 
moved by CCC will be. whichever is 
applicable, (1) the market value as de¬ 
termined by CCC as of the date of de¬ 
livery to or removal by CCC or the 
loan settlement value, whichever is 
the lower, in the case of farm storage 
loans, (2) the market value of the com¬ 
modity at the close of the market on 
the final date for repayment or the 
loan settlement value, whichever is 
the lower, in the case of warehouse 
storage loans, or (3) the sales price, 
less any costs sustained by CCC, if the 
commodity is sold by CCC in order to 
determine its market value, or the 
loan settlement value, whichever is 
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the lower. If the unlawful disposition 
of the loan collateral Is determined by 
CCC not to have been a willful conver¬ 
sion, the value of the commodity, or 
part thereof delivered to CCC or re¬ 
moved by CCC. shall be the same as 
the settlement value for an eligible 
commodity acquired by CCC as pro¬ 
vided in the applicable commodity 
supplement. 

(b) Fraud relating to purchases . If 
the producer has made a fraudulent 
representation in a price support pur¬ 
chase by CCC or in the purchase docu¬ 
ments. the producer shall be personal¬ 
ly liable, aside from any additional lia¬ 
bility under criminal or civil fraud 
statutes, for any loss which CCC sus¬ 
tains upon the commodity delivered 
under the purchase agreement. For 
the purpose of this program, such loss 
shall be deemed to be the price paid to 
the producer on the commodity deliv¬ 
ered under the purchase agreement 
plus all costs sustained by CCC in con¬ 
nection with the commodity together 
with interest on such amounts, less 
the lowest of the following: The 
market value, as determined by CCC. 
of the commodity as of the close of 
the market on the date of delivery; the 
sales price if the commodity is sold in 
order to determine its market value; or 
CCC’s purchase price. 

(c) Poisonous substances and con¬ 
tamination. A producer shall be per¬ 
sonally liable for any damages result¬ 
ing from delivering to CCC a commod¬ 
ity containing mercurial compounds or 
other substances poisonous to humans 
or animals or food commodities which 
are contaminated. 

(d) OverdisbursemenL If the amount 
disbursed under a loan or purchase, or 
in settlement thereof, exceeds the 
amount authorized under these regu¬ 
lations and the applicable commodity 
supplement to this subpart, the pro¬ 
ducer shall be personally liable for re¬ 
payment of the amount of such 
excess. 

(e) Vndercollection. If the amount 
collected from the producer in satis¬ 
faction of the loan is less than the 
amount required according to this 
part, the producer shall be personally 
liable for repayment of the amount of 
such deficiency. 

(f) Joint loans. In the case of joint 
loans, the personal liability for the 
amounts specified in this section shall 
be joint and several on the part of 
each producer signing the note. 

§1121.17 Farm storage loans. 

(a)(1) Quantity for loan. Farm stor¬ 
age loans shall not be made on more 
that a percentage (hereinafter called 
the “loan percentage'’), as established 
by the State committee, of the certified 
or measured quantity of the eligible 
commodity stored in approved farm 
storage and covered by the note and 
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security agreement. In case of all farm 
stored loans, when the quantity is de¬ 
termined by measurement, the maxi¬ 
mum loan percentage shall be 90 
percent in case of ear com and 100 
percent for all other commodities. 

(2) When the quantity is deter¬ 
mined by producer certification, as 
provided in paragraph (e) of this 
section, the maximum loan per¬ 
centage shall be 85 percent in case 
of ear corn and 90 percent in the 
case of all other farm stored com¬ 
modities. The State committee 
shall establish the loan percentage 
each year for each commodity on a 
statewide basis or for specified 
areas within the State. Prior to the es¬ 
tablishment of a loan percentage the 
State committee shall consider condi¬ 
tions in the State or areas within a 
State to determine if the loan percent¬ 
age should be below the maximum 
loan percentage in order to provide 
CCC with adequate protection. Loan 
percentages previously determined 
shall be lowered if warranted by 
changed conditions in the State or 
areas within a State but new loan per¬ 
centages shall apply only to new loans 
and not to loans already made. Factors 
to be considered by the State commit¬ 
tee in determining the loan percent¬ 
ages are: (1) general crop conditions, 
(2) factors affecting quality peculiar to 
an area or State, and (3) climatic con¬ 
ditions affecting storability. The loan 
percentages established by the State 
committee may be lowered by the 
county committee on an individual 
farm or producer basis when deter¬ 
mined to be necessary in order to pro¬ 
vide CCC with adequate protection. 
Factors to be considered by the county 
committee are: (i) condition or suit¬ 
ability of the storage structure, (ii) 
condition of the commodity, (iii) haz¬ 
ardous location of the storage struc¬ 
ture, such as a location which exposes 
the structure to danger of flqod, fire, 
and theft by a person not entrusted 
with possession of the commodity 
(when the percentage is lowered for 
one or more of these hazards, the pro¬ 
ducer shall be notified in writing that 
CCC will not assume any loss or 
damage to the loan collateral resulting 
from the particular hazards to which 
the structure was exposed), (iv) dis¬ 
agreement on the quantity, (v) produc¬ 
ers who have been approved under 
K 1421.3 (e), and (vi) factors peculiar to 
individual farms or producers as re¬ 
ported by the commodity loan inspec¬ 
tor or as known to the county office 
which relate to the preservation or 
safety of the loan collateral. Farm 
storage loans may be' made on less 
than the maximum quantity eligible 
for loan at the producer’s request. In 
any event, the mortgage shall cover all 
of the commodity in the bin, crib, or 
lot in wliich the commodity on which 
the loan is made is stored. 


(b) Commingling eligible and ineligi¬ 
ble commodity. (1) Except as provided 
in subparagraph (2) or when stored in 
an approved warehouse, if a quantity 
of an eligible commodity not under 
loan is commingled without prior 
county office approval with a quantity 
which is ineligible or a quantity on 
which price support has already been 
obtained, the quantity so commingled 
will not be eligible for loan. 

(2) A rice producer who produces 
over the eligible production on a farm 
which has an acreage allotment or to 
which a producer allotment has been 
allocated may commingle both the eli¬ 
gible and ineligible rice and be eligible 
to obtain price support on the amount 
of rice considered eligible. 

(c) Transfer from farm storage loans 
to warehouse storage loans. Upon re¬ 
quest by the producer, the county 
committee may approve the transfer 
of a commodity or part thereof which 
is under a farm storage loan to a ware¬ 
house storage loan at any time during 
the loan period. In the case of emer¬ 
gency transfers, the producer must 
make the request in wxitlng describing 
the emergency. Liquidation of the 
farm storage loan or part therof shall 
be made through the pledge of ware¬ 
house receipts for the commodity 
placed under warehouse storage loan 
and the immediate payment by the 
producer of the amount by which the 
warehouse storage loan is less than 
the farm storage loan or part thereof 
plus interest. Any amounts due the 
producer shall be disbursed by the 
county office. The maturity date of 
the warehouse storage loan shall be 
the maturity date applicable to the 
farm storage loan which was trans¬ 
ferred. 

(d) Transfer from warehouse storage 
loan to farm storage loan. Upon re¬ 
quest by the producer, the county 
committee may authorize the transfer 
of a warehouse storage loan or part 
thereof to a farm storage loan. The 
producer must immediately repay the 
amount by which the farm storage 
loan is less than the warehouse stor¬ 
age loan plus interest on the shortage. 
Such farm storage loans shall be made 
in the manner prescribed herein and 
the maturity date shall be the maturi¬ 
ty date applicable to the warehouse 
storage loan which was transferred. 

(e) Producer certification. In addi¬ 
tion to loan quantity determinations 
based on measurement, as provided in 
paragraph (a) of this section, determi¬ 
nations may be made on the basis of 
the quantity of the commodity which 
an eligible producer certifies in writing 
on Form CCC-666 is eligible, if the 
commodity is in approved farm stor¬ 
age and available for loan purposes. 

(f) Producer incorrect certifica¬ 
tion.—ii) If the county committee de¬ 
termines, by measurement or other- 
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wise, that the actual quantity serving 
as collateral for a loan based on certi¬ 
fication by the producer is less than 
the loan quantity, the county commit¬ 
tee shall call the loan. The producer 
shall have ten days to settle the loan; 
However, the producer may request re¬ 
consideration of the call and provide 
information regarding the circum¬ 
stances leading to the incorrect certifi¬ 
cation. The county committee may ap¬ 
prove the producer’s request if (1) the 
circumstances are of a highly meritori¬ 
ous nature. (2) the producer acted in 
good faith, (3) the producer did not 
knowingly provide an incorrect certifi¬ 
cation and made a reasonable attempt 
to determine the quantity, (4) the pro¬ 
ducer repays the overdisbursement, if 
the loan is called, the county commit¬ 
tee may refuse to approve any further 
farm stored loans for the producer on 
any commodity through the end of 
the next crop year after the crop year 
in which the incorrect certification 
was made and. if the county commit¬ 
tee feels the seriousness of the matter 
justifies such action, refer the case to 
the State committee which may re¬ 
quest the Office of Inspector General 
of the United States Department of 
Agriculture (hereinafter referred to as 
OIG) to make an investigation. 

(ii) If the producer has incorrectly 
certified such quantities on more than 
one occasion, the county committee 
shall call the loan or loans involved 
and approve no further farm stored 
loans for the producer on any com¬ 
modity through the end of the next 
crop year after the crop year in which 
the incorrect certification was made. 
If the county committee feels the seri¬ 
ousness of the matter so justifies, they 
may deny further farm stored loans to 
the producer for more than one year. 
They may also refer the case to the 
State committee which may request 
OIG to make an investigation. 

(g) Unauthorized removal If there 
has been an unauthorized removal of 
any part of farm stored collateral, the 
county committee shall, on the first 
offense, call the loan involved. The 
producer shall have ten days to settle 
the loan except that the producer may 
request reconsideration of the call and 
provide information regarding the cir¬ 
cumstances leading to the unauthor¬ 
ized removal. The county committee 
may approve the producer’s request if. 
(1) the circumstances leading to the 
unauthorized removal are of a highly 
meritorious nature. (2) the producer 
acted in good faith, (3) the producer 
did not knowingly remove the com¬ 
modity under loan, and (4) the produc¬ 
er repays the loan on the quantity re¬ 
moved. If the loan is called, the 
county committee may refuse to ap¬ 
prove any further farm stored loans 
for the producer on any commodity 
through the end of the next crop year 
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after the crop year in which the unau¬ 
thorized removal occurred, and if the 
county committee feels the serious¬ 
ness of the matter justifies such 
action, refer the case to the State com¬ 
mittee which may request an OIG in¬ 
vestigation. If the unauthorized re¬ 
moval is the second offense, the 
county committee shall call the loan 
involved and approve no further farm 
stored loans for the producer on any 
commodity through the end of the 
next crop year after the crop year in 
which the unauthorized removal oc¬ 
curred. The county committee may 
also, if they feel the seriousness of the 
matter so justifies, deny farm storage 
loans to the producer for more than 
one year and may also refer the case 
to the State committee which may re¬ 
quest an OIG investigation. 

§ 1421.18 Release of the commodity under 
loan. 

(a) Obtaining release—farm storage 
loan. A producer shall not remove any 
loan commodity until prior written ap¬ 
proval for such removal is provided by 
the county committee on one of the 
applicable forms listed in § 1421.8. A 
producer may at any time obtain re¬ 
lease of all or part of the commodity 
remaining under loan by paying to 
CCC the amount of the loan made 
with respect to the quantity of the 
commodity released plus interest. CCC 
will permit removal of a quantity of 
the commodity from storage, without 
any payment on the loan, if the princi¬ 
pal amount outstanding on the loan 
does not exceed the maximum loan 
which may be obtained based on the 
quantity remaining in storage after re¬ 
moval of the quantity requested by 
the producer. When the proceeds of 
the sale of the commodity are needed 
to repay a farm storage loan, the pro¬ 
ducer must request and obtain prior 
written approval of the county office 
on a form prescribed by CCC to 
remove a specified quantity of the 
commodity from storage. Any such ap¬ 
proval shall be subject to the terms 
and conditions set out in the applica¬ 
ble form, copies of which may be ob¬ 
tained by producers at the county 
office. Any such approval shall not 
constitute a release of CCC’s security 
interest in the commodity or release 
the producer from liability for any 
amounts due on the loan indebtedness 
if full payment of such amounts is not 
received by the county. 

(b) Release of farm storage note and 
security agreement The note and secu¬ 
rity agreement shall not be released 
until the loan has been satisfied in 
full. 

(c) Obtaining release , warehouse 
storage loans. The producer may ar¬ 
range with the county office for re¬ 
lease of all or part of the commodity 
under warehouse storage loan on or 
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prior to maturity by repayment of the 
amount of the loan with respect to the 
quantity of the commodity to be re¬ 
leased plus interest. Each partial re¬ 
lease must cover all of the commodity 
represented by one w'arehouse receipt. 
Subject to provisions of § 1421.5(b), 
warehouse receipts redeemed by re¬ 
payment shall be released only to the 
producer or the producer’s authorized 
agent, except that redeemed ware¬ 
house receipts may be released to 
perons designated in written authori¬ 
zation filed with the county office by 
the producer or the producer’s proper¬ 
ly authorized agent and dated within 
15 days prior to the date of repay¬ 
ment. 

(d) Release of warehouse storage 
note and security agreement The note 
and security agreement shall not be 
released until the loan has been satis¬ 
fied in full. 

§ 1421.19 Liquidation of farm storage 
loans. 

(a) General In the case of farm stor¬ 
age loans, the producer is required to 
pay off the loan or deliver to CCC a 
sufficient quantity of the eligible com¬ 
modity having a price support value 
equal to or greater than the outstand¬ 
ing balance of the loan. Deliveries may 
be either of the identical commodity 
which is subject to the note and secu¬ 
rity agreement or of other eligible 
commodity of the same kind and of 
the same crop year. Deliveries shall be 
made in accordance with written 
instructions issued by the county 
office which shall set forth the time 
and place of delivery. CCC will not 
accept delivery of any quantity in 
excess of the larger of (1) 110 percent 
of the measured or certified quantity, 
or (2) a sufficient quantity of the com¬ 
modity having a settlement value 
equal to 110 percent of the loan value 
being settled. Settlement of the quan¬ 
tity delivered shall be made as pro¬ 
vided in § 1421.22. 

(b) Notice to county office. If the 
producer desires to deliver the com¬ 
modity to CCC, the producer should, 
on or before maturity, give the county 
office notice, in writing, of such inten¬ 
tion. 

(c) Commodity going out of condi¬ 
tion. If, either before or after maturi¬ 
ty, the commodity is going out of con¬ 
dition or is in danger of going out of 
condition, the producer shall so notify 
the county office and confirm such 
notice in writing. If the county com¬ 
mittee determines that the commodity 
is going out of condition or is in 
danger of going out of condition and 
the commodity cannot be satisfactori¬ 
ly conditioned by the producer and de¬ 
livery cannot be accepted within a rea¬ 
sonable length of time, the county 
committee shall arrange for an inspec¬ 
tion and grade and quality determina- 
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tion. When delivery is completed, set¬ 
tlement shall be made subject to the 
provisions of § 1421.15 on the basis of 
such grade and quality determination 
or on the basis of the grade and qual¬ 
ity determination made at the time of 
delivery, whichever is higher, for the 
quantity actually delivered. 

(d) Delivery before maturity date. If 
the producer loses control of the stor¬ 
age structure, or if there is insect in¬ 
festation that cannot be controlled, 
danger of flood, or damage to the stor¬ 
age structure making it unsafe to con¬ 
tinue storage of the commodity on the 
farm, the commodity may be delivered 
before the maturity date of the loan 
upon prior approval of the county 
committee. Settlement will be made 
with the producer as provided in 
§ 1421.22. 

§ 1421.20 Liquidation of warehouse stor¬ 
age Ioann. 

If a producer does not repay the 
loan indebtedness upon maturity of 
the loan, CCC shall have the right to 
sell or acquire title to the commodity 
pledged as security for the loan in¬ 
debtedness. 

§ 1421.21 Purchase agreements. 

(a) Quantity eligible for purchase. 
An eligible producer may sell to CCC 
any or all of the producer's eligible 
commodity which is not mortgaged to 
CCC under a farm storage loan or 
pledged to CCC under a warehouse 
storage loan: Provided, That the pro¬ 
ducer executes and delivers to the 
county office no later than the date 
specified in the applicable commodity 
supplement, a Purchase Agreement 
(Form CCC-614) indicating the ap¬ 
proximate quantity of the commodity 
the producer will sell to CCC. CCC 
will not accept delivery of any quanti¬ 
ty in excess of 110 percent of the 
quantity shown on the purchase 
agreement. Settlement of the quantity 
not to exceed 110 percent of the quan¬ 
tity shown on the purchase agreement 
shall be made as provided in § 1421.22. 

(b) Delivery period. (1) In the case of 
an eligible commodity not in an ap¬ 
proved warehouse, the producer must 
make delivery of the commodity the 
producer desires to sell to CCC within 
the period of time after the expiration 
date of the purchase agreement as 
specified in delivery Instructions issued 
by the county office. 

(2) In the case of eligible commodities 
stored in an approved warehouse, the 
producer must submit to the county 
office, not earlier than 10 days before 
the expiration date of the purchase 
agreement nor later than the day after 
such date, warehouse receipts for the 
quantity of the commodity the produc¬ 
er elects to sell to CCC. Notwithstand¬ 
ing any of the provisions of this 
§ 1421.21, in the case of an eligible 
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farm stored commodity covered by an 
approved Purchase Agreement (Form 
CCC-614) the county committee may 
on request of the producer, authorize 
early delivery of the commodity if the 
producer loses control of the storage 
structure or if there is insect infesta¬ 
tion that cannot be controlled, danger 
of flood or damage to the storage 
structure, making it unsafe to contin¬ 
ue storage of the commodity on the 
farm. 

§ 1421.22 Settlement. 

(a) General Settlement with produc¬ 
ers for commodities acquired by CCC 
under loans or purchases made under 
this subpart will be made as provided 
in this section and in the applicable 
commodity supplement. The support 
rate at which settlement will be made 
shall be determined under the provi¬ 
sions of the applicable commodity sup¬ 
plement. Settlement will be made on 
the basis of the grade, quality, and 
quantity of the commodity delivered 
by the producer. In the case of farm 
stored peanuts, rice, and farm stored 
tobacco, paragraphs (b), (c), and (e) of 
this section shall not apply. 

(b) Warehouse storage. Settlement 
for eligible commodities stored in an 
approved warehouse and acquired by 
CCC shall be made on the basis of the 
weight, grade, and other quality fac¬ 
tors shown on the warehouse receipts 
or accompanying documents, as appli¬ 
cable, issued by such warehouse. 

(c) Other than approved warehouse 
storage. (1) Settlement for com, oats, 
and soybeans delivered from other 
than approved warehouse storage 
shall be based on (i) the applicable 
support rate for the county in which 
the producer's customary delivery 
point (as determined by the county 
office) is located, and (ii) on the qual¬ 
ity and quantity delivered as shown on 
the warehouse receipts and accompa¬ 
nying documents issued by an ap¬ 
proved warehouse to which delivery is 
made, or if applicable the quality and 
quantity delivered as shown on a form 
prescribed by CCC for this purpose. 

(2) Settlement for barley, sorghums, 
rye, flaxseed, and wheat delivered 
from other than approved warehouse 
storage shall be based on the applica¬ 
ble support rate for the county in 
which the producer's customary ship¬ 
ping point (as determined by the 
county committee) is located, except 
that if the producer is directed to ship 
the commodity by rail to a warehouse 
for storage which is in line of transit 
to a normal marketing center, settle¬ 
ment shall be based on the support 
rate established for the county from 
which the commodity was shipped 
plus the amount of freight charges per 
bushel actually paid in and the truck 
receiving and rail load out charges 
charged by the shipping warehouse. 


Settlement shall be based on the qual¬ 
ity and quantity delivered as indicated 
on warehouse receipts and accompany¬ 
ing documents issued by an approved 
warehouse to which delivery is made, 
or. if applicable, the quantity and 
quality delivered as shown on a form 
prescribed by CCC. 

(d) Ineligible commodity inadvert - 
ently accepted by CCC. If an ineligible 
commodity or a quantity in excess of 
the maximum estabished in § 1421.19 
or 1421.21 is inadvertently accepted by 
CCC, the settlement value of such 
commodity shall be the market value 
as of the date of delivery as deter¬ 
mined by CCC. but in no event more 
than the applicable loan value. If CCC 
sells the commodity for the purpose of 
determining its market value, the set¬ 
tlement value shall be the lower of the 
sales price or the loan value after ap¬ 
plying applicable premiums and dis¬ 
counts. If a commodity is delivered to 
CCC which contains mercurial com¬ 
pounds or other substances poisonous 
to humans or animals, any sale by 
CCC shall be for seed (in accordance 
with applicable State seed laws and 
regulations), fuel, or Industrial uses 
where the end product will not be con¬ 
sumed by humans or animals. The 
provisions of § 1421.16 shall be applica¬ 
ble to settlement on ineligible com¬ 
modities where there has been a 
fraudulent representation on the part 
of the producer. 

(e) Compensation for hauling. When 
a producer is directed by the county 
office to haul the commodity a greater 
distance than would have been neces¬ 
sary to make delivery to the produc¬ 
er's customary delivery point, the pro¬ 
ducer will be allowed compensation (as 
determined by the State committee at 
not to exceed the common carrier 
truck rate or the rate available from 
local truckers) for hauling the eligible 
commodity the additional distance. In 
determining the rate of payment for 
excess hauling, the State committee 
may establish reasonable mileage 
minimums below which producers will 
not receive compensation for hauling. 

(f) Trackloading—tl) Delivery. Pro¬ 
ducers may request trackloading 
where approved warehouse space is 
not available locally or where the 
county office determines that it would 
be to the benefit of CCC. Where local 
weighing facilities are not available or 
when requested by producers, destina¬ 
tion weights may be used for settle¬ 
ment purposes. All producers loading 
in the same car must sign an agree¬ 
ment stating the percentage share of 
the total quantity to be credited to 
each. When requested by producers 
prior to delivery of the commodity, 
settlement may be made on the basis 
of destination grades. Such destina¬ 
tion grade determination for a car 
shall be applied to the entire quantity 
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of a commodity loaded into the same 
car, irrespective of the grade or qual¬ 
ity of a commodity loaded into the car 
by any producer. 

(2) Payments. A trackloading pay¬ 
ment of 10 cents per bushel (or 16.67 
cents per hundredweight in the case of 
sorghum and rice) shall be made to 
the producer on an eligible commodity 
delivered to CCC on track at a county 
point. 

(g) Storage deduction for early deliv¬ 
ery. If a farm stored commodity is de¬ 
livered in advance of the applicable 
loan maturity date as provided in 
§ 1421.19 and 1421.21, a deduction for 
storage charges shall be made. The de¬ 
duction shall be made for the period 
from the date of delivery to the appli¬ 
cable maturity date or expiration date 
for the commodity. Such deduction 
shall be at the rate charged by the 
warehouse to which the commodity 
was delivered. No deduction for stor¬ 
age charges shall be made for early de¬ 
livery of a farm stored commodity if 
the loan maturity date is accelerated 
by CCC under a general acceleration 
of the maturity date in a particular 
area. 

(h) Warehouse storage loans called 
prior to maturity and not redeemed. A 
refund of warehouse storage charges 
will be made by CCC to the producer 
if the maturity date of a warehouse 
storage loan is accelerated by CCC for 
reasons other than any wrongful act 
or omission on the part of the produc¬ 
er. and the commodity is not re¬ 
deemed. The amount of the storage 
charges to be refunded shall be com¬ 
puted at the rate prepaid by the pro¬ 
ducer for the period of unearned stor¬ 
age. 

(i) Refund of prepaid handling 
charges . If a warehouse charges the 
producer for the receiving or the re¬ 
ceiving and loading out charges on an 
eligible commodity in an approved 
warehouse, the producer shall, upon 
delivery to CCC of warehouse receipts 
representing the commodity stored in 
such warehouse, be reimbursed or 
given credit by the county office for 
such prepaid charges at the rate pre¬ 
paid by the producer. The producer 
must furnish to the county office, 
written evidence signed by the ware¬ 
house operator that such charges have 
been paid. 

(j) Payment of amount due producer. 
If the settlement value of the com¬ 
modity delivered exceeds the amount 
due on the loan (excluding interest), 
such excess amount shall be paid to 
the producer. 

(k) Payment of deficiency by produc¬ 
er. If the settlement value of the com¬ 
modity is less than the amount due on 
the loan (excluding interest), the 
amount of the deficiency plus interest 
thereon shall be paid to CCC. except 
as provided in § 1421.15, and may set 
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off against any payment which would 
otherwise be -due the producer under 
any agricultural program administered 
by the Secretary of Agriculture or any 
other payments which are due or may 
become due the producer from CCC or 
any other agency of the United States. 

(1) Storage payment where CCC is 
unable to take delivery. A producer 
may be required to retain a commodity 
stored in other than an approved 
warehouse under loan or for sale to 
CCC for a period of 60 days after the 
maturity date without any cost to 
CCC. If CCC is unable to take delivery 
of the commodity within the 60-day 
period after maturity, the producer 
shall be paid a storage payment upon 
delivery of the commodity to CCC: 
Provided That, in the case of sales to 
CCC. a storage payment shall be paid 
a producer whose commodity is stored 
in other than an approved warehouse 
only if the producer had properly 
given notice that the commodity 
would be sold to CCC. The period for 
earning such storage payment shall 
begin the day following the expiration 
of the 60-day period after the maturi¬ 
ty date and extend through the final 
date of delivery, or the final date for 
delivery as specified in the delivery 
instructions issued to the producer by 
the county office, whichever is earlier. 
The storage payment for grains shall 
be computed at the rate furnished by 
the storing warehouse. The storage 
payment for rice shall be computed at 
the rate furnished by the storing 
warehouse for commodities stored on 
an identity-preserved basis. 

§ 1421.23 Foreclosure. 

(a) Removal from storage. If the 
loan indebtedness (i.e., the amount of 
the note, interest, and charges) is not 
satisfied upon maturity, CCC may 
remove the commodity from storage, 
and assign, transfer, and deliver the 
commodity or documents evidencing 
title thereto at such time, in such 
manner, and upon such terms as CCC 
may determine, at public or private 
sale. Any such disposition may similar¬ 
ly be effected without removing the 
commodity from storage. The com¬ 
modity may be processed before sale 
and CCC may become the purchaser 
of the whole or any part of the com¬ 
modity. 

(b) When CCC takes title to commod¬ 
ity. Upon maturity and nonpayment 
of the producer’s note, title to the un¬ 
redeemed collateral securing the note 
shall, at CCC's election, immediately 
vest in CCC without a sale thereof. 
When CCC acquires title to the unre¬ 
deemed collateral, CCC shall have no 
obligation to pay for any market value 
which such collateral may have in 
excess of the loan indebtedness, i.e., 
the unpaid amount of the note plus in¬ 
terest and charges. 
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(c) Payments to producer. Nothing 
herein shall preclude the making of 
the following payments to the produc¬ 
er, or to the producer’s personal repre¬ 
sentative only, without right of assign¬ 
ment to or substitution of any other 
party: (1) Any amount by which the 
settlement value of the mortgaged or 
pledged commodity exceeds the loan 
indebtedness, or (2) the amount by 
which the proceeds of sale exceed the 
loan indebtedness if the loan collateral 
is sold to third persons rather than 
CCC acquiring title to such loan col¬ 
lateral. 

(d) Commodity sold at less than 
amount due on loam If a farm stored 
commodity removed by CCC from 
storage is sold at less than the amount 
due on the loan (excluding interest) 
the producer shall pay to CCC the dif¬ 
ference between the amount due on 
the loan and the higher of the sales 
proceeds or the settlement value of 
the commodity removed by CCC plus 
interest on such difference. The 
amount of the deficiency may be set 
off against any payment which would 
otherwise be due the producer under 
any other agricultural program admin¬ 
istered by the Secretary of Agriculture 
or any other payments which are due 
or may become due the producer from 
CCC or any other agency of the 
United States. 

$ 1421.28 Weed control laws. 

Where the State committee deter¬ 
mines that State, district, or county 
weed control laws, as administered, 
affect the commodity, the price sup¬ 
port rate shall be reduced by the dis¬ 
count as shown in the applicable com¬ 
modity supplement. The discount will 
not apply; however, if the producer 
furnishes a certification from the ap¬ 
propriate weed control official that 
the commodity complies with the 
weed control laws or the storing ware¬ 
houseman in the case of approved 
storage furnishes a certification that 
the commodity complies with the 
weed control laws and that the ware¬ 
houseman will hold CCC harmless 
from loss or penalty. The certification 
of the warehouseman shall be in sub¬ 
stantially the following form: 

Certification 

This Is to certify that the commodity evi¬ 
denced by warehouse receipt No. - 

issued to- is not subject to seizure 

or other action under weed control laws or 
regulations in effect a point of storage. It is 
further certified and agreed that if such 
commodity be taken over by CCC in settle¬ 
ment of a loan or be purchased by CCC, the 
undersigned will save CCC from loss or pen¬ 
alty under weed control laws or regulations 
in effect at the point the commodity was 
stored under the above warehouse receipt. 
(Signature) —- 
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§ 1421.25 Handling payments and collec¬ 
tions not exceeding $3. 

In order to avoid administrative 
costs of making small payments and 
handling small accounts, amounts of 
$3 or less which are due the producer 
will be paid only upon the producer’s 
request. Deficiencies of $3 or less, in¬ 
cluding interest, may be disregarded 
unless demand for payment is made by 

ccc. 

§ 1421.26 Defintions. 

As used in the regulations in this 
subpart, and in all instructions, forms, 
and documents in connection there¬ 
with, the words and phrases listed in 
this section shall have the meaning as¬ 
signed to them herein unless the con¬ 
text or subject matter otherwise re¬ 
quires. 

(a) General The following words or 
phrases: “Person”. “State committee,”. 
“State Executive Director”, “county 
committee”, “county executive direc¬ 
tor”, and “farm”, respectively, shall 
each have the same meaning as the 
definitions of such term in the Regula¬ 
tions Governing Reconstitution of 
Farms, Allotments, and Bases. Part 
719 of this title and any amendments 
thereto. 

(b) Settlement value. The term “set¬ 
tlement value” means the value at 
which settlement is made with the 
producer on the mortgaged or pledged 
commodity or the commodity offered 
for purchase, as determined under the 
provisions of the regulations in this 
part. 

(c) Charges. The term “charges” 
means all fees, costs, and expenses in¬ 
cident to insuring, carrying, handling, 
storing, conditioning, and marketing 
the commodity and otherwise protect¬ 
ing the interest in the loan collateral 
of CCC or the producer, including 
foreclosure costs. 

(d) Basic price support rate. The 
term “basic price support rate” means 
the support rate for a commodity for 
an applicable area or county before 
adjustment for premiums and dis¬ 
counts. 

(e) County committee. The term 
“county committee” means only the 
committee and not its representative. 

(f) Representative of the county com¬ 
mittee and county committee repre¬ 
sentative. The terms “representative 
of the county committee” and “county 
committee representative” means a 
member of the county committee, the 
county executive director or a person 
designated by the county executive di¬ 
rector to act in behalf of the county 
executive director. 

(g) The regulations in this subpart 
The term “the regulations in this sub¬ 
part” means the regulations in Sub- 
part—General Regulations Governing 
Price Support for the 1978 and Subse¬ 
quent Crops, and in the applicable 
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commodity supplements together with 
any amendments thereto. 

<h) Request for price support. The 
term “request for price support” 
means a request for loan or execution 
of Purchase Agreement (Form CCC- 
614) as applicable. 

§ 1421.27 Death, incompetency, or disap¬ 
pearance. 

In case of the death, incompetency, 
or disappearance of any producer who 
is entitled to the payment of any sum 
in settlement of a loan or a purchase, 
payment shall, upon proper applica¬ 
tion to the county office w’hich made 
the loan or purchase, be made to the 
persons who w r ould be entitled to such 
producer’s payment under the regula¬ 
tions contained in Part 707 of this 
title—Payments Due Persons Who 
Have Died, Disappeared, or Have Been 
Declared Incompetent. 

§ 1421.28 Kansas City Commodity Office 
and Management Field Office. 

(a) Kansas City Commodity Office, 
P.O. Box 8377, Shawnee Mission, 
Kansas 66208, will serve all States. 

(b) Accounting, recording, and re¬ 
porting for all States will be handled 
through Management Field Office, 
P.O. Box 205, Kansas City, Missouri 
64141. 

Signed at Washington. D.C.. on Jan¬ 
uary 3. 1979. 

Ray Fitzgerald, 
Executive Vice President 
Commodity Credit Corporation. 

[FR Doc 79-973 Filed 1-10-79; 8:45 am) 
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Title 14—Aeronautics and Space 

CHAPTER I—FEDERAL AVIATION AD- 
MINISTRATION, DEPARTMENT OF 
TRANSPORTATION 

[Docket No. 14237; SFAR No. 29-2) 

PART 21—CERTIFICATION 
PROCEDURES FOR PRODUCTS AND 
PARTS 

PART 27—AIRWORTHINESS STAND- 
ARDS: TRANSPORT CATEGORY 
AIRPLANES 

PART 29—AIRWORTHINESS STAND¬ 
ARDS: TRANSPORT CATEGORY 
ROTORCRAFT 


PART 91—GENERAL OPERATING 
AND FLIGHT RULES 

Special Federal Aviation Regulation 
No. 29-2; Limited IFR Operations of 
Rotorcraft 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Final rule. 

SUMMARY: This amendment reissues 
a special regulation which allows for 
limited operations under instrument 
flight rules (IFR) of certain transport 
category rotorcraft that are limited by 
their type certificates to operations 
under visual flight rules (VFR). It also 
amends the provisions of the special 
regulation by including Part 27 rotor¬ 
craft operations and deleting the air¬ 
space restrictions. The amendment Is 
necessary to provide time for further 
study to determine whether the air¬ 
worthiness requirements should be re¬ 
vised. 

EFFECTIVE DATE: January 3. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Donald A. Schroeder, Safety 
Regulations Division, Flight Stand¬ 
ards Service. Federal Aviation Ad¬ 
ministration, 800 Independence 
Avenue, SW.. Washington. D.C. 
20591: Telephone: 202-755-8715. 

SUPPLEMENTARY INFORMATION: 
Under Part 27 or 29 of the Federal 
Aviation Regulations (FAR) a rotor¬ 
craft is certificated for VFR operation 
only, unless it has been shown that 
the rotorcraft fully complies with all 
of the airworthiness requirements for 
IFR operations. The FAA believes 
that certain IFR operations can be 
safely conducted with rotorcraft that 
do not meet all of the present flight 
characteristic requirements. Special 
Federal Aviation Regulation (SFAR) 
No. 29 was adopted to provide for the 
issue by the Administrator of appro¬ 
vals for this relief on an interim basis 
pending the conclusion of a study to 
determine whether a “limited” IFR 
category should be established for 
these rotorcraft, including flight char¬ 
acteristics and equipment require¬ 
ments. operating procedures and limi¬ 
tations, Right crew requirements, and 
training requirements. The expiration 
date of SFAR No. 29 as amended by 
SFAR No. 29-1 (41 FR 1060), is De¬ 
cember 31, 1978. 

The FAA has established a Rotor¬ 
craft Regulatory Review Program 
which will involve a comprehensive 
review and upgrading of rules regard¬ 
ing rotorcraft airworthiness standards 
and operating requirements. This pro- 
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gram will consider the development of 
IFR airworthiness standards for rotor- 
craft certification in Parts 27 and 29 of 
the FAR. This program will not be 
concluded by the December 31. 1978, 
termination date of SFAR No. 29. 

The FAA has been requested by the 
Helicopter Association of America on 
behalf of their membership to consid¬ 
er including certain helicopters certifi¬ 
cated to the airworthiness standards 
of Part 27 to allow IFR operations 
similar to those conducted under 
SFAR 29. In addition, it was requested 
that the airspace restrictions be de¬ 
leted. Based upon the study results to 
date and the need to collect additional 
data, the FAA has determined that 
the requirement for specific approval 
of IFR routes and area of operation 
could be deleted without jeopardizing 
safety. The present IFR study provi¬ 
sions of SFAR 29 have not included 
Part 27 helicopters which are being 
used in pilot training programs leading 
toward instrument ratings in rotor- 
craft-helicopters. In addition, a 
number of these helicopters, operating 
VFR, presently require, under the in¬ 
terim standards for IFR certification, 
stringent and costly stability augmen¬ 
tation devices to be added to the flight 
control system before operating in in¬ 
strument meteorological conditions. 
The need exists to expand the IFR 
study to include certain helicopters 
certificated to the airworthiness stand¬ 
ards of Part 27 and evaluate the need 
for stability devices prior to imposing 
a large financial burden upon the in¬ 
dustry. 

In a continued effort to expand the 
data base of operational information, 
the FAA has. therefore, determined it 
advisable to amend SFAR 29 to delete 
the airspace restrictions and to Include 
certain helicopters certificated to the 
airworthiness standards of Part 27. 

If SFAR No. 29 were not to continue 
in effect until the completion of the 
rulemaking action generated by the 
Rotorcraft Regulatory Review Pro¬ 
gram, an undue burden could be 
placed on certain operators of helicop¬ 
ters meeting the criteria specified in 
SFAR No. 29 because it would prohibit 
IFR operations with those helicopters 
which might be allowed when the Ro¬ 
torcraft Regulatory Review Program 
is completed. Thus, the FAA believes 
that it is in the public interest to allow 
IFR operations with certain rotorcraft 
that do not meet all of the present re¬ 
quirements of Parts 21. 27. 29. and 91 
of the FAR pending a determination 
of whether or not new standards 
should be developed. 

The expansion and effectivity of 
SFAR No. 29 to December 31. 1980. 
should provide the FAA sufficient 
time to determine what regulatory 
changes are necessary. 
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Adoption or the Amendment 

Since this amendment temporarily 
relieves a restriction in connection 
with operations conducted as part of 
an FAA study and imposes no addi¬ 
tional burden on any person, I find 
that notice and public procedure are 
unnecessary and that good cause 
exists for making this amendment ef¬ 
fective in less than 30 days. 

Accordingly. Special Federal Avi¬ 
ation Regulation No. 29, as amended 
by SFAR No. 29-1, Is reissued, effec¬ 
tive January 3. 1979, to read as fol¬ 
lows: 

Special Federal Aviation Regulation 
SFAR No. 29-2 

1. Contrary provisions of Parts 21. 
27. and 29 of the Federal Aviation 
Regulations notwithstanding, an oper¬ 
ator of a rotorcraft that is not other¬ 
wise certificated for IFR operations 
may conduct an approved limited IFR 
operation in the rotorcraft when— 

(a) FAA approval for the operation 
has been issued under paragraph 2 of 
this SFAR: 

(b) The operator complies with all 
conditions and limitations established 
by this SFAR and the approval: and 

(c) A copy of the approval and this 
SFAR are set forth as a supplement to 
the rotorcraft flight manual. 

2. FAA approval for the operation of 
a rotorcraft in limited IFR operations 
tnay be issued when the following con¬ 
ditions are met: 

(a) The operation is approved as 
part of the FAA study of limited rotor¬ 
craft IFR operations. 

(b) Specific FAA approval has been 
obtained for the following: 

(i) The rotorcraft (make, model, and 
serial number). 

(ii) The flight crew. 

(iii) The procedures to be followed in 
the operation of the rotorcraft under 
IFR and the equipment that must be 
operable during such operations. 

(c) The conditions and limitations 
necessary for the safe operation of the 
rotorcraft in limited IFR operations 
have been established, approved, and 
incorporated in the operating limita¬ 
tions section of the Rotorcraft Flight 
Manual. 

3. An approval issued under para¬ 
graph 2 of this Special Federal Avi¬ 
ation Regulation and the change to 
the Rotorcraft Flight Manual speci¬ 
fied in paragraph 2(c) of this Special 
Federal Aviation Regulation consti¬ 
tute a supplemental type certificate 
for each rotorcraft approved under 
paragraph 2 of this SFAR. Each ap¬ 
proval issued under this SFAR termi¬ 
nates on December 31, 1980, unless 
sooner suspended, rescinded, or other¬ 
wise terminated by the Administrator. 

4. Notwithstanding § 91.23(a)(3) of 
the Federal Aviation Regulations, a 
person may operate a rotorcraft in a 
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limited IFR operation approved under 
paragraph 2(a) of this Special Federal 
Aviation Regulation with enough fuel 
to fly. after reaching the alternate air¬ 
port. for not less than 30 minutes, 
when that period of time has been ap¬ 
proved. 

This Special Federal Aviation Regu¬ 
lation terminates on December 31, 
1980, unless sooner superseded or re¬ 
scinded. 

(Sections 313(a). 601(a). and 603 of the Fed¬ 
eral Aviation Act of 1958 (49 U.S.C. 1354(a). 
1421(a), and 1423) and section 6(c) of the 
Department of Transportation Act (49 
U.S.C. 1655(0).) 

The Federal Aviation Administra¬ 
tion has determined that this docu¬ 
ment is not significant in accordance 
with the criteria required by Executive 
Order 12044, and set forth in the pro¬ 
posed ‘ Department of Transportation 
Regulatory Policies and Procedures" 
published in the Federal Register 
June 1. 1978 (43 FR 23925). 

Issued in Washington, D.C., on Janu¬ 
ary 3. 1979. 

Langhorne Bond. 

Administrator. 

IFR Doc. 79 827 Filed 1-10-79: 8:45 am] 
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SUBCHAPTER C—AIRCRAFT 

LDocket No. 78-NW-7-AD; Arndt. 39-3388] 

PART 39—AIRWORTHINESS 
DIRECTIVES 

Boeing Model 707-300/-400/-3006/ 
-300C Series Airplanes 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Final Rule. 

SUMMARY: This amendment re¬ 
quires structural changes to the 
Boeing 707-300/-400/-300B/-300C 
horizontal stabilizer which will pro¬ 
vide an alternate load path if spar 
chord cracking should occur. The need 
for these changes became apparent as 
a result of an accident in w r hich the 
spar chord failed, causing loss of the 
horizontal stabilizer. This modifica¬ 
tion improves the safety characteris¬ 
tics of the stabilizer and assures com¬ 
pliance with the airworthiness stand¬ 
ards which make up the certification 
basis of these aircraft. Current FAA 
Airworthiness Directives (AD‘s) 77-16- 
11 [42 FR 411051 and 78-01-04 [43 FR 
1293, 4420] require repetitive inspec¬ 
tions at intervals not exceeding 375 
flights of all unmodified stabilizers 
that have accumulated 8,000 flights. 
This amendment shortens the inspec¬ 
tion interval to 325 flights after Janu¬ 
ary 1. 1980, and provides terminating 
action for these AD’s by making modi¬ 
fication mandatory by January 1. 
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1981, at which time the need for spe¬ 
cial inspections is eliminated. 

DATES: Effective date: February 10, 
1979. Compliance schedule: As indicat¬ 
ed. 

ADDRESSES: Boeing Service bulle¬ 
tins specified in this directive may be 
obtained upon request to the Boeing 
Commercial Airplane Company. P.O. 
Box 3707, Seattle, Washington 98124. 
These documents may also be exam¬ 
ined at FAA Northwest Region. 9010 
East Marginal Way South, Seattle, 
Washington 98108. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Harold N. Wantiez, Airframe 

Section, Engineering and Manufac¬ 
turing Branch, FAA, Northwest 

Region. 9010 East Marginal Way 

South, Seattle, Washington 98108; 

telephone: 206-767-2516. 

SUPPLEMENTARY INFORMATION: 

History 

Investigation of an accident of a 
Boeing 707-321C, which occurred in 
Zambia. Africa, on May 14, 1977, re¬ 
vealed that the right hand stabilizer 
separated from the airplane during 
final approach. An examination of the 
fracture surface showed that the right 
hand upper spar chord experienced a 
fatigue failure some time prior to the 
accident flight. The closure rib also 
showed signs of fatigue. Thereafter, 
on May 18. 1977, a telegraphic mes¬ 
sage AD was issued which required a 
visual inspection of the stabilizer rear 
spar upper chord. This inspection was 
soon found to be inadequate since fur¬ 
ther investigation indicated that 
cracks may exist in the stabilizer rear 
spar upper chord which are not detect¬ 
able by visual means, but which are 
detectable by nondestructive testing 
(NDT) methods. Accordingly, a super¬ 
seding AD telegraphic message was 
issued on May 27, 1977, requiring a 
one-time NDT inspection of the chord. 
The telegraphic AD’s of May 18 and 
27. 1977 were published in the Federal 
Register as AD 77-14-10 (42 FR 
36810, July 18, 1977.) On July 11. 1977, 
another AD telegraphic message was 
issued which required an additional 
one-time NDT inspection. During July 
and August 1977, the manufacturer 
conducted static tests. On August 5, 
1977, after reviewing the results of 
those tests, the FAA issued AD 77-16- 
11 (42 FR 41105, August 15. 1977). 
which superseded all previous mes¬ 
sages and AD's, and requires repetitive 
eddy-current inspections of the outer 
panels of the horizontal stabilizer at 
intervals not to exceed 375 landings. 
On December 27, 1977. AD 78-01-04 
was issued to require visual inspection 
of the rear spar center section (43 FR 
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1293, January 9, 1978; amended 43 FR 
4420, February 2, 1978). 

This amendment is based on a 
Notice of Proposed Rulemaking 
(NPRM), published on May 8, 1978 (43 
FR 19666). The NPRM would require 
the installation of structural improve¬ 
ment kits on the horizontal stabilizer 
and center section no later than Janu¬ 
ary 1, 1980. 

Public Participation 

All interested persons have been 
given an opportunity to participate in 
the making of this amendment and 
due consideration has been given to all 
matters presented. The manufacturer. 
The Boeing Commercial Airplane 
Company, commented, and the Air 
Transport Association of America 
(ATA) commented on behalf of the 
four principal U.S. 707-300/400 opera¬ 
tors: American Airlines, Pan American 
World Airways, Trans World Airlines, 
and Western Airlines. ATA also trans¬ 
mitted comments it had received on 
the proposal from seven foreign opera¬ 
tors. By telegram received November 
14. 1978, ATA requested that the 
docket for this rulemaking action be 
reopened so that they, as well as other 
interested parties, would have the op¬ 
portunity to comment on data ob¬ 
tained from the manufacturer subse¬ 
quent to the close of the comment 
period. The FAA does not agree with 
this request. The information ob¬ 
tained from the manufacturer only 
clarified data previously received relat¬ 
ing to material availability, tool alloca¬ 
tion and kit orders and the FAA does 
not believe that additional comment 
on this clarifying information is 
needed. 

Discussion or Comments 

1. Mandatory Modification of Out¬ 
board Stabilizer Structure: The com- 
menters do not oppose the require¬ 
ment to modify the stabilizer center 
section (provided the compliance time 
is extended) but both ATA and Boeing 
maintain that modification of the out¬ 
board panels is unnecessary so long as 
the structure is eddy-current inspected 
in accordance with the AD (77-18-11) 
and applicable Service Bulletin (A- 
3313). as presently required, at inter¬ 
vals not exceeding 375 landings. 
Boeing and ATA argue that the stabi¬ 
lizer, using these inspection tech¬ 
niques, meets applicable airworthiness 
requirements. 

The heart of the horizontal stabiliz¬ 
er problem lies in the fundamental 
fact that the airplane in its current 
structural configuration does not meet 
the fail-safe requirements of its certifi¬ 
cation basis. Section 603(c) of the Fed¬ 
eral Aviation Act of 1958, as amended, 
49 USC 1423(c), requires tl>at an air¬ 
plane conform to its type certificate 
and be in a condition for safe oper¬ 


ation before it is eligible for the issu¬ 
ance of an airworthiness certificate. 
Section 21.41 of the Federal Aviation 
Regulations, which implements the 
statute, provides, in turn, that each 
type certificate includes “the applica¬ 
ble regulations with which the Admin¬ 
istrator records compliance.*’ 

The applicable regulation which 
serves as the certification basis for 
this model aircraft provides, in perti¬ 
nent part, as follows: 

Fail safe strength. It shall be shown by 
analysis and/or tests that catastrophic fail¬ 
ure or excessive structural deformation, 
which could adversely affect the flight char¬ 
acteristics of the airplane, are not probable 
after fatigue failure or obvious partial fail¬ 
ure of a single principal structural element. 
After such failure, the remaining structure 
shall be capable of withstanding static loads 
corresponding with the flight loading condi¬ 
tion specified in subparagraphs (1) through 
(4) of this paragraph. These loads shall be 
multiplied by a factor of 1.15 unless the dy¬ 
namic effects of failure under static load are 
otherwise taken into consideration. TCAR 
4b.270(b)j 

The original fail-safe substantiation 
for the Boeing Model 707-300/-400/ - 
300B and -300C series was shown by 
analysis, not tests. It was assumed 
that if the upper structural load path 
became ineffective (simulating a fa¬ 
tigue failure), the fail-safe load would 
be carried by the mid chord, lower 
chord, and lower spar web acting with 
the remaining intact structure (i.e., 
skins, ribs, front spar, etc.). Since then 
and following the Zambia accident, 
static tests have demonstrated vividly 
that, with the upper chord failed out¬ 
board of the terminal fittings, only a 
portion of the fail-safe load can be car¬ 
ried before failure of the entire rear 
spar structure occurs. 

During July and August, 1977, the 
manufacturer conducted static tests 
on a 707-400 horizontal stabilizer. 
First, strain surveys were conducted 
with the application of loads corre¬ 
sponding to certain flap configurations 
and fail-safe design conditions. Then, 
the upper chord on the right hand 
side of the rear spar was cut to simu¬ 
late the structural configuration of 
the accident airplane. Loads were then 
applied to the stabilizer simulating the 
“1 G, flaps 50“ flight condition. This 
caused a failure of the fasteners tying 
the skin to the rear spar upper chord 
inboard of the cut and also the web 
from the upper chord to the mid 
chord. On August 1, 1977, loads were 
placed on the stabilizer to simulate a 
“1 G, flaps 50“ abrupt elevator condi¬ 
tion. There appeared to be some dis¬ 
tress; however, the structure remained 
intact. On August 4, 1977, loads were 
placed on the stabilizer representing 
the fail-safe negative gust condition 
(Boeing 707 design condition 1022). 
Upon reaching 80 percent of this load 
condition, the stabilizer failed. In 
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order to have passed the test, the sta¬ 
bilizer was required to carry 115 per¬ 
cent of condition 1022 without failure. 
Prom this it Is apparent that the origi¬ 
nal fail-safe analysis does not satisfy 
the requirements of the certification 
basis. Compliance will be established 
when the structure is capable of carry¬ 
ing the fail-safe load with the upper 
chord severed. Thus, it will be neces¬ 
sary to modify the basic structure to 
assure fail-safe capability of the hori¬ 
zontal stabilizer and conform it to its 
type certificate. 

Further and contrary to the com- 
menters* argument, compliance with 
the certification requirements for fail- 
safety of the upper chord cannot rest 
on short interval inspections: this type 
of structure must be capable of sup¬ 
porting the fail-safe load after failure 
of “a single principal structural ele¬ 
ment" which is the spar chord. Only 
in the case of large pieces of structure, 
such as wing/stabilizer skins/planks or 
fuselage skins, may it be acceptable to 
show compliance with the fail-safe re¬ 
quirements with only a portion of the 
structure failed. In these cases, the 
strutural damage must be obvious to 
personnel in the normal course of 
events, such as walk-around inspec¬ 
tions, leaking fuel, inability to main¬ 
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tain pressure, unusual aircraft vibra¬ 
tions, spongy flight controls, etc. 
Moreover, relying on such short inter¬ 
val inspections of structures like the 
stabilizer rear spar assembly would not 
be an acceptable predicate to show 
type certification compliance, even 
under the new dam age/tolerant com- 
cepts recently adopted by the FAA. 

In its comments, the ATA referred 
to nine (9) other FAA AD’s which in¬ 
volve eddy-current inspection but for 
which no mandatory terminating 
action has been required by the FAA. 
That observation, however, disregards 
the fact that none of the conditions 
for which inpections are required by 
those AD's involves a failure of the 
aircraft to meet a fail safe certifica¬ 
tion base requirement. 

2. Landing Threshold. The current 
AD’s specify an inspection threshold 
for unmodified stabilizers of 8,000 
landings. The NPRM failed to include 
this as an alternate to compliance with 
the fixed calendar date for modifica¬ 
tion and it is recommended by the 
manufacturer and the airlines. A reex¬ 
amination of all of the data available 
to date reconfirms the validity of the 
8,000 landing figure and it is included 
in the final rule for those aircraft with 
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stabilizers that have not reached that 
threshold by the calendar cut-off date. 

As of the date of the NPRM (May. 
1978). 12 operators had reported 

cracks in the upper chord of 34 stabi¬ 
lizers on 27 airplanes with flight hours 
ranging from 21.500 to 61,700 and 
landings ranging from 8.400 to 22.000. 
In three instances, the cracks were 
nonrepayable and the chord or stabi¬ 
lizer was replaced. In the remaining 
instances, the cracks were stop drilled 
or removed by oversizing the fastener 
in which the crack initiated and. in 
some instances, a repair doubler was 
installed. Since that time, data from 
fleet inspections have disclosed 15 ad¬ 
ditional airplanes with repairable 
cracks and one with a non-repairable 
crack requiring chord replacement. All 
of these airplanes fell within the 
hours/landings ranges found by the 
earlier campaign surveys. In addition, 
a probability analysis was made which 
showed that spar chord cracking ex¬ 
tending into the chord body does not 
occur until approximately 10,000 total 
landings have been accumulated. 

It is not until a crack has propagated 
into the flange-to-chord body radius 
that it must be replaced. The follow¬ 
ing chart displays the residual 
strength capabilities of the rear spar 
upper chord: 
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As seen above, limit design require¬ 
ments and one actual test data point 
are displayed. Prom this plot, the criti¬ 
cal flaw length inside the body of the 
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chord can be determined as approxi¬ 
mately 0.45 inches. 

The following chart displays crack 
growth data once cracking has propa¬ 
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gated to a point Inside the chord body: 
the five points represent the four air¬ 
planes with non-repairable cracks re¬ 
ported to date plus the accident air¬ 
plane: 


4 

Crack Growth Data 



•NOIL - This number 
represents the number 
of interim f1ights 
made after the crack 
entered the main body 
of the chord. 
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A detailed metallurgical examina¬ 
tion conducted by the Boeing Compa¬ 
ny carefully measuring the striations 
of the chords which had cracks ex¬ 
tending into the body, showed that 
the rate of crack growth, once spar 
chord cracking begins, is relatively 
consistent among specimens, regard¬ 
less of age, all other conditions being 
equal and that it takes approximately 
1,000 flights to propagate a crack from 
the land-flange radius area to a length 
where the design limit load capability 
is reached. 

As can be seen from the above chart, 
these conclusions coincide with the 
empirical data obtained from the non- 
repairable chords. For the foregoing 
reasons, it is clear that a threshold of 
8,000 landings before requiring modifi¬ 
cation allows for an adequate safety 
margin and. accordingly, it is included 
in the final rule. 

3. Inspection Procedures. Until modi¬ 
fication is completed, cracked struc¬ 
ture is detected using the inspection 
procedures specified in the FAA AD’s 
and Boeing Service Bulletins. These 
inspections are repeated at each 375 
landing cycle. They involve both visual 
and the latest state-of-the-art inspec¬ 
tion methods, including a low frequen¬ 
cy eddy-current technique using an en¬ 
circling (“doughnut”) probe which is 
placed over the heads of the steel fas¬ 
teners through the chord forward 
flange. This latter technique provides 
an improved method of detecting 
cracks earlier in the flange area and 
before they propagate to the body of 
the chord. In this manner, the cracks 
can be found before fail-safety be¬ 
comes a factor and while the chord is 
still repairable. 

4. Compliance Date. In addition to 
their argument that modification of 
the outer, panels is unnecessary since 
repetitive inspections will suffice to 
provide an adequate level of safety, 
the commenters have requested that 
the deadline for modification of the 
rear spar upper chord center section 
be extended to December 31, 1982, in¬ 
stead of the January 1, 1980, date in 
the NPRM. The request is based pri¬ 
marily upon two considerations. The 
first is Boeing’s representation that 
parts and special tools required to per¬ 
form the modification w r ill not be 
ready in time to permit completion of 
the work for the fleet by the date 
stated in the NPRM, without massive 
removal of aircraft from revenue serv¬ 
ice. The second is the argument by 
ATA on behalf of the operators that, 
unless the deadline is extended, the 
economic burden on their operations 
will constitute an unwarranted hard¬ 
ship. 

The FAA, as noted above, does not 
agree that repetitive inspections of the 
outer panels will suffice. Modification 


is required to assure compliance with 
the applicable airworthiness stand¬ 
ards. Considering that airplanes with 
unmodified stabilizers do not conform 
to their type certificates, the need for 
terminating action is compelling. A 
failure of the horizontal stabilizer in 
flight will result in loss of control and 
a potential catastrophe. Furthermore, 
there are human factors inherent in 
any inspection process. If spar chord 
cracking has begun (as it has in 49 air¬ 
craft to date) and if it propagates 
beyond the flange-to-chord body 
radius (as it has in 5), the fail-safe 
design limits can be expected to be 
reached (if undetected), within ap¬ 
proximately 1,000 flights. This means 
that if a crack is overlooked during 
two successive 375-flight intervals (i.e., 
overlooked twice), failure may occur 
before the next inspection is due. 


Other factors which must be consid¬ 
ered in setting a date for compliance 
with this AD are (a) availability of ma¬ 
terials and tools to perform the re¬ 
quired modification, and (b) the eco¬ 
nomic consequences to the industry. 
These subjects are carefully consid¬ 
ered and analyzed in the Analysis of 
Economic Consequences which is pre¬ 
sented in Appendix A to this discus¬ 
sion. That analysis indicates that parts 
and tooling are not immediately avail¬ 
able. They can be made available by 
January 1, 1980. but the modification 
incorporations by the operators could 
not be completed by then, without a 
significant economic penalty to the 
carriers, and a massive removal of air¬ 
craft from public revenue service. The 
NPRM impact to carriers is calculated 
as follows (using most recent labor 
costs and fleet size information): 



Termination date 

Cost to U.S. 
fleet (in 
millions) 

Passenger 
seat miles 
lost* (in 
millions) 

Revenue 
plane days 
out of 
service* 

1 Ian 1980 


. $35.5 

763.6 

1.341 







An extension of the compliance date to January 1, 1981. would substantially 
reduce the loss of revenue to the carriers (and consequent loss of available seats 
to the traveling public), and at the same time allow for total parts and tooling 
availability without a significant fleet grounding. The difference in cost impact 
is presented as follows: 



Cost to U.S. 

Passenger 

Revenue 

Termination date 

fleet (in 

seat miles 

plane days 

millions) 

lost* (in 

out of 



millions) 

service* 

1 Jan 106) . 

. $22.1 

409 

680 

Cost reduction 1/1980 vs 1/1981 termination date.. 

... ($13.41 

*($354.61 

*[6611 


•Note. -Excluding Pan American whose lost time does not necessarily reflect lost revenue for reasons 
discussed elsewhere. 


Decision 

It is the FAA’s judgment, after more 
than a year of service experience since 
the issuance of AD’s 77-16-11 and 78- 
01-04, that the stabilizer should be 
modified at the earliest practicable 
time without compromising safety and 
without causing an intolerable burden 
to industry or the traveling public. 
The FAA now believes that the earli¬ 
est date to accomplish both these ob¬ 
jectives feasibly is January 1. 1981. If 
this date is considered demanding, it is 
because safety demands it and, as it 
draws closer, more aircraft will have 
been brought into conformity with the 
required certification base, while the 
remaining aircraft will continue to be 
required to undergo detailed, short in¬ 
terval inspections until they are modi¬ 
fied also. In that connection, the FAA 
has determined that pending the 
modification of all affected aircraft, 
an additional safety assurance during 


the one-year extension period of the 
NPRM compliance date of January 1, 
1980, to January 1, 1981, can be pro¬ 
vided by shortening the inspection 
level from 375 to 325 cycles which pro¬ 
vides for three (rather than two) in¬ 
spections before critical crack length is 
reached. 

Finally, the ATA’s reference to the 
fact that the 707 must meet the new 
operating noise limits rule by 1985 for 
U.S. operators and, therefore, may be 
retired due to economic constraints, is 
little consolation for the foreign oper¬ 
ators who may purchase this U.S. 
product. Further, such an argument 
fails to consider the fact that the bulk 
of the world 707 fleet is unaffected by 
the phased compliance noise rule, 
which is not applicable to operators of 
foreign registered airplanes, or the 
portion of the fleets of U.S. registered 
airplanes that are engaged in foreign 
air commerce (between U.S. and 
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abroad). That argument also overlooks 
the potential for new engine technol¬ 
ogy advances as well. 

Conclusions 

1. Mandatory installation of the 
horizontal stabilizer modification is re¬ 
quired in both the center section and 
outer panels to conform the aircraft to 
its type certificate. 

2. A terminating date of January 1, 
1981, (or 8,000 landings, whichever 
occurs later) to accomplish the modifi¬ 
cations, will provide a reasonable 
length of time, without posing an 
undue economic burden on the opera¬ 
tors, and without compromising 
safety. 

3. In the interim, eddy-current and 
visual inspections in accordance with 
existing AD's 77-66-11 and 78-01-04 
will provide an acceptable level of 
safety in accordance with the Federal 
Aviation Regulations, with the inspec¬ 
tion interval reduced from 375 to 325 
landings during the extended period. 

ADOPTION OF AMENDMENT: Ac¬ 
cordingly, pursuant to the authority 
delegated to me by the Administrator, 
Section 39.13 of the Federal Aviation 
Regulations (14 CFR 3913) is amend¬ 
ed, by adding the following new Air¬ 
worthiness Directive: BOEING: Ap¬ 
plies to all Boeing 707-300/-400/- 
300B/-300C airplanes certificated in 
all categories previous to line number 
936. Compliance required as indicated. 

On and after January 1, 1980, in¬ 
spect all unmodified stabilizers which 
have accumulated 8,000 or more land¬ 
ings in accordance with Airworthiness 
Directives (AD's) 77-16-11 (42 FR 
41105, August 15. 1977) and 78-01-04 
(43 FR 1293, January 9. 1978; amended 
43 FR 4420, February 2, 1978) at inter¬ 
vals not to exceed 325 landings. On or 
before January 1. 1981, or upon the ac¬ 
cumulation of 8,000 total landings, 
whichever occurs later, install struc¬ 
tural improvement kits on the hori¬ 
zontal stabilizer outer panels and 
center section in accordance with (a) 
Boeing Service Bulletins A-3313, Rev. 
6. or later FAA-approved revisions, 
and 3331. Rev. 2 or later FAA-ap- 
proved revisions; or (b) a modification 
approved by the Chief, Engineering 
and Manufacturing Branch, FAA 
Northwest Region. Compliance with 
the modification requirements of this 
AD constitutes terminating action for 
AD's 77-16-11 and 78-01-04 and the in¬ 
spections required by this AD. 

The manufacturer's specifications 
and procedures identified and de¬ 
scribed in this directive are incorporat¬ 
ed herein and made a part hereof pur¬ 
suant to 5 U.S.C. 552(a)(1). All persons 
affected by this directive who have not 
already received these documents 
from the manufacturer, may obtain 
copies upon request to The Boeing 
Commercial Airplane Company, P.O. 


Box 3707, Seattle, Washington 98124. 
These documents may also be exam¬ 
ined at FAA. Northwest Region. 9010 
East Marginal Way South. Seattle. 
Washington 98108. 

(Secs. 313(a), 601, 603. Federal Aviation Act 
of 1958. as amended (49 USC 1354(a), 1421, 
1423): Sec. 6(c) Department of Transporta¬ 
tion Act (49 USC 1655(c)); 14 CFR 11.89). 

Issued in Seattle, Washington, on 
December 27. 1978. 

C. B. Walk, Jr.. 

Director , 

Northwest Region. 

(The incorporation by reference pro¬ 
visions in the document were approved 
by the Director of the Federal Regis¬ 
ter on June 19.1967.) 

Appendix A 

ANALYSIS OP ECONOMIC CONSEQUENCES 

General The fact the 707-300/400 hori¬ 
zontal stabilizer cannot carry the required 
fail-safe design load with the upper chord 
severed necessitates that suitable modifica¬ 
tions be made to it so as to improve its load- 
carrying capability and thus show compli¬ 
ance with the applicable regulations. As 
might be expected, extensive modifications 
in an existing, in-service structural compo¬ 
nent are usually expensive since they often 
require unscheduled out-of-service time (or 
down-time), special tools, special production 
lines, as well as other subtle costs which 
may not be obvious at the outset but still 
must eventually be paid. For example, the 
prototyping of a modification is essentially 
a "proof test" of the design since errors will 
often come to light which require liaison 
work or sometimes recoordination. Labor 
costs vary among operators and are a func¬ 
tion of many variables among which must 
be included maintenance complements, skill 
levels required, geographic location and size 
of the maintenance facility, etc. There is 
also a learning curve for shop personnel 
which means that the first units will take 
longer than those done later in the pro¬ 
gram. If an operator has only a few aircraft 
and elects to do the work in-house, its cost 
per unit will be higher than one who has a 
larger fleet over which the learning curve 
costs can be amortized. 

The final termination date for the modifi¬ 
cation is. of course, a major factor in deter¬ 
mining costs since it often dictates the 
amount of unscheduled down-time required 
and as down-time is directly related to loss 
of revenue, it can be reasonably concluded 
that a later compliance date is more desir¬ 
able. from an economic standpoint, than 
one which is earlier. Material costs also will 
be affected since material procurement and 
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the number of special tools required are sen¬ 
sitive to the final termination date. 

When the aircraft is withdrawn from serv¬ 
ice for special maintenance, revenue loss re¬ 
sults. Depending upon the length of time re¬ 
quired to complete the maintenance pro¬ 
gram. the loss can substantially impact the 
airline's income. The traveling public is also 
inconvenienced since fewer seats are availa¬ 
ble. It is, therefore, desirable to complete 
modifications as quickly as possible and 
return the aircraft to active service in a 
minimum amount of time. 

MANUFACTURER'S MATERIAL ESTIMATES 

The Boeing Company has made estimates 
of both manhour and material costs. The 
manhour estimates are for direct labor only 
and assume experienced crew. These esti¬ 
mates do not include setup, planning, famil¬ 
iarization. tool acquisition, or lost time. The 
actual cost could vary among operators. The 
following tables. 1-A and 1-B, depict the 
parts costs. 


Table 1-A.— Parts Cost Estimate 
(SB 3313 Outer Panel Modification) 


Description Unit price 


Doubler and Chord Inst.—Rear Spar- 

Hor. Stabilizer (Kit) RH__ $10,356 

Doubler and Chord Inst,—Rear Spar— 

Hor. Stabilizer < Kit) LH_ 10.356 

Fastener last.-Skin Replacement-Hor. 

Stabilizer 2 required @ $584 each. 1.168 


Total_____, ‘ 21.880 


1 Per aircraft, adjusted as of November 1978. 
Table 1-B .—Parts Cost Estimate 
(SB 3331 Center Section Modification] 


Description Unit price 


Failsafe Instl. Rear Spar. Center Sec¬ 
tion. Slab. < Kiti__ $5,532 

Horizontal Web Instl.„. ’369 

Stiffener Instl. Front Spar. Center Sec¬ 
tion, Hor. Stabilizer (Kit)___ 687 

Upper Skin Fastener Replacement. 

Center Section. Hor. Tail_____ 187 

Front Spar Upper Strap Fastener Re¬ 
placement. Center Section. Hor. Tall.... 153 

Front Spar Lower Strap Fastener Re¬ 
placement. Center Section. Hor. Tail.... 114 

Bushing Replacement. Center Section. 

Rear Spar Center Chord 1 Kit 1. 350 


Total, per aircraft..... 7.392 


Total Materials Coal per Aircraft... 20.*572 

Total World Fleet (567) @ $29.272.. 16.597.224 


Tools 

Special tooling is required for installing 
the kit modifications. The following was 
provided by The Boeing Company: 


Service Bulletin 

Kit number 

Description 

Rent/Day 

Rent Month 

A-3313.... 

... 65C19080-10___ 

Tool Kit. 

•$258.00 

•$904.00 

•$2,582.00 

•$9,042.00 

3331 .... 

... 65C19070-10. 

..._ Tool Kit__ 




Totals.. 



if 1 GO AD 






$11,654.00 


•Plus $15.00 handling charge. 
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Boeing advises that the modification and 
tool kits identified above will be offered at 
“no charge** to the operators as long as 
orders are received by December 31, 1978. 
Priority in allocation will be established 
based on the date of purchase order receipt 
and the operator's planned incorporation 
schedules. 


Manpower 

The following tables show the manufac¬ 
turer’s estimate of the manpower needed to 
accomplish the modification work and the 
manufacturer's estimate of the hours an air¬ 
craft should be out-of-service (or “down’’) 
while the work is being done. 


Table 2-A.— Man-hour estimate per airplane SB 3313, outer panel modification 


Operation Crew size Man-hours Down-time 


Remove stabilizers and remove secondary structure as required. 

Install supplemental fail-safe chords, fatigue straps and flap pcen 

6 

120 

20 

upper and center spar chords.....—.. 

Install modified stabilizers, secondary structures and perform func¬ 

6 

1.296 

216 

tional check.... 

6 

168 

28 

Total modification time.........—.— 


1.584 

264 


Table 2-B.— Man-hour estimate per airplane SB 3331, center section modification 


Operation Crew size Man-hours Down time 


CENTER SECTION IN AIRPLANE 

Remove left and right stabilizers...-.—--—~ 4 

Modify center section and section 48 as required.... 2 

Restoration and operation check...~.—.... 4 


Total per airplane.. 


CENTER SECTION REMOVED PROM AIRPLANE 

Remove left and right stabilizers and center section from airplane... 4 

Modify center section and section 48 as required.. 2 

Restoration and operation check..........-.....-—.—. 4 


Total per airplane.. 


48 

12 

160 

80 

64 

16 

272 

108 


80 

20 

104 

52 

96 

24 


280 96 


To summarize, the manufacturer esti¬ 
mates both modifications will consume a 
maximum of 1,864 manhours and a down¬ 
time of 372 hours (or approximately two 
weeks). Some savings will be effected if the 
two modifications are done concurrently. In 
addition. 8 manhours and 12 hours down¬ 
time could be saved, depending on whether 
or not the center section is removed from 
the aircraft. 

Air Transport Association Estimates of Cost 
to Fleet 

The Air Transport Association of America 
(ATA) provided inputs it had received from 
certain airlines on the proposed modifica¬ 
tion program for both the United States 
and world fleets. Their estimates Include 
labor costs and loss of revenue owing to un¬ 
scheduled down-time. Table 3 is a summary 


of the ATA’s estimated of the modification 
impact on the four principal U.S. 707/300- 
400 operators, assuming a January 1, 1980, 
NPRM termination date: 

Table 3.— NPRM Impact ATA: Jan. 1 , 1980 
Compliance Date 

rPrincipal User U.S. Airlines] 

Total Number of Aircraft. . 147 

Cost of Out-of-Service Time (in mil¬ 
lions).. $37.25 

Cost of Labor (In millions). $8.71 

Available seat miles service lost @ 

546,554 per revenue plane day (In bil¬ 
lions)...„. 1.18 

Total nonrecurring cost (in millions)....... $45.96 

The following table breaks out the 

four airlines and their costs by labor 
and out-of-service time: 


Table A .— Incorporate SBs 3313 and 331 by January 1 . 1980 



No. of 
aircraft 

Labor 

Out-of- 
service cost 

Available 
seat miles 
lost 

Airline: 

38 

$2,243,520 

$9,607,500 

Million 

217.0 

pa .". 

29 

3.748.320 

12.493.780 

412.1 

TWA...~.-. 

45 

2.430.000 

15,144.980 

546.6 

WA.--- 

5 

290.000 

Zero 

Zero 

Total. ...—... —.. 

117 

8.711.840 

37,246.260 

1.175.7 

Grand total........ 



45.958.100 



The above costs are further broken down 
and explained for each of the carriers listed, 
as follows: 

1. American: 

Labor: 38 aircraftx 2.400 manhours (esti¬ 
mate is manufacturer’s 1,860 + 30 percent) 
per aircraft x $24.60 per hour=$2,243,520. 

Out-of-Service: American uses the manu¬ 
facturer’s estimate of two weeks (14 days) 
out-of-service time per aircraft. This means 
that for aircraft which cannot be accommo¬ 
dated on the existing American mainte¬ 
nance schedules, the full two weeks (14 
days) is Incurred. For aircraft which can be 
modified on existing visits, the net extra 
loss of service is reduced to roughly five 
days. One prototype plus 22 aircraft require 
special lines and. hence, the full 14 days 
down-time, while 15 can be handled on ex¬ 
isting lines. The total is: 427 daysx$22,500 
(lost revenue)=$9,607,500. 

American notes that it will have a special 
707 line going through Tulsa through 1981. 
This line will start at the finish of their 707 
wing skin line, which will terminate in De¬ 
cember. 1979. American states they could 
accomplish all of their aircraft on existing 
visit lines and have all aircraft completed by 
January 1, 1981. This u>ould completely 
eliminate the S9.6 million out-of-service 
cost according to the carrier. 

American also states that in addition to its 
38 aircraft, it will accomplish six for British 
West Indies Airlines. 

2. Pan American: Advises that it cannot 
accomplish any of the modification work 
without specially hiring the mechanic per¬ 
sonnel and then furloughing them at the 
end of the work period at $31,236 (1979): 
$34,308 (1980); and $36,228 (1981) per man 
per year, hence requiring special tracks or 
lines for all aircraft. They estimate 2.600 
manhours per aircraft (manufacturer’s 
1,8604 40 percent) and a straight downtime 
of 26 days, nearly doubling the manufactur¬ 
er’s estimate of 14 days. The totals are: 

Labor: $3,748,320. 

Out of Service: 29 aircraft x 26 days=754 
days. No assignment of dollar value is given 
by Pan Am. ATA assumed a loss of $16,570/ 
day x 754 = $12,493,780. 

3. TWA: Uses an estimate of 2.000 man¬ 
hours per aircraft (manufacturer’s 
1,860 4 approximately 10 percent). The labor 
is. therefore, calculated at 2,000 x $27/ 
hourx 45 aircraft=$2,430,000. The out-of- 
service time is, like American’s, based on a 
generally sliding scale with a ratio of termi¬ 
nation date to the special versus regular 
maintenance scheduling. Compliance with 
the NPRM date is calculated to incur 914 
days out-of-service timex $16,570 (lost reve¬ 
nue)^ $15,144,980. TWA also calculated that 
if the termination date were extended to 
December 31. 1982, the out-of-service days 
would be reduced to 220 days at $16,570, or 
$3,645,400 (labor remaining the same). 

4. Western Airlines: Planned on removing 
their five 707’s from service during the 
latter part of 1978 to incorporate a number 
of aircraft modifications, including the 
modification on both outer panels and 


FEDERAL REGISTER, VOL 44, NO. 8—THURSDAY, JANUARY II, 1979 













































RULES AND REGULATIONS 


2371 


center section. Therefore, there are zero un¬ 
scheduled out-of service costs to Western. 
The labor total of $290,000 approximates 
the same manhour rate and work time as 
American's. 


were as follows: 

Fleet Size— October 17. 1978 

Airplanes 


American. . ..38 

British West Ind__ 6 

Air Prance. 18 

Libyan Arab.:....... 1 

Cameroon...„.... i 

Air Madagascar. i 

British Air. 30 

Nigeria. 3 

Sudan..... 2 

Qatar... 1 

Spares. 2 

Lufthansa....... 15 

Iran Air. 5 

Lan Chile. 5 

Iraqi. . ...„. 3 

Saudi. 8 

Tarom.... 5 

German Rep. 4 

Abu Dhabi. 1 

Varig.. 18 

Singapore. 10 

China Air. 6 

Dan Air. 2 

Atasco... 13 

Pelican. 2 

Tradewinds. 3 

Ron Air. 3 

JAT Jugoslavia.. 4 

Korea.„.„.. 7 

Kuwait.. 8 

Middle East.. 3 

Malaysia. 3 

Egypt Air. 7 

Egypt Oovt. of. 1 

Pakistan....... 7 

USAF..._.. 2 

Israel. 4 

Ecuaioriana. 2 

Charlotte Air. 6 

Wichita. 12 

Western...^.... 5 

Trans Med... 12 

Sabena....... 8 

Air India.. 9 

MCA leasing. 8 

Lloyd Aerio Bolivino.... 1 

Wardair. 2 

Northwest. 1 

CAAC (Peking). 10 

"AP. 14 

Aer Lingua.... ,,,, 4 

Zambia Air ...... 3 

Royal Air Maroc. 3 


The present shipping schedule ranges 
from September, 1978. to approximately 
April. 1981, with only 21 airlines asking for 
firm delivery schedules. This scheduling 
does not. however, represent specific or dis¬ 
crete incorporation dates which, of course, 
will depend upon regulatory action. Fur- 


Material Availability 

As of October 17, 1978. the following ma¬ 
terials have been ordered from The Boeing 
Company: 


ther, it does not represent the production 
capability of the manufacturer. 

According to the latest available informa¬ 
tion obtained from the head of the Boeing 
707/727/737 Division, the following material 
capability existed as of 11/78: 

Replacement Rear Spar Upper Chords 
(Stabilizer) 

Available: 9 each left hand; 10 each right 
hand. 

Airplane Modification Kits (Stabilizer 
and Center Section) 

Available: 0. 

To be shipped: 30 each per month to Feb¬ 
ruary. 79; thereafter. 40 per month until 
completion 1/1/80. 

Capability: 60 each per month, beginning 
with 2nd Quarter CY 1979, which w T ould ac¬ 
celerate completion of deliveries slightly 
ahead of 1/1/80. 

Special Tool Kits 

Available: 0. 

To be shipped: 14 by 1/79. 

Kit production is complicated by the non¬ 
availability of raw material. The material 
required to manufacture the supplementary 
chords is -7075 aluminum which requires 
long lead times for procurement. This was 
verified by an informal check with three 
major suppliers. 

The “pacing" factor, according to Boeing, 
in the rate of fleet incorporation, will be the 
availability, distribution and the utilization 
of the 20 sets of required tools, which will 
be loaned to and shared by the operators. 
The distribution of those tools will be the 
governing element of the Boeing allocation 
program which, as stated earlier, will be 
based on the date of purchase order receipt 
and the operator’s planned Incorporation 
schedules (ie., effectively a “first-come, 
first-served" basis). 

Data From Western Modifications 

FAA now has the benefit of the resujts of 
the Western Airlines modification program 
which was only recently completed at 
Boeing Wichita. The Western program re¬ 
flects the follow ing: 

Aircraft and Down-Time 

Prototype—16 days. 

2nd—14 days. 

3rd. 4th & 5th—11 days. 


The labor costs averaged $48,000 per unit, 
which included the modification to the sta¬ 
bilizer outer panel and center section, as 
well as additional work to the aircraft and 
the incorporation of over 50 other service 
bulletins. The down-time listed above cred¬ 
its as full days the in-and-out dates. This in¬ 
formation showrs that the estimated impact 
of the NPRM was well within the actual 
labor cost and dow r n-time incurred, at least 
for the first airline to complete the pro¬ 
gram. Even considering the fact that addi¬ 
tional work was done on the aircraft, the 
$48,000 figure fairly equates with 2,000 man¬ 
hours x $25. or within a range of 7 Vi percent 
of the manufacturer's estimates. (As shown 
above, the airlines’ earlier estimates ran 
from 10 percent to 40 percent over that of 
the manufacturer.) 

The 16 to 11 days compares favorably 
with that estimated originally by Boeing. 
AT A and the FAA (Boeing and ATA—14; 
FAA—11). 


Now-U.S. Fleet 

While United States airworthiness regula¬ 
tions are not binding per se on foreign regis¬ 
tered aircraft, the airworthiness authorities 
of many foreign governments or their oper¬ 
ators may elect to comply with the U.S. 
standards. Consideration has, therefore, 
been given to the ATA submittal on behalf 
of the foreign airlines. As ATA observed, be¬ 
cause of the limited amount of data received 
from the non-ATA member airlines, con¬ 
structive cost and operating factor compari¬ 
sons were made using U.S. operating data, 
derived in part from information reported 
to the Civil Aeronautics Board for the 
period September, 1976, to September 1977. 
Those factors assumed labor costs of an 
average of 2.000 manhours per airplane x 
$25.00 per hour and a straight line extra 
out-of-service time of 14 days, with revenue 
loss of $16,570 per aircraft day. With some 
431 known aircraft in the non-U.S. world 
fleet, the following results from the applica¬ 
tion of the NPRM termination date: 

Non-U.S. Fleet— 1/1/80 Compliance Date 

(No. of Airplanes) (Days Out-of-Service) 
(Revenue Loss per Aircraft per Day = 
Loss of Revenue (431) (14) (16.570) - 100 
million 

(Cost per Manhour) (Total Manhours Re¬ 
quired) (No. of Airplanes) = Total Labor 
Costs ($25) (2,000) (431) - $21.60 million 
Total Cost to Operators = Loss of Revenue 
+ Labor Casts: 100M + 21.60M = 121.6M 

The labor costs used for the foreign esti¬ 
mates are within a supportable range but 
the revenue lass forecast is questionable. 
Without discrete operator maintenance 
schedules and aircraft utilization plans, it is 
impossible to predict revenue impact: the as¬ 
sumption of a straight line down-time of 14 
days per aircraft is not necessarily a mea¬ 
surement of revenue loss (compare Pan Am 
information mentioned earlier). Only 7 out 


Number of airplanes in fleet 

Number of kits ordered 

Number of kits 

Number of tool 


SB3313 

SB3331 

shipped 

sets shipped 

567 

471 

467 

45 

6 


As of that date, the fleet requirements 
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of 90 known foreign operators responded 
with scheduled/plans data. 

Energy Impact 

The center section modification will add 
66 pounds and the stabilizer modification 
141 pounds to the weight of the aircraft. 
The addition of these 207 pounds will, in 
turn, result in greater aircraft fuel require¬ 
ments and consumption. For example. TWA 
estimated that the center section addition 
would increase consumption by 265.836 gal¬ 
lons or $110,322 annually, as compared with 
833.759 gallons or a cast of $346,010 annual¬ 
ly for its fleet, if both the center section and 
outer panels are modified, and correlative 
increases for the rest of the fleet are pre¬ 
dictable. 

Industry Alternative 

As an alternative, the ATA proposed to: 

1. Modify the center section by December 
31. 1982. or 8.000 landings, whichever is 
later; but 

2. Continue inspecting the outer panels 
until retirement of the aircraft. The esti¬ 
mate for this program was as follows: 



Principal UJ5. 
airlines 

Other 

airlines 

Total No. of Aircraft. 

, 117 

424 

Cost of Out-of- 
Service Time-- 

.0 

0 

Cost of Labor ' See 
prior tables)...... 

. $1,938,836 

$3,180,000 

Revenue passenger 
miles service lost.... 

0 

0 

Cost of Repetitive 
Eddy Current 
Inspection- 

Negligible 

Negligible 

Total cost__ 

$5,118,836 


The ATA concludes that its pro¬ 
posed program will provide a level of 
safety within the intent of CAR 4b 
and FAR Part 39. In addition, they be¬ 
lieve it will prevent the loss of ap¬ 
proximately 1.18 billion revenue seat 
miles of service offered by ATA 
member airlines to the public, and will 
cost the ATA member airlines approxi¬ 
mately $44.02 million less than the 
FAA-proposed program for their fleet. 
The ATA proposed program is also al¬ 
leged to prevent the loss of approxi¬ 
mately 4.42 billion seat miles of service 
offered by the worldwide 707 opera¬ 
tors and would cost approximately 
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$160.4 million less than the FAA-pro¬ 
posed program for the worldwide fleet. 

The ATA bases its position primarily 
upon the following rationale: 

1. Under current FA A noise regula¬ 
tions, these aircraft must meet up¬ 
grade noise requirements by January 
1, 1985. It is unlikely that the aircraft 
would be retrofitted to meet those re¬ 
quirements and will probably be re¬ 
tired. Consequently, the FAA proposal 
would require a “very expensive modi¬ 
fication which must be amortized over 
a very short period.’* 

2. There have been no chordwise cracks 
reported in the center section rear spar 
upper chord and, as long as the inspections 
of Boeing Service Bulletin (S.B.) 3331 are 
continued, airworthiness will be assured 
until December 31. 1982. when terminating 
action (modification) can be accomplished 
with little or no down-time. 

3. Although all of the modification kits 
can be delivered by January 1. 1980, accom¬ 
plishing the modifications specified in both 
S.B. A3313 and S.B. 3331, as proposed, by 
January 1. 1980. is logistically impracticable 
for many of the airlines and a "massive re¬ 
moval of aircraft from revenue service with 
resultant loss of public service and revenue 
loss to the operators" would occur. 

4. The stabilizer rear spar upper chord 
meets the intent of CAR § 4b-270. provided 
the special eddy current inspections speci¬ 
fied in S.B. A3313 are continued as required 
by AD 77-16-11. 

5. The ATA program would permit most 
of the center section modifications to be ac¬ 
complished during regularly scheduled 
major aircraft maintenance visits. These 
modifications can be performed without re¬ 
moval of the center section, with substantial 
savings in cost to the airlines. 

The Boeing Commercial Airplane Compa¬ 
ny commented that its production schedule 
for supplying the kits will not allow manda¬ 
tory completion of all affected airplanes by 
January 1, 1980; that the outboard panels 
can be maintained safely by inspection; and. 
regarding the center section, that it en¬ 
dorses'mandatory modification, but due to 
non-availability of kits, concurs in the ATA 
request for extension to a December 31. 
1982 compliance date. 

For the reasons discussed at length in the 
adopted rule, the above alternate which 
would not result in compliance of the out¬ 
board stabilizer with its certification basis, 
is not acceptable to the FAA. even though it 
obviously has a less burdensome economic 


impact on the Industry. The paramount 
consideration in this rulemaking is not eco¬ 
nomic. but safety: modification of both the 
outboard and center stabilizer structure is 
required (see complete discussion in rule). 
Also. Boeing’s comments on logistic capabili¬ 
ty is not reflective of developments since 
the issuance of the NPRM (see "materiel 
availability" discussion above). 

Analysis 

General The FAA has carefully reviewed 
all of the data submitted in response to the 
NPRM. In addition, the agency has com¬ 
pared the data received, particularly labor 
costs and U.S. revenue loss predictions, with 
information on file with or compiled by the 
Civil Aeronautics Board, as well as with in¬ 
dustry marketing sources. Consultation was 
also had within the agency through Its prin¬ 
cipal maintenance inspectors with respect to 
airline maintenance scheduling. The labor 
cost information obtained from the inaugu 
ral program of Western Airlines was most 
helpful. 

Factors. The pivotal consideration in de¬ 
termining the economic impact of the pro¬ 
posal to the affected industry is the compli¬ 
ance or termination date for accomplishing 
the modifications. Labor costs will increase 
with date advancement. On the other hand, 
revenue loss is related to airline capability 
to accomplish all or a part of the modifica¬ 
tion work during regular or scheduled main¬ 
tenance visits, as opposed to special visits 
which will require extra (or unscheduled) 
out-of-service time. The latter aspect of this 
study is somew’hat elusive. Western's pro¬ 
gram has been completed; and American 
states it can complete its program with zero 
loss by January 1. 1981. TWA Indicates a 
generally downward sloping curve for out- 
of-service time as the termination date is ad¬ 
vanced. The FAA has been advised by the 
engineering department of Pan American 
that it expects the total impact cost of the 
proposal to approximate five to six million . 
dollars, representing labor, facility changes, 
and an Interest allocation for aircraft which 
are planned to be sold but for which some 
delay will be absorbed to accomplish the 
modification. In addition, some of Pan 
American s aircraft are already out of regu 
larly scheduled service for reasons other 
than the proposal. The ATA assumption, 
therefore, of a $16,570/day loss factor for 
Pan American's aircraft is not validated. 

The following tables portray the results of 
this study. The first figure displays the rela¬ 
tionship of alternative compliance dates 
versus unscheduled out-of-service impact (in 
days): 
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NOTE: 

OUT OF SERVICE 

DAYS ARE TABULATED BELOW FOR 

DIFFER 


COMPLIANCE DATES. 




AM 

TWA 

PAN AM* 

TOTAL 

Jan 1980 

427. 

914 

754 

2095 

Jan 1981 

0 

680 

754 

1434 

Jan 1982 

0 

450 

754 

1204 

Jan 1983 

0 

220 

754 

974 

Does not 

necessarily represent 

lost revenue days. 
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Translated into dollar losses. Table 6 pal U.S. carrier in relation to termination 
shows total loss of revenue for each princi* date: 


TABLE 6 


J 



* TOTAL COST (INCLUDING LABOR) 


In summary, the total cost to the U.S. 
fleet (excluding Western Airlines which has 


completed its program) may be shown as 
follows: 


FEDERAL REGISTER, VOL 44, NO. •—THURSDAY, JANUARY 11, 1979 
















Total Cost to U.S. Fleet as a 

Function of Termination PateT DAYS OUT OF SERVICE VS 

ALTERNATE TERMINATION DATES 


RULES ANO REGULATIONS 


2375 


< m 
•"> oo 
on 


ONh 


*“> oo 
on 


s: 


§ CM 
-i 00 
ON 


SM 

o 


> u 


uj § 


5. 


J CM 
—> 00 
ON 




<r 


*"J 00 
ON 


22 

O^N 


CO <| 

d gj 

§1 

il 

S3 


3- 

*") CO 
ON 


CM 

CM 


5 


*-J oo 
ON 


<f *4- 
CM -4 lT» 
<t On (n» 


<< O 
•-» 00 
On 


X 

m 

LO 

co 



O cd 

< u< 
o o 


3 

3 





FEDERAL REGISTER, VOL 44, NO. #—THURSDAY, JANUARY 11, 1979 




















2376 

In conclusion, as noted in the preamble of 
the AD. In light of the alternate modifica¬ 
tion date being chosen, additional safety as¬ 
surance during the one year extension is 
being provided by a shortening of tve in¬ 
spection cycles currently required by AD’s 
77-16-11 and 78-01-04 from 375 to 325 cycles 
during that one year period. As AT A point¬ 
ed out in its comments, the relative cost of 
repetitive eddy current inspections is negli¬ 
gible. The same is true for the decrease in 
the inspection interval being adopted. 

CFH Doc. 79-577 Piled 1-10-79; 8:45 am] 


[4910-13-M] 

[Docket No. 78-NW-29-AD. Arndt. 39-3392] 

PART 39-AIRWORTHINESS 
DIRECTIVES 

Boeing Model B-17F and G Series 
Airplanes 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT 

ACTION: Final Rule. 

SUMMARY: FAA Airworthiness Di¬ 
rective 77-17-11, (Arndt. 39-3025, 42 
FR 43385) requires inspection of the 
wing rear spar lower chord on Boeing 
Model B-17 airplanes. The AD is 
amended herein to allow an alternate 
repair and inspection method. 

EFFECTIVE DATE: January 23, 1979. 

ADDRESS: FAA Northwest Region, 
9010 East Marginal Way South. Seat¬ 
tle. Washington 98108. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Iven Connally. Engineering and 
Manufacturing Branch. FAA North¬ 
west Region. 9010 East Marginal 
Way South. Seattle. Washington 
98108, telephone (206) 767-2516. 

SUPPLEMENTARY INFORMATION: 
AD 77-17-11 requires removal of cer¬ 
tain bolts in the rear spar lower chord 
splice plates and inspection of the spar 
chord for cracks. The AD also requires 
a repeat inspection Interval of 50 
flight hours or 12 months, whichever 
comes first. Since issuance of the AD 
an alternate rework and inspection 
procedure has been developed which 
provides an equivalent level of safety. 
The AD is, therefore, amended to pro¬ 
vide for the alternate procedure. 

Since this amendment imposes no 
additional burden on any person, it is 
found that notice and public proce¬ 
dure hereon are impracticable and 
good cause exists for making this 
amendment effective in less than 30 
days. 

Adoption of Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me by the Administra¬ 
tor, §39.13 of the Federal Aviation 
Regulations (14 CFR 39.13) is amend¬ 
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ed by amending Airworthiness Direc¬ 
tive No. 77-17-11 (Arndt. 39-3025. 42 
FR 43385), as follows: 

Boeing: Applies to Model B-17F and G air¬ 
planes. 

1. Revise paragraph (3) to read: 

(3) After repairs per (2) have been accom¬ 
plished. reinspect in accordance with (1) at 
intervals not to exceed 150 hours time-in- 
service or every 12 months, whichever 
comes first. 

2. Add a new paragraph (4) to read: 

(4) The bolt holes described in paragraph 
(1) above may be reamed .063 inch oversize 
for a close tolerance oversize bolt, provided 
no cracks are detected when the chords are 
inspected in accordance with paragraph (1) 
above using the eddy current Inspection 
methods. Any holes reworked with the over¬ 
size bolts must be reinspected in accordance 
with (1) above within 1500 flight hours after 
such rework. Upon accumulation of 1500 
flight hours on the reworked holes, the 
repeat inspection interval reverts to the in¬ 
terval specified in (3) above. 

3. Add a new paragraph (5) to read: 

(5) Any new replacement beam chords 
must be Inspected within 2500 flight hours 
after installation and thereafter at intervals 
specified in paragraph (3) above. 

This amendment becomes effective 
January 23. 1979. 

(Secs, 313(a). 601. and 603, Federal Aviation 
Act of 1958, as amended (49 U.S.C. 1354(a). 
1421. and 1423) and Section 6(c) of the De¬ 
partment of Transportation Act (49 U.S.C. 
1655(c); and 14 CFR 11.89.) 

(Note.— The FAA has determined that this 
document involves a regulation which is not 
considered to be significant under the proce¬ 
dures and criteria prescribed by Executive 
Order 12044 and as implemented by Interim 
Department of Transportation guidelines 
(43 FR 9582; March 8. 1973).) 

Issued in Seattle. Washington, on 
January 2. 1979. 

C. B. Walk. Jr., 
Director, 

Northwest Region. 

[FR Doc. 79-826 Filed 1-10-79; 8:45 am] 


[4910-13-M] 

[Docket No. 78-EA-lll; Arndt. 39-3391] 

PART 39—AIRWORTHINESS 
DIRECTIVES 

Piper Aircraft 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA). DOT. 

ACTION: Final Rule. 

SUMMARY: This amendment issues a 
new airworthiness directive applicable 
to Piper PA-38-112 type airplanes 
which requires an inspection and al¬ 
teration or replacement of the engine 
mount. It also requires an inspection 
and alteration of the magnetic com¬ 


pass. The purpose of this rule is to 
preclude nose gear failure due to 
weakened engine mount tubes, and 
preclude malfunctioning compasses. 

EFFECTIVE DATE: January 16. 1979. 
Compliance is required within the 
next 50 hours in service. 

ADDRESS: Piper Service Bulletins 
may be acquired from the manufactur¬ 
er at Piper Aircraft Corporation. 820 
East Bald Eagle Street, Lock Haven. 
Pennsylvania 11745. 

FOR FURTHER INFORMATION 
CONTACT: 

C. Kallis, Airframe Section. AEA- 
212, Engineering and Manufacturing 
Branch, Federal Building, J.F.K. In¬ 
ternational Airport. Jamaica, New 
York 11430; Tel. 212-995-2875. 

SUPPLEMENTARY INFORMATION: 
There had been reports of failures of 
the engine mount assemblies involving 
the lower support tubes which also 
support the nose gear. Such failure 
could also cause failure of the nose 
gear. Since this is a deficiency which 
can exist or develop in similar type air¬ 
planes, an airworthiness directive is 
being issued which requires an inspec¬ 
tion of the tubes for bends and cracks 
and replacement where they are found 
or alteration where not found. Since a 
question of air safety is involved, 
notice and public procedure hereon 
are impractical and good cause exists 
for making the rule effective in less 
than 30 days. 

Adoption of the Amendment 

Accordingly, and pursuant to the au¬ 
thority delegated to me by the Admin¬ 
istrator. §39.13 of the Federal Avi¬ 
ation Regulations (14 CFR 39.13) is 
amended, by issuing a new airworthi¬ 
ness directive, as follows: 

Applies to Piper Model PA-38-112 Serial 
Nos. as Indicated, certificated in all catego¬ 
ries. 

To prevent possible nose-gear failure asso¬ 
ciated with weakening of the engine-mount, 
and to prevent malfunctioning of the com¬ 
pass. accomplish the following unless previ¬ 
ously accomplished: 

(a) Applies to Piper Model PA-38-112. 
Serial Nos. 38-78A0001 thru 38-78A0652. 
Within the next 50 hours in service after 
the effective date of this AD inspect and 
alter or replace the engine-mount in accord¬ 
ance with the "Instructions'* Section of Part 
I in Piper Service Bulletin No. 617 dated Oc¬ 
tober 12. 1978. or equivalent. 

(b) Applies to Piper Model PA-38-112, 
Serial Nos. 38-78A0660. thru 38-78A0663. 
38-78A0670, thru 38-78A0678. 

Within the next 50 hours in service, after 
the effective date of this AD, seal the lower 
engine-mount tubes per instruction No. 4 
step i of Part I of Piper Service Bulletin No. 
617. dated October 12. 1978. or equivalent. 

(c) Applies to Piper Model PA-38-112. 

Serial Nos. 38-78A0300. 38-78A0400. 38- 
78A0433, 38-78A0464. 38-78A0511, 38- 

78A0533. 38-78A0536. 38-78A0539. 38- 

78A0542. 38-78A0545. 38-78A0549. 38- 
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78A0554, 38-78A0557. 38 78A0560, 38- 

78A0563, 38-78A0566, 38-78A0569. 38- 

78A0572, 38-78A0575, 38-78A0582. 38- 

78A0583, 38-78A0586. 38-78A0589. 38- 

78A0593, 38-78A0597, 38-78A0600. 38- 

78A0607. 38-78A0608, 38-78A0611. 38- 

78A0615. 38-78A0618, 38-78A0619. 38- 

78A0621, thru 38-78A0624. 38-78A0626. 38- 
78A0627. 38-78A0629, 38-78A0630, thru 38- 
78A0632. 38-78A0636, thru 38-78A0638. 38- 
78A0640. 38-78A0642, 38-78A0644, thru 38- 
78A0649. 38-78A0651, 38-78A0652, 38- 

78A0660, thru 38-78A0663. 38-78A0670, thru 
38-78A0678. 

Within the next 50 hours in service, after 
the effective date of this AD, check the 
compass compensation and demagnetize the 
engine-mount if necessary in accordance 
with the “Instructions'’ Section of Part III 
in Piper Service Bulletin 617 dated October 
12. 1978, or equivalent. 

(d) Equivalent inspections, repairs or al¬ 
terations must be approved by the Chief. 
Engineering and Manufacturing Branch. 
FAA, Eastern Region. 

(e) Upon submission of substantiating 
data through an FAA Maintenance Inspec¬ 
tor, the compliance times specified in this 
AD may be adjusted by the Chief. Engineer¬ 
ing and Manufacturing Branch, FAA. East¬ 
ern Region. Effective Date: This amend¬ 
ment is effective January 16, 1979. 

(Secs. 313(a). 601, and 603, Federal Aviation 
Act of 1958. as amended, 49 U.S.C. 1354(a). 
1421, and 1423; Sec. 6(c), Department of 
Transportation Act. 49 U.S.C. 1655(c); and 
14 CFR 11.89.) 

Issued in Jamaica, New York, on 
January 2, 1979. 

L. J. Cardinali, 
Acting Director, 
Eastern Region. 

IFR Doc. 79-825 Filed 1-10-79; 8:45 am) 


[4910-13-M] 

[Docket No. 7&-CE-21-AD; Amendment 39- 
3371J 

PART 39—AIRWORTHINESS 
DIRECTIVES 

Cessna Models A150M and A152 
Airplanes 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA). DOT. 

ACTION: Correction of Final Rule. 

SUMMARY: This action corrects a 
rule issued on December 7. 1978, and 
appearing in FR Doc. 78-34966 on 
pages 58805 and 58806 in the issue of 
Monday, December 18. 1978 (78-CE- 
21-AD). An airplane serial number was 
incorrectly cited in the Applicability 
Statement of the Airworthiness Direc¬ 
tive (AD) which necessitates this cor¬ 
rection. 

EFFECTIVE DATE: December 22, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

William L. Schroeder, Aerospace En- 
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gineer. Engineering and Manufactur¬ 
ing Branch, FAA, Central Region. 
601 East 12th Street, Kansas City, 
Missouri 64106; Telephone (816) 374- 
3446. 

SUPPLEMENTARY INFORMATION: 
The FAA issued a final rule with an 
effective date of December 22. 1978. In 
the final rule, in the Applicability 
Statement of the AD, the beginning 
serial number for Model A150M air¬ 
planes was incorrectly cited as 
“A1500645”. It should read 
“A 1500654”. Action is taken herein to 
make this correction. Since the change 
is relieving in nature, notice and 
public procedure thereon are not con¬ 
sidered necessary. 

In FR Doc 78-34966 appearing at 
pages 58805 and 58806 in the Federal 
Register of December 18, 1978. line 2 
of the AD Applicability Statement ap¬ 
pearing on page 58806 should be cor¬ 
rected to read “Numbers A1500654 
through A1500734”. 

(Secs. 313(a), 601 and 603 of the Federal 
Aviation Act of 1958. as amended. (49 U.S.C. 
1354(a). 1421 and 1423); Sec. 6(c) Depart¬ 
ment of Transportation Act (49 U.S.C. 
1655(c)): Sec. 11.89 of the Federal Aviation 
Regulations (14 CFR Sec. 11.89)). 

Issued in Kansas City. Missouri on 
January 2, 1979. 

C. R. Melugin, Jr., 
Director, Central Region. 
[FR Doc. 79-970 filed 1-10-79; 8:45 am] 


[4910-13-M] 

[Docket No. 78-GL-9; Arndt. No. 39-3390] 

PART 39—AIRWORTHINESS 
DIRECTIVES 

Enstrom Model F-28C and 280C 
Helicopters 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Final rule. 

SUMMARY: This airworthiness direc¬ 
tive (AD) requires replacement of a 
fitting in the induction system and the 
retorquing and staking of three cap 
screws on the turbocharger on En¬ 
strom Model F-28C and 280C helicop¬ 
ters. The adopted AD is prompted by 
service difficulty reports which could 
result in loss of engine power or com¬ 
plete engine failure. 

DATES: Effective—January 17. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Cornelius Biemond, Engineering and 
Manufacturing Branch, Flight 
Standards Division, AGL-217, Feder¬ 
al Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illi¬ 
nois 60018, telephone (312) 694-4500, 
extension 460. 
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SUPPLEMENTARY INFORMATION: 
There have been reports of cap screws 
on the bearing housing backing out in 
service thus allowing the loss of engine 
lubricating oil, and of a nut installed 
inside the induction air inlet container 
backing off and traveling through the 
turbocharger on Model 280C helicop¬ 
ters. Either of these reported prob¬ 
lems could result in the loss of engine 
power. Since this condition is likely to 
exist or develop on other helicopters 
of the same type design, the proposed 
AD would require the retorquing and 
staking of the screw's which attach the 
bearing housing flange to the turbo¬ 
charger and the replacement of the 
AN815-6D fitting on the induction air 
inlet container with an AN832-6D 
bulkhead fitting installed so that the 
AN924-6D nut is outside the induction 
air inlet container on Enstrom Models 
F-28C and 280C. 

The Amendment 

Accordingly, the Federal Aviation 
Administration hereby amends §39.13 
of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) by adding 
the following new airworthiness direc¬ 
tive: 

Enstrom Helicopters. Applies to Enstrom 
Model F-28C and 280C helicopters certifi¬ 
cated In all categories. Compliance required 
as indicated, unless previously accom¬ 
plished. In order to prevent damage to the 
turbocharger and possible engine power loss 
accomplish the following: 

Within 50 hours time in service after the 
effective date of this AD, accomplish the 
following: 

A. Inspect the Rajay turbocharger. If the 
turbocharger serial number is 70484 or 
greater, proceed with step B. If the turbo¬ 
charger serial number is less than 70484 ac¬ 
complish the following. 

1. Remove the turbocharger from the heli¬ 
copter in accordance with the Enstrom 
Maintenance Manual. 

2. Using a 5/32 Allen wrench, remove the 
six counter-sunk cap screws that secure the 
compressor housing to the bearing housing 
assembly. If necessary, gently tap the com¬ 
pressor housing with a plastic hammer to 
loosen it from the bearing housing assem¬ 
bly. 

3. Torque the three bearing housing 
flange attachment screws on the turbo¬ 
charger to 90 ±10 inch-pounds. “Stake" the 
screws in place in accordance with the 
sketch and notes which follow this AD. 

4. Reinstall the compressor housing by 
placing the turbocharger on the compressor 
housing using a new gasket, Rajay P/N 
TC6-44. Secure with six cap screws and 
tighten evenly and alternately to 90±10 
inch-pounds. 

5. Reinstall the turbocharger in the heli¬ 
copter in accordance with the Enstrom 
Maintenance Manual. 

B. Remove the induction system air inlet 
filter in accordance w’ith the Enstrom Main¬ 
tenance Manual. 

C. Remove the AN815-6D union which at¬ 
taches the fuel nozzle air vent installation 
to the induction system air inlet filter con¬ 
tainer. Save the AN924-6D nut which was 
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holding the union in place, for reinstalla- 
tion. in accordance with step D. 

D. Install an AN832-6D union, in place of 
the AN815-6D union, so that the AN924-6D 
nut Is outside of the filter container. 

E. Attach the fuel nozzle air vent line to 
the AN832-6D union. 

p. Replace the air filter in accordance 
with the Enstrom Maintenance Manual. 

Equivalent methods of compliance may be 
approved by the Chief. Engineering and 
Manufacturing Branch. FAA Great Lakes 
Region. 


(Secs. 313(a). 601. and 603. Federal Aviation 
Act of 1958. as amended (49 U.S.C. 1655(c)); 
and 14 CFR 11.89.) 


This Airworthiness Directive be¬ 
comes effective Jan. 17. 1979. 


The Federal Aviation Administra¬ 
tion has determined that this docu¬ 
ment involves a proposed regulation 
which is not considered to be signifi¬ 
cant under the procedures and criteria 
prescribed by Executive Order 12044 


and as implemented by interim De¬ 
partment of Transportation guidelines 
(43 FR 9582; March 8. 1978). 

Issued in Des Plaines, Illinois on 
January 2, 1979. 

Wayne J. Barlow, 
Acting Director . 
Great Lakes Region. 


SKETCH 
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VIEW LOOKING AT THE TURBOCHARGER 
WITH THE COMPRESSOR HOUSING REMOVED 


DETAIL OF STAKED SCREWS 


(FR Doc. 79-971 Filed 1-10-79: 8:45 am) 


[4910-13-M] 

SUBCHAPTER F—AIR TRAFFIC AND GENERAL 
OPERATING RULES 

[Docket No. 18626: Arndt. No. 11281 

PART 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES 

Miscellaneous Amendments 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA). DOT. 


ACTION: Final Rule. 

SUMMARY: This amendment estab¬ 
lishes. amends, suspends, or revokes 
Standard Instrument Approach Proce¬ 
dures (SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of 
changes occurring in the National Air¬ 
space System, such as the commission¬ 
ing of new navigational facilities, addi¬ 
tion of new obstacles, or changes in air 


traffic requirements. These changes 
are designed to provide safe and effi¬ 
cient use of the navigable airspace and 
to promote safe flight operations 
under instrument flight rules at the 
affected airports. 

DATES: An effective date for each 
SIAP is specified in the amendatory 
provisions. 

ADDRESSES: Availability of matters 
incorporated by reference in the 
amendment is as follows: 
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For Examination—l. FAA Rules 
Docket, FAA Headquarters Building, 
800 Independence Avenue. SW., Wash¬ 
ington. D.C. 20591; 

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or 

3. The Flight Inspection Field Office 
which originated the SIAP. 

For Purchase —Individual SIAP 
copies may be obtained from: 1. FAA 
Public Information Center (APA-430), 
FAA Headquarters Building, 800 Inde¬ 
pendence Avenue, SW., Washington. 
D.C. 20591; or 

2. The FAA Regional Office of the 
region in which the affected airport is 
located. 

By Subscription —Copies of all 
SIAPs, mailed once every 2 weeks, may 
be ordered from Superintendant of 
Documents, U.S. Government Printing 
Office, Washington, D.C. 20402. The 
annual subscription price is $135.00. 

FOR FURTHER INFORMATION 
CONTACT: 

William L. Bersch, Flight Proce¬ 
dures and Airspace Branch (AFS- 
730), Aircraft Programs Division, 
Flight Standards Service, Federal 
Aviation Administration. 800 Inde¬ 
pendence Avenue, SW., Washington, 
D.C. 20591: telephone (202) 426- 
8277. 

SUPPLEMENTARY INFORMATION: 
This amendment to Part 97 of the 
Federal Aviation Regulations (14 CFR 
Part 97) prescribes new, amended, sus¬ 
pended. or revoked Standard Instru¬ 
ment Approach Procedures (SIAPs). 
The complete regulatory description 
of each SIAP is contained in official 
FAA form documents which are incor¬ 
porated by reference in this amend¬ 
ment under 5 U.S.C. § 552(a), 1 CFR 
Part 51. and § 97.20 of the Federal Avi¬ 
ation Regulations (FARs). The appli¬ 
cable FAA Forms are identified as 
FAA Forms 8260-3, 8260-4 and 8260-5. 
Materials incorporated by reference 
are available for examination or pur¬ 
chase as stated above. 

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text 
of the SIAPs but refer to their graphic 
depiction on charts printed by publish¬ 
ers of aeronautical materials. Thus, 
the advantages of incorporation by 
reference are realized and publication 
of the complete description of each 
‘SIAP contained in FAA form docu¬ 
ment is unnecessary. The provisions o! 
this amendment state the affected 
c FR (and FAR) sections, with the 
types and effective dates of the SIAPs. 


This amendment also identifies the 
airport, its location, the procedure 
identification and the amendment 
number. 

This amendment to Part 97 is effec¬ 
tive on the date of publication and 
contains separate SIAPs which have 
compliance dates stated as effective 
dates based on related changes in the 
National Airspace System or the appli¬ 
cation of new or revised criteria. Some 
SIAP amendments may have been pre¬ 
viously issued by the FAA in a Nation¬ 
al Flight Data Center (FDC) Notice to 
Airmen (NOTAM) as an emergency 
action of immediate flight safety relat¬ 
ing directly to published aeronautical 
charts. The circumstances which cre¬ 
ated the need for some SIAP amend¬ 
ments may require making them effec¬ 
tive in less than 30 days. For the re¬ 
maining SIAPs, an effective date at 
least 30 days after publication is pro¬ 
vided. 

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach Proce¬ 
dures (TERPs). In developing these 
SIAPs, the TERPS criteria were ap¬ 
plied to the conditions existing or an¬ 
ticipated at the affected airports. Be¬ 
cause of the close and immediate rela¬ 
tionship between these SIAPs and 
safety in air commerce. I find that 
notice and public procedure before 
adopting these SIAPs is unnecessary, 
impracticable, or contrary to the 
public interest and, where applicable, 
that good cause exists for making 
some SIAPs effective in less than 30 
days. 

Adoption of the Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me. Part 97 of the 
Federal Aviation Regulations (14 CFR 
Part 97) is amended by establishing, 
amending, suspending, or revoking 
Standard Instrument Approach Proce¬ 
dures, effective at 0901 G.m.t. on the 
dates specified, as follows: 

1. By amending §97.23 VOR-VOR/DME 
SIAPs identified as follows: 


• • • Effective February 22, 1979 

Jasper. AL—Walker County. VOR/DME 
Rwy 29. Arndt. 1 

Napa. CA—Napa County. VOR Rwy 6. 
Admt. 8 

Santa Ana. CA-Orange County. VOR Rwy 
1L, Arndt. 1 

Santa Ana. CA-Orange County. VOR Rwy 
19R. Amdt. 18 

Willows. CA—Willows-Glenn County. VOK 
Rwy 34. Amdt. 3 

Willows. CA-Willows-Glenn County. VOR/ 
DME Rwy 34. Amdt. 3 

Ormond Beach. FL— Municipal Airport 
Ormond Beach. VOR Rwy 8, Amdt. 7 
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Vero Beach. FL-Vero Beach Muni, VOR 
Rwy 11. Amdt. 10 

Vero Beach. FL—Vero Beach Muni. VOR/ 
DME Rwy 29. Original 
Dublin. GA—Dublin Municipal. VOR Rwy 
26, Amdt. 2. cancelled 

Dublin. GA-Dublin Municipal. VOR-A, 
Original 

Manito. IL—Waddell. VOR-A. Amdt. 1 
Fort Wayne. IN—Fort Wayne Muni (Baer 
Field). VOR Rwy 4 (TAC). Amdt. 13 
Fort Wayne. IN—Fort Wayne Muni (Baer 
Field). VOR Rwy 9. Amdt. 8 
Fort Wayne. IN—Fort Wayne Muni (Baer 
Field). VOR Rwy 13. Amdt. 9 
Fort Wayne. IN—Fort Wayne Muni (Baer 
Field). VOR Rwy 22 (TAC). Amdt. 5 
Lafayette. IN-Halsmer. VOR/DME-B. 
Amdt. 5 

Clinton. IA-Clinton Muni. VOR Rwy 3. 
Amdt. 6 

Clinton. IA-Clinton Muni. VOR/DME Rwy 
21. Amdt. 1 

Oskaloosa. IA—Oskaloosa Muni. VOR/DME 
Rwy 31. Original 

Dowagiac, MI—Cass County Memorial. 
VOR-A. Amdt. 4 

Muskegon, MI—Muskegon County. VOR-A 
(TAC). Amdt. 14 

Muskegon. MI—Muskegon County. VOR/ 
DME Rwy 5, Amdt. 5 

Grand Rapids, MN—Grand Rapids Itasca 
County. VOR Rwy 34. Amdt. 7 
Marshall. MN—Marshall Municlpal-Ryan 
Field. VOR Rwy 12. Amdt. 3 
Mohall, ND-Mohall Muni. VOR/DME Rwy 
31. Original 

Mohall. ND—Mohall Muni. VOR/DME Rwy 
31, Original, cancelled 

Charleston. SC—Charleston AFB/Muni, 
VOR Rwy 15 (TAC), Amdt. 10 
Logan. UT—Logan-Cache. VOR Rwy 17, 
Original, cancelled 

Logan. UT—Logan-Cache, VOR-A. Amdt. 3 
Logan. UT—Logan-Cache. VOR-C, Original 
Clarksburg, WV-Benedum. VOR Rwy 3. 
Amdt. 10 

Fairmont. WV-Fairmont Muni. VOR/DME 
Rwy 22. Amdt. 2 

Morgantown, WV—Morgantowm Muni- 
Walter L. Bill Hart Field. VOR-A. Amdt. 9 
Morgantown. WV—Morgantown Muni- 
Waiter L Bill Hart Field. VOR/DME Rwy 
18. Amdt. 3 

Burlington. WI— Burlington Municipal. 
VOR Rwy 29. Amdt. 3 

Kenosha. WI—Kenosha Municipal. VOR 
Rwy 14. Amdt. 4 

Lake Geneva, WI—Playboy. VOR Rwy 23, 
Amdt. 4 

Rhinelander. WI—Rhinelander-Oneida 
County. VOR Rwy 5. Amdt. 7 

Rhinelander. WI—Rhinelander-Oneida 
County. VOR Rwy 15. Amdt. 10 

Rhinelander. WI-Rhlnelander-Oneida 
County. VOR/DME Rwy 23. Amdt. 5 
2. By amending §97.25 SDF-LOC-LDA 
SIAPs identified as follow's: 


• * * Effective February 22, 1979 

Santa Ana. CA—Orange County, LOC BC 
Rwy 1L. Amdt. 8 

Santa Ana. CA—Orange County. LOC Rwy 
19R. Amdt. 8 

Fort Wayne. IN-Fort Wayne Muni (Baer 
Field). LOC BC Rwy 13. Amdt. 6 
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Port Wavne. IN—Fort Wayne Muni (Baer 
Field). LOC BC Rwy 22. Arndt. 2 
Muskegon. Ml—Muskegon County. LOC BC 
Rwy 14. Arndt. 3 

3. By amending $ 97.27 NDB/ADF SlAPs 
identified as follows: 

• • • Effective February 22. 1979 

Aniak, AK-Amak. NDB Rwy 28. Amdl. 7 
Aniak. AK-Aniak. NDB/DME Rwy 28. 
Original 

Fort Wayne. IN—Fort Wayne Muni (Baer 
Field). NDB Rwy 31. Arndt. 17 
Clinton. 1A—Clinton Muni. NDB Rwy 3. 
Original 

Clinton. IA—Clinton Muni. NDB Rwy 3. 
Arndt. 3. cancelled 

Clinton. 1A—Clinton Muni, NDB Rwy 14. 
Original 

Clinton, IA—Clinton Muni. NDB Rwy 14. 
Arndt. 3. cancelled 

Covington, KY—Greater Cincinnati. NDB 
Rwy 9R. Amdt. 6 

Covington. KY—Greater Cincinnati. NDB 
Rwy 18. Amdt. 11 

Covington. KY—Greater Cincinnati. NDB 
Rwy 36. Amdt. 25 

Gaylord. MI—Otsego County. NDB Rwy 9. 
Original 

Muskegon. MI—Muskegon County. NDB 
Rwy 32. Amdt. 5 

Troy. MI—Oakland-Troy. NDB-A. Amdt. 2 
Grand Rapids. MN—Grand Rapids Itasca 
County. NDB Rwy 34. Amdt. 3 
Fair bury, NE—Fairbury Muni. NDB Rwy 
17. Original 

Fairbury. NE—Fairbury Muni NDB-A. 
Original 

Cadiz. OH—Harrison County. NDB Rwy 13. 
Amdt. 1 

Marysville. OH—Union County. NDB Rwy 
27. Amdt. 2 

Greenville. SC—Greenville-Downtown, NDB 
Rwy 36. Amdt. 17 

Logan. UT—Logan-Cache. NDB-B. Amdt. 2 
Omak. WA—Omak. NDB-A. Amdt. 1 
Clarksburg. WV—Bonedum. NDB Rwy 21. 
Amdt. 5 

Fairmont. WV— Fairmont Muni NDB-A 
Amdt. 4 

Morgantown. WV—Morgantown Muni- 
Walter L. Bill Hart Field. NDB Rwy 18. 
Amdt. 13 

Kenosha, WI—Kenosha Municipal. NDB 
Rwy 14. Amdt. 7 

4. By amending §97.29 ILS-MLS SIAPs 
identified as follows: 

• • • Effective February 22, 1979 

Aniak. AK-Aniak, ILS/DME Rwy 10. 
Amdt. 2 

Santa Ana. CA—Orange County. ILS Rwy 
19R, Amdt. 7 

Orlando. FL—Orlando International. ILS 
Rwy 36L. Amdt. 6 

Orlando. FL—Orlando International. ILS 
Ruy 36R. Amdt. 2 

Fort Wayne. IN—Fort Wayne Muni (Baer 
Field). ILS Rwy 4. Amdt. 4 
Fort Wayne. IN—Fort Wayne Muni (Baer 
Field). ILS Rwy 31. Amdt. 20 
Covington, KY—Greater Cincinnati. ILS 
Rwy 9R. Amdt. 7 

Covington. KY—Greater Cincinnati, ILS 
Rwy 18. Amdt. 11 

Covington, KY—Greater Cincinnati. ILS 
Ruvy 27L. Amdt. 5 

Covington. KY—Greater Cincinnati. ILS 
Rwy 36. Amdt. 27 

Muskegon. MI—Muskegon County. ILS Rwy 
32. Amdt. 10 


Grand Rapids. MN—Grand Rapids Itasca 
County. MLS Rwy 34 (Interim). Amdt. 3 
Greenville. SC—Greenville Downtown, ILS 
Rwy 36. Amdt. 22 

Clarksburg. WV—Benedum. ILS Rwy 21. 
Amdt. 6 

Morgantown. WV—Morgantown Muni- 
Walter L Bill Hart Field. ILS Rwy 18. 
Amdt. 6 

5. By amending §97.31 RADAR SIAPs 
identified as follows: 

• • • Effective February 22. 1979 

Ormond Beach, FL—Municipal Airport 
Ormond Beach, RADAR-1. Amdt. 1 
Fort Wayne. IN—Fort Wayne Muni (Baer 
Field). RADAR-1, Amdt. 13 
Covington. KY—Greater Cincinnati. 
RADAR-1. Amdt. 17 

Muskegon. Ml—Muskegon County, 
RADAR-1. Amdt. 4 

Greenville. 8C—Greenville-Downtowm, 
RADAR-1. Amdt. 11 

6. By amending § 97.33 RNAV SIAPs iden¬ 
tified as follows: 

• • * Effective February 22, 1979 

Clinton. LA-CUnton Muni, RNAV Rwy 21. 
Amdt. 3 

Dowagiac, MI—Cass County Memorial. 
RNAV Rwy 9. Amdt. 1 

Muskegon. MI—Muskegon County. RNAV 
Rwy 14, Amdt. 4 

[Secs. 307. 313(a). 601, and 1110. Federal 
Aviation Act of 1958 (49 UJ5.C. §§1348. 
1354(a). 1421. and 1510): Sec. 6(c). Depart¬ 
ment of Transportation Act (49 UKC. 
§1655(0): and 14 CFR 11.49(b)(3).) 

Note— The FAA has determined that this 
document involves a regulation which is not 
significant under the procedures and crite¬ 
ria prescribed by Executive Order 12044 and 
implemented by interim Department of 
Transportation guidelines (43 FR 9582: 
March 8. 1978). 

Issued in Washington. D.C. on Janu¬ 
ary 5.1979. 

Note.—T he incorporation by reference tn 
the preceding document was approved by 
the Director of the Federal Register on May 
12. 1969. 

James M. Vines, 

Chief ; 

Aircraft Programs Division. 

tFR Doc. 79-972 Filed 1-10-79; 8:45 am) 
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Title 18—Conservation of Power and 
Water Resources 

CHAPTER I—FEDERAL ENERGY REGU¬ 
LATORY COMMISSION, DEPART¬ 
MENT OF ENERGY 


(Docket No. RM78-10) 

PART 1—RULE OF PRACTICE AND 
PROCEDURE 

Order Denying Rehearing 

January 3. 1979. 

AGENCY: Federal Energy Regulatory 
Commission. DOE. 

ACTION: Final order. 

SUMMARY: This order denies an ap¬ 
plication for rehearing of Order No. 14 
which was issued November 3. 1978, 
(43 FR 52219, November 9. 1978) and 
established procedures for the review 
of remedial orders issued by the Secre¬ 
tary of Energy. Upon review, the Com¬ 
mission finds that the application for 
rehearing presents no new facts or 
principles of law which were not con¬ 
sidered in Order No. 14, or which 
would warrant any change in the 
order. 

EFFECTIVE DATE: January 3, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Alexander M. Peters, Office of the 
General Counsel. Federal Energy 
Regulatory Commission. 825 North 
Capitol Street, NE.. Washington, 
D.C. 20426, 202-275-4227. 

Order No. 14 was issued by the Com¬ 
mission on November 3. 1978. and es¬ 
tablished procedures for Commission 
review of remedial orders issued by 
the Secretary of Energy. A public 
hearing was held on May 25. 1978. In 
addition, thirty-three written com¬ 
ments were received and considered 
prior to the issuance of the final regu¬ 
lations. 

On December 4. 1978, Taunton Mu¬ 
nicipal Lighting Plant, Taunton, Mas¬ 
sachusetts (“Taunton”) and the Cities 
of Alachua. Bartow, Bushnell, Chatta¬ 
hoochee, Fort Meade, Lake Helen, 
Liesburg, Mount Dora, Newberry. 
Ocala, Quincy, and Williston, Florida 
(“Florida Cities’*) applied for a rehear¬ 
ing of Order No. 14 pursuant to § 1.34 
of the Commission’s rules of practice 
and procedure, 18 CFR 1.34. The peti¬ 
tion for rehearing is denied. 

Taunton and Florida cities state that 
there are six aspects of the regulations 
that should be reconsidered: 

(a) The application for rehearing 
asks that the time frame for filing re¬ 
quests for permission to intervene and 
the detail required in the request be 
modified. Taunton and Florida Cities 
claim that the party requesting inter¬ 
vention must set forth its position in 
detail, request permission to raise new 
facts or issues, and request discovery 
“before the Secretary even files the 
contested order or the record of prior 
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proceedings, and long before the Sec¬ 
retary or the contesting petitioner 
have revealed their positions on the 
contested order." Section 1.38(f)(3)(iv) 
provides that the deadline for filing a 
request to intervene is the same as the 
deadline for the Secretary to file a 
copy of the certified record with the 
Commission (§ 1.38(f)(l)(i)). However, 
because of the prior proceedings, any 
potential intervenor is on notice of the 
proceedings and has knowledge of the 
facts. 1 Section 1.38(d)(1) provides that 
a copy of the contested order be 
served on other participants in the 
prior proceedings including persons 
denied intervention in those proceed¬ 
ings. While the Commission recognizes 
that it may be burdensome for an in¬ 
tervenor to submit his entire case in 
the petition to intervene, it has deter¬ 
mined that, in view of the nature of 
the proceeding, this burden is justi¬ 
fied. The purpose of the proceeding is 
to expeditiously provide the recipient 
of a remedial order with administra¬ 
tive review of the sufficiency of the 
order by a body not involved in the is¬ 
suance of the order. S. Rep. No. 95- 
367. 95th Congress, 1st Sess. 85 (1977). 
Congress intended that the time and 
financial burden on the recipient of 
the order occasioned by the review be 
minimized. Accordingly, section 503(d) 
of the DOE Act provides that the Sec¬ 
retary may impose reasonable time 
limits on Commission review. While 
not statutorily required, the Commis¬ 
sion has provided in § 1.38 opportunity 
for intervention by persons who will 
be directly affected by Commission 
action in the proceeding and whose in¬ 
terest is not adequately represented by 
existing parties. However, in an effort 
to balance the competing interests of 
providing an expedious review mini¬ 
mizing the burden on the recipient of 
the order and of providing qualified 
persons the opportunity to intervene, 
the Commission determined that in- 
tervenors shall be required to state 
their case in full sufficiently early in 
the proceeding so as to not unduly 
delay the proceeding. In addition, the 
presiding officer may authorize a late 
filing in extraordinary circumstances 
and for good cause shown 
<§ 1.38(f)(3)(iv)). Accordingly, the regu¬ 
lations are sufficiently flexible so that 
a presiding officer could insure a full 
disclosure of the facts and yet provide 
a balance between permitting persons 
an opportunity to intervene and bur¬ 
dening the proceeding with the delay 
and complexity caused by the inter¬ 
vention. 


'10 CFR 205.199B(b) provides that a copy 
of any final remedial order be served on. 
among others, ‘ any person readily Identifi¬ 
able by the ERA as one who is aggrieved by 
the order." 

In addition, a remedial order must "in¬ 
clude a statement which sets forth the rele¬ 
vant facts and legal basis supporting the de¬ 
termination." 10 CFR 205.199B(a). 
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(b) Second, Taunton and Florida 
Cities ask that § 1.38(g) of the regula¬ 
tions be modified to broaden the cir¬ 
cumstances under which an intervenor 
may raise new facts and issues. They 
contend that intervenors who support 
the remedial order may be precluded 
from raising relevant new facts or 
issues because the contesting petition¬ 
er did not choose to raise such issues 
in the prior proceedings. However, 
what they are in actuality requesting 
is that intervenors be given broader 
latitude in raising new facts or issues 
than either the petitioner or the Sec¬ 
retary; that is. that these intervenors 
may be permitted to raise any new 
facts or issues which are necessary for 
a full and true disclosure of the facts, 
without regard as to whether these 
could have been raised before the Sec¬ 
retary. As the Commission stated in 
the Preamble to Order No. 14, "in the 
interest of administrative efficiency, 
the parties should be required to pres¬ 
ent their case fully before the Secre¬ 
tary and • • * the Commission pro¬ 
ceedings should be directed toward 
correcting inequities in the prior pro¬ 
ceedings.” Accordingly, the Commis¬ 
sion does not agree that § 1.38(g), 
which permits intervenors to raise new 
facts and issues under essentially the 
same criteria as the petitioner, and 
under more liberal criteria than the 
Secretary, should be modified. 

(c) Taunton and Florida Cities also 
request that § 1.38(h) be modified to 
provide for requests for permission to 
conduct discovery by any party of new 
facts or issues raised by any party. 
Taunton and Florida Cities requested 
such a provision in their comments on 
the proposed regulations filed June 5, 
1978. The Commission considered the 
request and determined that interve¬ 
nors would be adequately protected by 
allowing the Secretary to request dis¬ 
covery for new facts and issues raised 
by the petitioner (§ 1.38(g)(2)). 

(d) Section 1.38(m)(3) provides that 
after the presiding officer issues a pro¬ 
posed order, participants may submit 
comments on the proposed order and 
on rulings of the presiding officer di¬ 
rectly to the Commission. The applica¬ 
tion for rehearing requests that 
§ 1.38(m)(3) be modified to permit re¬ 
plies to those comments to be also sub¬ 
mitted directly to the Commission. 
The Commission considered and re¬ 
jected this same request in Taunton 
and Florida Cities’ comments on the 
propsed regulations. The Commission 
believes that the comments provided 
for in the regulations give am|ble op¬ 
portunity for participants to commu¬ 
nicate their views to the Commission 
and that the time and burden required 
by permitting replies is unwarranted. 

(e) The application for rehearing 
states that § 1.38(f) should be changed 
to allow the introduction of new facts 
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or issues at later stages of the proceed¬ 
ings and to delete the waiver provi¬ 
sions. The Commission, in its rulemak¬ 
ing proceedings, considered provisions 
allowing new facts or issues to be 
raised "under appropriate circum¬ 
stances.” (Comments to Proposed 
Rulemaking filed by Taunton and 
Florida Cities on June 5, 1978.) 

However, in view of the fact that 
new facts and issues are not permitted 
to be raised before the Commission 
except under certain narrow circum¬ 
stances, and in view of the Congres¬ 
sional intent that the proceedings 
before the Commission be expeditious, 
the Commission feels that it is appro¬ 
priate to assure that participants be 
required to raise new facts and issues 
sufficiently early in the proceeding so 
that the presiding officer may deter¬ 
mine which procedures w'ill be utilized 
during the proceeding. 

(f) Finally, Taunton and Florida 
Cities requests that §§ 1.38(c)(4)-<7) be 
modified to provide that, in addition 
to using confidential information in 
the context of the proceedings, partici¬ 
pants may use confidential informa¬ 
tion in the course of judicial review of 
that proceeding. The Commission be¬ 
lieves that this modification is beyond 
its scope of authority and that its ju¬ 
risdiction is limited in this regard to 
proceedings before it. The use of confi¬ 
dential information in litigation is a 
question for the courts to decide. 

Upon review, the Commission finds 
that the application for rehearing pre¬ 
sents no new facts or principles of law 
which were not considered in Order 
No. 14, or which would warrant any 
change in the order of November 3, 
1978. Taunton’s and Florida Cities’ ap¬ 
plication for rehearing shall accord¬ 
ingly be denied. 

The Commission orders. Taunton’s 
and Florida Cities’ application for re¬ 
hearing is denied. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc. 79-1043 Filed 1-10-79; 8:45 am) 


[6450-01-M] 

SUBCHAPTER I—OTHER REGULATIONS UNDER 
THE NATURAL GAS POLICY ACT OP 1978 

[Docket No. RM79-12) 

PART 286—ADMINISTRATIVE 
PROCEDURES 

Administrative Procedure—Final Reg¬ 
ulation Providing for Rehearing of 
Orders and Rules Issued Under the 
NGPA 

AGENCY: Federal Energy Regulatory 
Commission. 
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ACTION: Final rule. 

SUMMARY: This regulation provides 
for rehearing, at the Commission, of 
rules and orders issued under the Nat¬ 
ural Gas Policy Act. Those persons ag¬ 
grieved by an agency action subject to 
rehearing under this rule will be re¬ 
quired to seek administrative review 
prior to judicial review. 

EFFECTIVE DATE: January 3, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Mary Jane Reynolds. Office of the 

General Counsel. Federal Energy 

Regulatory Commission. 825 North 

Capitol Street. N.E.. Washington. 

D.C. 20426 202-275-4282. 

SUPPLEMENTARY INFORMATION: 
The Natural Gas Policy Act of 1978, 
Pub. L. 95-612. enacted November 9. 
1978, provides a new legislative frame¬ 
work for the regulation of the natural 
gas industry. 

On November 29, 1978. the Commis¬ 
sion adopted interim regulations in 
Docket No. RM79-3, subject to further 
comment and consideration, to imple¬ 
ment those aspects of the new statute 
requiring immediate treatment—par¬ 
ticularly the pricing provisions in Title 
I which, under section 101(bX4) of 
NGPA, became effective on December 
1. 1978. 43 FR 56448 (December 1. 
1978). As stated in the preamble to 
these regulations: 

The Commission Is directed to administer 
essentially all of the NGPA and is author¬ 
ized to perform any and all acts and to pre¬ 
scribe and issue such rules and orders as it 
finds necessary or appropriate to carry out 
Us functions under the NGPA. 

(43 FR 56451 > See NGPA. section 501. 

The purpose of this regulation is to 
establish a procedure for rehearing of 
Commission actions subject to the re¬ 
hearing requirements in section 506 of 
NGPA. For the reasons set forth 
below, we have concluded that those 
requirements apply to rules and orders 
subject to review under sections 506 
(a) and (b). 

Section 506(a) establishes detailed 
procedures for judicial review in the 
courts of appeals of any order as de¬ 
fined in 5 U.S.C. 551(6), subject to cer¬ 
tain exceptions. Among other things, 
it specifies time limits, makes the seek¬ 
ing of rehearing a jurisdictional pre¬ 
requisite to review, and specifies pro¬ 
cedures for review of the record by the 
court. Subsection (b) of section 506 is 
far less informative. It provides: 

Except as provided in subsections (a) and 
(cl. judicial review of any rule or order, 
within the meaning of section 551(4) of title 
5. United States Code, issued under this Act 
may be obtained in the United Slates Court 
of Appeals for any appropriate circuit pur¬ 
suant to the provisions of chapter 7 of title 
5. United States Code, except that the 
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second sentence of section 705 thereof shall 
not apply. 

Under this language, there is a ques¬ 
tion whether the procedures and re¬ 
hearing requirements in section 506(a) 
also apply to the review of rules under 
section 506(b). 

Section 506(a) of NGPA is similar to 
the judicial review* provisions in sec¬ 
tion 19(b) of the Natural Gas Act, 15 
U.S.C. 717r(b). It has been held that 
rules promulgated by the Commission 
under the Natural Gas Act, at least 
where a record has been developed, 
are reviewable on petition to the 
courts of appeals under section 19(b). 
City of Chicago, Illinois v. FPC, 458 F. 
2d 731 (D.C. Cir. 1971), certiorari 
denied. 405 U.S. 1074 (1972). All of the 
procedures applicable to judicial 
review of orders in section 19(b) of the 
Natural Gas Act have thus been ap¬ 
plied to judicial review of record-based 
regulations under the Natural Gas 
Act. including the specified time limits 
for seeking judicial review require¬ 
ments for rehearing before the Com¬ 
mission. and provisions for stay.’ City 
of Chicago did not directly address the 
reviewability of Commission regula¬ 
tions where no evidentiary record had 
been compiled, because the rules in 
that case were based upon an eviden¬ 
tiary record. 458 F. 2d at 740-741. 
Thus, under the NGA, it is at least ar¬ 
guable that rules not based upon such 
a record are outside the scope of sec¬ 
tion 19(b) and therefore may be re¬ 
viewed only in the district courts. Id. 
at 740. Cf. United Gas Pipe Line Co., v. 
FPC, 181 F. 2d 796. certiorari denied, 
340 U.S. 827. Whatever merit this ar¬ 
gument might have for purposes of 
the NGA, subsection (b) of section 506 
of NGPA clearly forecloses it for pur¬ 
poses of the NGPA. Congress specified 
in section 506(b) that judicial review 
of regulations shall be available in the 
courts of appeals in accordance with 
the provisions for judicial review speci¬ 
fied in the Administrative Procedure 
Act. 5 U.S.C. 701-706. But these provi¬ 
sions do not prescribe detailed proce¬ 
dures. Section 703 of that act states 
only that “the form of proceeding for 
judicial review is the special statutory 
review proceeding relevant to the sub¬ 
ject matter in a court specified by stat¬ 
ute or, in the absence or inadequacy 
thereof, any applicable form of legal 
action. Including actions for declara¬ 
tory Judgments or writs of prohibitory 
or mandatory injunction or habeas 
corpus, in a court of competent juris¬ 
diction,^ Except to the extent that 
prior, adequate, and exclusive oppor¬ 
tunities for judicial review are pro¬ 
vided by law. agency action Is subject 
to judicial review in civil or criminal 
proceedings for judicial enforcement.*’ 
Whether rehearing is required or not 
under Section 506(b) is thus not ex¬ 
pressly answered by the APA. We, 


therefore, turn back to the language 
and structure of section 506 to deter¬ 
mine whether it provides “the special 
statutory review proceeding” or a 
guide to “the applicable form of legal 
action." 

Subsection (a) of section 506 pro¬ 
vides for review of “orders," i.e., final 
agency dispositions other than rule- 
making but including licensing (5 
U.S.C. 551(6)), but excludes orders for 
civil enforcement under section 
504(b) ‘ and orders under the emergen¬ 
cy authority provisions in sections 302 
and 303 of NGPA. Subsection (c) of 
section 506 provides for judicial review 
of actions under the emergency au¬ 
thority in the Temporary Emergency 
Court of Appeals in accordance with 
the procedure set forth therein. Civil 
penalty orders are subject to review de 
novo in enforcement proceedings initi¬ 
ated by the Commission in the district 
courts under section 504(b)(6)(F). Sub¬ 
section (b) of section 506, relating to 
rules, however, states that review lies 
in courts of appeals "except as pro¬ 
vided In subsections (a) and (c)." The 
joint explanatory statement of the 
Committee on Conference contained 
in the Conference Report on the 
NGPA (H.R. Rep. No. 95-72, October 
10, 1978) states at page 122 that "[t]he 
conference agreement provides judi¬ 
cial review based upon the Natural 
Gas Act • * It would appear, there¬ 
fore, that the limiting phrase “except 
as provided in subsections (a) and (c)," 
refers only to the categories of orders 
excluded from subsection (a) (ie., 
orders assessing civil penalties, or any 
order under sections 302 or 303, relat¬ 
ing to emergency authority); and to 
the matters within the exclusive juris¬ 
diction of TECA under subsection (c), 
te. “civil cases and controversies under 
section 301, 302 or 303, including any 
order issued, or other action taken, 
under such section." For the foregoing 
reasons, the Commission has deter¬ 
mined to give effect to the expressed 
intention of the Statement of Manag¬ 
ers that generally the judicial review 
procedures under the NGPA should 
follow those under the Natural Gas 
Act. Thus, insofar as rehearing is con¬ 
cerned the review procedures for rules 
under section 502(b) will be the same 
as for rules issued under the Natural 
Gas Act and follow those expressly 
provided for under section 502(a). 
However, the Commission recognizes 


‘The exclusion refers to “an order assess¬ 
ing a civil penalty under Section 504(b)<4).“ 
That clause provides for injunctive relief to 
be issued by a court In any action by the 
Commission to enforce NGPA, or rules and 
orders thereunder. Commission orders as¬ 
sessing civil penalties are authorized by Sec¬ 
tion 504(b)(6). The words of the statute in¬ 
dicate that the reference to subsection 
(b)(4) was a technical error, and that Con¬ 
gress intended to exclude civil penalty 
orders under section 504(b)(6). 
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that there is a key difference in the 
judicial authority to grant stays pend¬ 
ing judicial review of rules issued 
under the NGPA and the Natural Gas 

Act. 

Section 506(a) expressly requires 
that any party aggrieved by an order 
must seek rehearing within 30 days 
after the issuance of the order, and 
that the Commission must act on the 
application within 30 days, or it will 
otherwise be deemed denied by oper¬ 
ation of law. Under this provision 
*‘[nlo person may bring an action 
under this section to obtain judicial 
review of any order of the Commission 
unless*’ he has exhausted the rehear¬ 
ing remedy. Rehearing is thus a juris¬ 
dictional prerequisite. Accordingly, by 
this order, the Commission is adopting 
a procedure whereby any person ag¬ 
grieved by any rule or order of the 
Commission subject to review under 
sections 506(a) or (b) may request re¬ 
hearing by the Commission. 

A person aggrieved by an order or 
rule issued under the NGPA and sub¬ 
ject to judicial review under section 
506(a) and (b) may file an application 
for rehearing within 30 days after the 
order or rule being challenged is 
issued by the Commission. However, 
the Commission recognizes that part 
or all of the 30-day period for request¬ 
ing rehearing has expired with respect 
to certain rules and orders issued 
under the NGPA. Accordingly, the 
Commission is providing 30 days from 
issuance of this rule implementing re¬ 
hearing procedures, that is until Feb¬ 
ruary 2, 1979, to request rehearing of 
rules and orders issued on or before 
January 3, 1979. A person will not be 
considered to have exhausted adminis¬ 
trative remedies until an application 
for rehearing has been filed, and it has 
been disposed of under this section. 
After a person’s administrative reme¬ 
dies have been exhausted, that person 
may seek judicial review as prescribed 
in section 506 of the NGPA. 

The content and filing requirements 
for applications for rehearing are de¬ 
tailed in the regulation. Applicant 
must set out with particularity the 
provision of the order or section or 
sections of the rule for which rehear¬ 
ing is sought, the grounds for rehear¬ 
ing and the facts and legal arguments 
in support of its position. 

The Commission may grant rehear¬ 
ing in whole or in part by issuing an 
order which specifies the scope of the 
rehearing. Unless the Commission acts 
upon the application within 30 days 
after it is filed, the application will be 
deemed to be denied. If the Commis¬ 
sion grants rehearing in part, any part 
of the application outside the scope of 
the order granting rehearing shall be 
considered to have been denied. 
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Findings and Conclusion 

For the foregoing reasons, the Com¬ 
mission has determined that the regu¬ 
lation should be effective immediately. 
Inasmuch as the regulation is proce¬ 
dural, the requirement for notice and 
comment do not apply. This final reg¬ 
ulation is effective, without prior 
notice and comment and without pub¬ 
lication 30 days prior to the effective 
date. 

(Administrative Procedure Act. 5 U.S.C. 551 
et seq., Natural Gas Policy Act of 1978, Pub. 
L. 95-621, 92 Stat. 3350. Department of 
Energy Organization Act, Pub. L. 95-91, E. 
O. 12009. 42 P. R. 46267.) 

In consideration of the foregoing. 
Chapter I of Title 18, Code of Federal 
Regulations, is amended as set forth 
below. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

Subchapter I of Chapter I of Title 
18, is amended at the end of Part 286 
by adding a new §286.102 to read as 
follows: 

§ 286.102 Application for rehearing. 

(a) General rule. Any person ag¬ 
grieved by any order or regulation or 
any amendment to a regulation issued 
under the NGPA and subject to judi¬ 
cial review under section 506(a) or (b) 
thereof shall file a petition for rehear¬ 
ing within 30 days after the order or 
regulation is issued by the Commission 
or February 3. 1979, whichever is later. 
There has not been an exhaustion of 
administrative remedies until a peti¬ 
tion for rehearing has been filed under 
this section and the proceeding is com¬ 
plete by the denial of the request, or if 
rehearing is granted, an order affirm¬ 
ing, modifying or revoking the chal¬ 
lenged order or regulation is issued. 

(b) Specifications of error. The ap¬ 
plication for rehearing shall state 
clearly and concisely with respect to 
the challenged order or regulation: 

(1) The provision of the order or the 
regulation, by section, and where ap¬ 
propriate, by paragraph; 

(2) Applicant’s interest in the partic¬ 
ular provision; and 

(3) The facts and legal analysis upon 
which the request for rehearing is 
based. 

(c) Procedural requirements. Except 
as otherwise provided in this section, 
the procedures for rehearing in Part 1, 
Subchapter A. Chapter I shall apply. 

(d) Commission action upon the ap¬ 
plication. 

(1) The Commission may grant the 
request for rehearing, in whole or in 
part, by issuing an order specifying 
the scope of rehearing. If. and to the 
extent that rehearing is granted, the 
Commission may request Staff, appli¬ 
cant or any other party to file briefs. 
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In every case where rehearing is grant¬ 
ed, the Commission will issue an order 
affirming, modifying or revoking the 
challenged order or regulation. 

(2) The Commission may modify the 
original order or regulation without 
further hearing. 

(3) Unless the Commission acts upon 
the application within 30 days after it 
is filed, such application shall be con¬ 
sidered to have been denied. If the 
Commission grants rehearing in part, 
any part of the application outside the 
scope of the order granting rehearing 
shall be considered to have been 
denied. 

IFR Doc. 79-979 Filed 1-10-79: 8:45 am) 


[4210-01-M] 

Title 24—Housing and Urban 
Development 

CHAPTER II—OFFICE OF ASSISTANT 
SECRETARY FOR HOUSING—FED- 
ERAL HOUSING COMMISSIONER, 
DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

SUBCHAPTER A—GENERAL 

[Docket No. D-79-5391 

PART 200—INTRODUCTION 

Subpart D—Delegations to Particular 
Positions 

Multifamily Participation Review 
Committee 

AGENCY: Department of Housing 
and Urban Development. 

ACTION: Notice of Delegation of Au¬ 
thority. 

SUMMARY: The Assistant Secretary 
for Housing-Federal Housing Commis¬ 
sioner is revising the Delegations of 
Authority to the Multifamily Partici¬ 
pation Review Committee in order to 
reflect the changed composition of the 
committee, resulting from a reorgani- 
zational alignment. 

EFFECTIVE DATE: November 13, 
1978. 

SUPPLEMENTARY INFORMATION: 
This document brings current the del¬ 
egations to the Multifamily Participa¬ 
tion Review Committee under § 200.93 
published at 36 FR 24483, December 
22. 1971. Since the amendment in¬ 
volves only internal matters of agency 
management, it does not require com¬ 
ment or public procedure. Therefore 
§ 200.93 is revised to read as follows: 

§ 200.93 Multifamily Participation Review 
Committee. 

(a) Members. The Multifamily Par¬ 
ticipation Review Committee is com- 
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posed of the following members or 
their designees: Director, Office of 
Management; Director, Participation 
and Compliance Division. Office of 
Management; Director. Office of Mort¬ 
gagee Activities; Director. Office of 
Housing Operations and Field Moni¬ 
toring; Director, Office of Multifamily 
Housing Development; Director, 
Office of State Agency and Bond Fi¬ 
nanced Programs; Director. Office of 
Multifamily Housing Management and 
Occupancy; Director, Office of Multi¬ 
family Financing and Preservation; Di¬ 
rector, Office of Existing and Moder¬ 
ate Rehabilitation Housing; Director. 
Office of Public Housing; and such 
other members as the Assistant Secre¬ 
tary for Housing-Federal Housing 
Commissioner shall designate. The 
General Counsel or his designee serves 
as a non-voting member of the Board. 
The Director. Office of Management, 
shall serve as Chairman and shall vote 
only in cases of ties. The Committee 
shall have an Executive Secretary ap¬ 
pointed by the Chairman, who will 
attend all meetings in a noh-voting ca¬ 
pacity, present to the Committee each 
case under consideration, arrange for 
and keep Committee minutes, issue 
notices, keep attendance, and execute 
any responsibilities that the Chairman 
may assign. The Director. Participa¬ 
tion and Compliance Division, shall be 
empowered to sign all notices, letters 
and directives on behalf of the Com¬ 
mittee. 

(b) Functions. The Multifamily Par¬ 
ticipation Review Committee will act 
for the Assistant Secretary for Hous¬ 
ing-Federal Housing Commissioner in 
determining the acceptability of par¬ 
ticipants in multifamily proposals, 
taking into consideration all past 
HUD-FHA experience with the princi¬ 
pals. 

Effective date. This amendment is 
effective November 13. 1978. Issued at 
Washington. D.C., December 11, 1978. 

Lawrence B. Simons. 

Assistant Secretary for Hous¬ 
ing-Federal Housing Commis¬ 
sioner. 

IFR Doc. 79-1004 Piled 1-10-79; 8:45 am] 
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lDocket No. D-79-540] 

PART 200—INTRODUCTION 

Subpart D—Delegations to Particular 
Positions 

Loan Assistance Committee 

AGENCY: Department of Housing 
and Urban Development. 

ACTION: Notice of Delegation of Au¬ 
thority. 


RULES AND REGULATIONS 

SUMMARY: The Assistant Secretary 
for Housing—Federal Housing Com¬ 
missioner is revising the Delegations 
of Authority to the Loan Assistance 
Committee in order to reflect the 
changed composition of the commit¬ 
tee, resulting from a reorganizational 
alignment. 

EFFECTIVE DATE: November 13. 
1978. 

SUPPLEMENTARY INFORMATION: 
This document brings current the del¬ 
egations to the Loan Assistance Com¬ 
mittee under § 200.94 published at 36 
FR 24483. December 22. 1971. Since 
the amendment involves only internal 
matters of agency management, it 
does not require comment or public 
procedure. 

Accordingly. Part 200 is amended by 
revising § 200.94 to read as follows: 

§ 200.94 Loan Assistance Committee. 

(a) Members. The Loan Assistance 
Committee is composed of the follow¬ 
ing members, or their designees: the 
Director, Office of Multifamily Hous¬ 
ing Development. Chairman; the Di¬ 
rector. Office of Policy and Program 
Development; the Director, Office of 
Management; and (by agreement with 
the Assistant Secretary for Adminis¬ 
tration) the Director, Office of Financ¬ 
ing and Accounting. 

(b) Functions. The functions of the 
Loan Assistance Committee are the 
review and approval or disapproval of 
requests for cancellation or waiver of 
repayment, in whole or in part, of 
loans made under Section 106 of the 
Housing and Urban Development Act 
of 1968 and Section 207 of the Appala¬ 
chian Regional Development Act of 
1965, as amended. 

(Secretary's delegation of authority to rede¬ 
legate published at 41 FR 24755. June 18. 
1976) 

Issued at Washington. D.C.. Decem¬ 
ber 11. 1978. 

Lawrence B. Simons, 
Assistant Secretary for Hous¬ 
ing-Federal Housing Commis¬ 
sioner. 

[FR Doc. 79-1003 Filed 1-10-79; 8:45 am) 


[3150-01-M] 

Title 32—National Defense 
CHAPTER XXI—NATIONAL SECURITY 
COUNCIL 


PART 2103—REGULATIONS TO IM¬ 
PLEMENT E.O. 12065— INCLUDING 
PROCEDURES FOR PUBLIC ACCESS 
TO DOCUMENTS THAT MAY BE DE¬ 
CLASSIFIED 

NSC Staff Information Security 
Program 

AGENCY: National Security Council 
Staff. 

ACTION: Final rule. 

SUMMARY: This National Security 
Council Staff regulation is issued to 
govern the NSC Information Security 
Program. It is issued under the au¬ 
thority of. and pursuant to. Executive 
Order 12065 and Information Security 
Oversight Office Directive No. 1. It is 
intended that this regulation will 
assist the NSC Staff in classifying na¬ 
tional security information and will 
assist the public in obtaining informa¬ 
tion that may be declassified. 

EFFECTIVE DATE: December l. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Christine Dodson, Staff Secretary 
National Security Council, Washing¬ 
ton. D.C. 20506 (202-395-3440). 

SUPPLEMENTARY INFORMATION: 
This National Security Council Staff 
Regulation governing the NSC Infor¬ 
mation Security Program Is issued 
under the authority of and pursuant 
to Executive Order 12065 and Direc¬ 
tive No. 1 of the Information Security 
Oversight Office. The Regulation 
shall become effective on December 1. 
1978 and shall be published in the 
Federal Register. 

Christine Dodson, 
Staff Secretary. 

32 CFR Chapter XXI is amended by 
adding a new Part 2103 reading as fol¬ 
lows: 

PART 2103—REGULATIONS TO IM¬ 
PLEMENT E.O. 12065—INCLUDING 
PROCEDURES FOR PUBLIC ACCESS 
TO DOCUMENTS THAT MAY BE DE- 
CLASSFIED 


Subpart A—Introduction 

Sec. 

2103.1 References. 

2103.2 Purpose. 

2103.3 Applicability. 

Subport B —Origirvol Gassifteotion 

2103.11 Basic Policy. 

2103.12 Level of Original Classification. 

2103.13 Duration of Original Classification. 

2103.14 Challenges to Classification. 
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Subpart C—Derivative Classification 
2103.21 Definition and Application. 

Subpart D—Declassification and Downgrading 

2103.31 Declassification Authority. 

2103.32 Mandatory Review for Declassifi¬ 
cation. 

2103.33 Downgrading Authority. 

Subpart E—Safeguarding 

2103.41 Reproduction Controls. 

Subpart F—Implementation and Review 

2103.51 Information Security Oversight 
Committee. 

2103.52 Classification Review Committee. 

Authority: E.O. 12065 and Information 
Security Oversight Office Directive No. 1. 

Subpart A—Introduction 

§ 2103.1 References. 

(a) Executive Order 12065, "National 
Security Information/' dated June 28, 
1978. 

(b) Information Security Oversight 
Office, Directive No. 1, "National Se¬ 
curity Information," dated October 2, 
1978. 

§2103.2 Purpose. 

The purpose of this Regulation is to 
ensure, consistent with the authorities 
listed in §2103.1, that national secu¬ 
rity information processed by the Na¬ 
tional Security Council Staff is pro¬ 
tected from unauthorized disclosure, 
but only to the extent, and for such 
period, as is necessary to safeguard 
the national security. 

§2103.3 Applicability. 

This Regulation governs the Nation¬ 
al Security Council Staff Information 
Security Program. In consonance with 
the authorities listed in §2103.1, it es¬ 
tablishes the policy and procedures for 
the security classification, downgrad¬ 
ing, declassification, and safeguarding 
of information that is owned by, is 
produced for or by, or is under the 
control of the National Security Coun¬ 
cil Staff. 

Subpart B—Original Classification 

§2103.11 Banic Policy. 

It is the policy of the National Secu¬ 
rity Council Staff to make available to 
the public as much information con¬ 
cerning its activities as is possible, con¬ 
sistent with its responsibility to pro¬ 
tect the national security. 

§ 2103.12 Level of Original Classification. 

Unnecessary classification, and clas¬ 
sification at a level higher than is nec¬ 
essary, shall be avoided. If there is rea¬ 
sonable doubt as to which designation 
in section 1-1 of Executive Order 
12065 is appropriate, or whether infor¬ 
mation should be classified at all. the 
less restrictive designation should be 
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used, or the information should not be 
classified. 

§2103.13 Duration of Original Classifica¬ 
tion. 

Original classification may be ex¬ 
tended beyond six years only by offi¬ 
cials with Top Secret classification au¬ 
thority. This extension authority shall 
be used only when these officials de¬ 
termine that the basis for original 
classification will continue throughout 
the entire period that the classifica¬ 
tion will be in effect and only for the 
following reasons: 

(a) The information is "foreign gov¬ 
ernment information" as defined by 
the authorities in § 2301.1; 

(b) The information reveals intelli¬ 
gence sources and methods; 

(c) The information pertains to com¬ 
munication security; 

(d) The information reveals vulner¬ 
ability or capability data, the unau¬ 
thorized disclosure of which can rea¬ 
sonably be expected to render ineffec¬ 
tive a system, installation, or project 
important to the national security; 

(e) The Information concerns plans 
important to the national security, the 
unauthorized disclosure of which rea¬ 
sonably can be expected to nullify the 
effectiveness of the plan; 

<f) The information concerns specif¬ 
ic foreign relations matters, the con¬ 
tinued protection of which is essential 
to the national security; 

(g) Disclosure of the information 
would place a person’s life in immedi¬ 
ate jeopardy; or 

(h) The continued protection of the 
information is specifically required by 
statute. 

Even when the extension authority is exer¬ 
cised. the period of original classification 
shall not be greater than twenty years from 
the date or original classification, except 
that the original classification of foreign 
government information" pursuant to para¬ 
graph (a) of this section may be for a period 
of thirty years. 

§2103.14 Challenges to classification. 

If holders of classified information 
believe that the information is im¬ 
properly or unnecessarily classified, or 
that original classification has been 
extended for too long a period, they 
should discuss the matter with their 
immediate superiors or the classifier 
of the information. If these discus¬ 
sions do not satisfy the concerns of 
the challenger, the matter should be 
brought to the attention of the chair¬ 
person of the NSC Information Secu¬ 
rity Oversight Committee (see 
§2103.51 below). 

Subpart C—Derivative Classification 

§ 2103.21 Definition and application. 

Derivative classification is the act of 
assigning a level of classification to in¬ 
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formation that is determined to be the 
same in substance as information that 
is currently classified. Thus, derivative 
classification may be accomplished by 
any person cleared for access to that 
level of information, regardless of 
whether the person has original classi¬ 
fication authority at that level. 

Subpart D—Declassification and 
Downgrading 

§ 2103.31 Declassification authority. 

The Staff Secretary, Staff Counsel, 
and Director of Freedom of Informa¬ 
tion of the National Security Council 
Staff are authorized to declassify NSC 
documents after consultation with the 
appropriate NSC Staff members. 

§2103.32 Mandatory review for declassifi¬ 
cation. 

(a) Receipt (1) Requests for manda¬ 
tory review for declassification under 
section 3-501 of Executive Order 12065 
must be in writing and should be ad¬ 
dressed to: 

National Security Council. ATTN: Staff 
Secretary (Mandatory Review Request). Old 
Executive Office Building, Washington. 
D.C. 20506. 

(2) The requestor shall be informed 
of the date of receipt of the request. 
This date will be the basis for the time 
limits specified in paragraph (b) of 
this section. 

(3) If the request does not reason¬ 
ably describe the information sought, 
the requestor shall be notified that, 
unless additional information is pro¬ 
vided or the request is made more spe¬ 
cific, no further action will be taken. 

(b) Review. (1) The requestor shall 
be informed of the National Security 
Council Staff determination within 
sixty days of receipt of the initial re¬ 
quest. 

(2) if the determination is to with¬ 
hold some or all of the material re¬ 
quested, the requestor may appeal the 
determination. The requestor shall be 
informed that such an appeal must be 
made in writing within sixty days of 
receipt of the denial and should be ad¬ 
dressed to the chairperson of the Na¬ 
tional Security Council Classification 
Review Committee. 

(3) The requestor shall be Informed 
of the appellate determination within 
thirty days of receipt of the appeal. 

(c) Fees. (1) Fees for the location and 
reproduction of information that is 
the subject of a mandatory review re¬ 
quest shall be assessed according to 
the following schedule: 

a. Search for records. $5.00 per hour 
when the search is conducted by a 
clerical employee; $8.00 per hour when 
the search is conducted by a profes¬ 
sional employee. No fee shall be as¬ 
sessed for searches of less than one 
hour. 
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6. Reproduction of documents. Docu¬ 
ments will be reproduced at a rate of 
$.25 per page for all copying of four 
pages or more. No fee shall be assessed 
for reproducing documents that are 
three pages or less, or for the first 
three pages of longer documents. 

(2) Where it is anticipated that the 
fees chargeable under this section will 
amount to more than $25. and the re¬ 
questor has not indicated in advance a 
willingness to pay fees as high as are 
anticipated, the requestor shall be 
promptly notified of the amount of 
the anticipated fee or such portion 
thereof as can readily be estimated. In 
instances where the estimated fees 
will greatly exceed $25, an advance de¬ 
posit may be required. Dispatch of 
such a notice or request shall suspend 
the running of the period for response 
by the NSC Staff until a reply is re¬ 
ceived from the requestor. 

(3) Remittances shall be in the form 
either of a personal check or bank 
draft drawn on a bank in the United 
States, or a postal money order. Re¬ 
mittances shall be made payable to 
the Treasury of the United States amd 
mailed to the Staff Secretary. Nation¬ 
al Security Council, Washington, D.C. 
20506. 

(5) A receipt for fees paid will be 
given only upon request. Refund of 
fees paid for services actually rendered 
will not be made. 

(6) If a requestor fails to pay within 
thirty days for services rendered, fur¬ 
ther action on any other requests sub¬ 
mitted by that requestor shall be sus¬ 
pended. 

(7) The Staff Secretary, National Se¬ 
curity Council may waive all or part of 
any fee provided for in this section 
when it is deemed to be in either the 
interest of the NSC Staff or of the 
general public. 

§2103.33 Downgrading Authority. 

The Staff Secretary, Staff Counsel, 
and Director of Freedom of Informa¬ 
tion of the National Security Council 
Staff are authorized to downgrade 
NSC documents, after consultation 
with the appropriate NSC Staff mem¬ 
bers. 

Subpart E—Safeguarding 

§ 2103.41 Reproduction Controls 

The Staff Secretary shall maintain 
records to show the number and distri¬ 
bution of all Top Secret documents, of 
all documents covered by special 
access programs distributed outside 
the originating agency, and of all 
Secret and Confidential documents 
that are marked with special dissemi¬ 
nation or reproduction limitations. 


Subpart F—Implementation and 
Review 

§ 2103.51 Information Security Oversight 
Committee 

The NCS Information Security 
Oversight Committee shall be chaired 
by the Staff Counsel of the National 
Security Council Staff. The Commit¬ 
tee shall be responsible for acting on 
ail suggestions and complaints con¬ 
cerning the administration of the Na¬ 
tional Security Council information 
security program. The chairperson, 
who shall represent the NSC Staff on 
the Interagency Information Security 
Committee shall also be responsible 
for conducting an active oversight pro¬ 
gram to ensure effective implementa¬ 
tion of Executive Order 12065. 

§2103.52 Classification Review Commit¬ 
tee. 

The NSC Classification Review Com¬ 
mittee shall be chaired by the Staff 
Secretary of the National Security 
Council. The Committee shall decide 
appeals from denials of declassifica¬ 
tion requests submitted pursuant to 
section 3-5 of Executive Order 12065. 
The Committee shall consist of the 
chairperson, the NSC Director of 
Freedom of Information, and the NSC 
Staff member with primary subject 
matter responsibility for the material 
under review. 

(FR Doc. 79-434 Filed 1-10-79; 8:45 ami 


[4910-14-M] 

Title 33—Navigation and Navigable 
Waters 

CHAPTER 1—COAST GUARD, 
DEPARTMENT OF TRANSPORTATION 

[CGD 77-230] 

PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 

Victoria Channel, Texas; Correction 

AGENCY: Coast Guard, DOT. 
ACTION: Correction. 

SUMMARY: In FR Doc. 78-31735 ap¬ 
pearing at page 52235 in the Federal 
Register of Thursday, November 9, 
1978. in paragraph (e) of § 117.554 ap¬ 
pearing on page 52236 the time is cor¬ 
rected to read “10 minutes” instead of 
“5 minutes.” Section 117.554(e) is cor¬ 
rected to read as follows: 

§ 117.554 Victoria Channel, mile 29.4 near 
Bloomington. Tex. 


(e) Interruption of the detector 
beam, located at the end of the bridge 
fender system will cancel the existing 


time intervals and start a new 10- 
minute interval during which the 
bridge will remain open. The span will 
not close until the vessel clears the de¬ 
tector located at the opposite end of 
the fender system, or the 10-minute 
interval elapses, whichever occurs ear¬ 
lier. 

• • • • • 

EFFECTIVE DATE: January 11. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Frank L. Teuton Jr.. Chief. Draw¬ 
bridge Regulations Branch (G- 
WBR/73). Room 7300. Nassif Build¬ 
ing. 400 Seventh Street. S.W.. Wash¬ 
ington. D.C. 20590 (202-426-0942). 

Dated: January 4, 1979. 

R. H. Scarborough. 

Vice Admiral, U.S. Coast Guard, 
Acting Commandant 
[FR Doc. 79-1017 Filed 1-10-79: 8:45 am] 


[7710-12-M] 

Title 39—Postal Service 

CHAPTER I—UNITED STATES POSTAL 
SERVICE 

SUBCHAPTER D—ORGANIZATION AND 
ADMINISTRATION 

PART 224—GROUPS AND 
DEPARTMENTS 

Operations Group Revisions 

AGENCY: Postal Service. 

ACTION: Final rule. 

SUMMARY: This document reflects a 
number of organizational changes 
within the Operations Group resulting 
from the establishment of the Engi¬ 
neering and Technical Support De¬ 
partment within that Group. 

EFFECTIVE DATE: The Engineering 
and Technical Support Department 
was established on December 2. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Neva Watson, (202) 245-4642. 

Accordingly. 39 CFR is amended as 
follows: 

In §224.4, revise paragraphs (a) and 
(c)(1) and add new paragraph (c)(3) to 
read as follows: 

§224.4 Operations Croup. 

(a) The Operations Group is headed 
by the Senior Assistant Postmaster 
General, Operations, who reports to 
the Deputy Postmaster General. It 
has overall responsibility for all facets 
of the processing and delivery of mail, 
including collection, distribution, and 
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transportation throughout the Postal 
Service. Operations establishes and 
evaluates policies related to these 
functions, establishes and evaluates 
retail operations, and is responsible 
for insuring the consistent achieve¬ 
ment of service standards. It also es¬ 
tablishes and evaluates programs to 
reduce costs for labor, transportation, 
supplies, and other services. Oper¬ 
ations also directs field engineering 
and associated technical personnel, 
except those under direction of the 
Real Estate and Buildings Depart¬ 
ment. It is responsible for establishing 
requirements for facilities and central¬ 
ly procured mechanization and for 
their effective utilization. It is also re¬ 
sponsible for establishing and evaluat¬ 
ing national facility and equipment 
maintenance policies and for approv¬ 
ing regional plans and budgets. 

• * • • • 

(c) The Operations Group is divided 
into three departments whose heads 
report to the Senior Assistant Post¬ 
master General. Operations. 

(1) Mail Processing Department. The 
Mail Processing Department is headed 
by an Assistant Postmaster General 
who has managerial and budgetary re¬ 
sponsibility for the distribution, proc¬ 
essing and transportation of all mail 
throughout the Postal Service and to 
foreign countries, and to, from, and 
between U.S. military installations 
outside the United States. The Depart¬ 
ment plans and develops a national 
mail routing and transportation 
system and monitors performance of 
each region with respect to achieve¬ 
ment of transportation and processing 
standards and productivity goals. It 
also exercises policy authority over 
procurement issues which, by reason 
of law or custom, are unique to mail 
transportation contracting and is re¬ 
sponsible for budget review and ap¬ 
proval for all regional mail processing 
functions. 

• • • • * 

<3) Engineering and Technical Sup¬ 
port Department. The Engineering 
and Technical Support Department is 
headed by an Assistant Postmaster 
General, who is responsible for plan¬ 
ning and approving all Postal Service 
requirements for postal facilities and 
cent rally procured mechanization. The 
Department establishes standards for 
the effective use of mechanization and 
facility resources and establishes the 
national policy and programs for the 
repair and maintenance of facilities 
and of mail processing, customer serv¬ 
ice and delivery equipment. It also de¬ 
velops engineering policy and provides 
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technical services and functional guid¬ 
ance to field engineering in order to 
improve productivity and reduce oper¬ 
ating costs. The Department estab¬ 
lishes and implements engineering 
programs in support of postal cost and 
service objectives. 

(39 U.S.C. 401) 

W. Allen Sanders, 
Assistant General Counsel 
[PR Doc. 79-961 Filed 1-10-79; 8:45 am] 


[6560-01-M] 

Title 40—Protection of the 
Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

[FRL 997-6] 

PART 65—DELAYED COMPLIANCE 
ORDERS 

Delayed Compliance Order for Veter¬ 
ans Home and Hospital, Rocky Hill, 
Conn. 

AGENCY: Environmental Protection 
Agency. 

ACTION: Final rule. 

SUMMARY: The Administrator of 
EPA hereby issues a Delayed Compli¬ 
ance Order to the Veterans Home and 
Hospital. The Order requires the com¬ 
pany to bring air emissions from its in¬ 
cinerator at Rocky Hill, Connecticut 
into compliance with certain regula¬ 
tions contained in the federally-ap¬ 
proved Connecticut State Implementa¬ 
tion Plan (SIP). Veterans Home and 
Hospital's compliance with the Order 
will preclude suits under the federal 
enforcement and citizen suit provi¬ 
sions of the Clean Air Act for viola¬ 
tions of the SIP regulations covered 
by the Order during the period the 
Order is in effect. 

DATES: This rule takes effect on Jan¬ 
uary 11, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Attorney Thomas J. Engellenner at 
(617) 223-5470 or Engineer Steven P. 
Fradkoff at (617) 223-5610. Their ad¬ 
dress is U.S. Environmental Protec¬ 
tion Agency, J.F.K. Federal Build¬ 
ing. Room 2103, Boston. Massachu¬ 
setts 02203. 

ADDRESSES: The Delayed Compli¬ 
ance Order, supporting material, anjj 
any comments received in response to 
a prior Federal Register notice pro¬ 
posing issuance of the Order are avail¬ 
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able for public inspection and copying 
during normal business hours at: U.S. 
Environmental Protection Agency. 
J.F.K. Federal Building, Room 2103, 
Boston, Massachusetts 02203. 
SUPPLEMENTARY INFORMATION: 
On September 11. 1978. the Regional 
Administrator of EPA's Region I 
Office published in the Federal Regis¬ 
ter, 43 FR 40247, a notice setting out 
the provisions of a proposed delayed 
compliance order for Veterans Home 
and Hospital. The notice asked for 
public comments and offered the op¬ 
portunity to request a public hearing 
on the proposed Order. No public com¬ 
ments or requests for a public hearing 
were received in response to the pro¬ 
posal notice. 

Therefore, a delayed compliance 
order effective this date is issued to 
Veterans Home and Hospital by the 
Administrator of EPA pursuant to the 
authority of section 113(d)(1) of the 
Clean Air Act. 42 U.S.C. 7413(d)(1). 
The Order places Veterans Home and 
Hospital on a schedule to bring its in¬ 
cinerator at Rocky Hill, Connecticut 
into compliance as expeditiously as 
practicable with Section 19-508- 
18(c)(3) of the Connecticut Regula¬ 
tions for the Abatement of Air Pollu¬ 
tion, a part of the federally-approved 
Connecticut State Implementation 
Plan. The Order also imposes interim 
requirements for emission reduction 
which meet Section 113(d)(7) of the 
Act. No reasonable system of monitor¬ 
ing as required by Section 113(d)(1)(c) 
exists, since a new incinerator will be 
in use by November 1978, 

If the conditions of the Order are 
met, it will permit Veterans Home and 
Hospital to delay compliance with the 
SIP regulations covered by the Order 
until November 20, 1978. The facility 
is unable to immediately comply with 
these regulations. 

EPA has determined that the Order 
shall be effective upon publication of 
this notice because of the need to im¬ 
mediately place Veterans Home and 
Hospital on a schedule for compliance 
with the applicable requirements of 
the Connecticut State Implementation 
Plan. 

(Authority: 42 U.S.C. 7413(d). 7601) 

Dated: December 12, 1978. 

Douglas M. Costle, 
Administrator. 

In consideration of the foregoing. 
Chapter 1 of title 40 of the code of 
Federal Regulations is amended as fol¬ 
lows: 

1. By adding an entry to the table in 
§ 65.110 to read as follows: 

§65.110 Federal delayed compliance 
orders issued under Section 113(d)(1), 
(3), and (4) of the Act. 
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Source 

Location 

Order No. 

Date of PR 
proposal 

SIP regulation 
Involved 

Pinal 

compliance 

date 

Veterans Home & 
m Hospital. 

Rocky Hill 
Connecticut. 

A-55-78-647- 

Sept. LI. 1978 

18-508-18<cM3) Nov. 20. 197a 


[FR Doc. 79-910 Filed 1-10-79; 8:45 am] 


[6560-01-M] 

1FRL 1013-1] 

PART 65—DELAYED COMPLIANCE 
ORDER 

Delayed Compliance Order for the 
U.S. Army Depot Pueblo, Colo. 

AGENCY: Environmental Protection 
Agency. 

ACTION: Pinal rule. 

SUMMARY: On May 26. 1978. notice 
of proposed approval of a delayed 
compliance order issued by the Colora¬ 
do Air Pollution Variance Board to the 
U.S. Army Depot Activity, Pueblo, 
Colorado, was published in the Feder¬ 
al Register. Public comment was in¬ 
vited and none was received. The Ad¬ 
ministrator has determined that the 
proposed order may be approved pur¬ 
suant to Section 113(d)(2) of the Clean 
Air Act. 42 U.S.C. 7413(d)(2). The only 
addition to the State order is that 
final compliance with Regulation 1, 
Section II.A. is required in addition to 
Section I.A.l, no later than February 
28. 1979. 

DATE: This rule takes effect on Janu¬ 
ary 11. 1979. 


[6820-24-M] 

Title 41—Public Contracts and 
Property Management 

CHAPTER 1—FEDERAL 
PROCUREMENT REGULATIONS 

Appendix—Temporary Regulations 
[FPR Temporary Regulation 48] 

NEW DATA REQUIREMENTS 

AGENCY: General Services Adminis¬ 
tration. 


FOR FURTHER INFORMATION 
CONTACT: 

Mr. C. A. Baldwin, Enforcement Di¬ 
vision, EPA, Region VIII, 1860 Lin¬ 
coln Street, Denver, Colorado 80295, 
telephone 303-837-2361. 

SUPPLEMENTAL INFORMATION: 
The Content of the State order was 
published in its entirety in the Feder¬ 
al Register on May 26. 1978. 

(Clean Air Act. Section 113(d), 42 U.S.C. 
7413(d)). 

Issued in Washington. D.C., Decem¬ 
ber 14. 1978. 

Dated: December 14, 1978. 

Douglas M. Costle, 
Administrator. 

In consideration of the foregoing. 
Chapter 1 of Title 40 of the Code of 
Federal Regulations is amended as fol¬ 
lows: 

1. By adding an entry to the table in 
§ 65.101 to read as follows: 

§ 65.101 EPA Approval of State delayed 
compliance orders issued to major sta¬ 
tionary sources. 


ACTION: Temporary regulation. 

SUMMARY: This temporary regula¬ 
tion provides for the submission of 
four new items of data by offerors and 
contractors, revised reporting of data 
on Standard Form 37, Report on Pro¬ 
curement by Civilian Executive Agen¬ 
cies. and the submission of data as re¬ 
quired by the Federal Procurement 
Data System. The regulation imple¬ 
ments a request by the Office of Fed¬ 
eral Procurement Policy. The regula¬ 


tion recognizes the expiration of the 
requirement for participation of the 
handicapped in small business set- 
asides. The effect of the regulation 
will be to facilitate the administration 
of Government procurement pro¬ 
grams. 

DATES: Effective date: December 22, 
1978. Expiration date: This regulation 
will expire on December 22, 1980. 

FOR FURTHER INFORMATION 
CONTACT: 

Philip G. Read. Director, Federal 

Procurement Regulations Director¬ 
ate, Office of Acquisition Policy, 

703-557-8947. 

(Sec. 205(0, 63 Stat. 390; 40 U.S.C. 486(c).) 

In 41 CFR Chapter 1, the following 
temporary regulation is added to the 
appendix at the end of the chapter to 
read as follows: 

General Services Administration 

Federal Procurement Regulations— 
Temporary Regulation 48 

To: Heads of Federal agencies. 

Subject: New data requirements. 

1. Purpose . This temporary regula¬ 
tion adds four new data submission re¬ 
quirements which apply to offerors 
and contractors. 

2. Effective date. This regulation is 
effective December 22, 1978. 

3. Expiration date. This regulation 
expires on December 22. 1980. 

4. Background. These four new data 
requirements were prescribed by the 
Office of Federal Procurement Policy. 
They involve the identification of: (1) 
Women-owned Businesses; (2) Percent 
of Foreign Content of purchased 
items; (3) Principal Place of Contract 
Performance; and (4) DUNS Contrac¬ 
tor Establishment Number. Some or 
all of these data requirements will be 
added to Standard Forms 18, 19, 19B. 
21, 26, 33, and 129. The data, as appro¬ 
priate, will be used to prepare the 
report on Standard Form 37. Report 
on Procurement by Civilian Executive 
Agencies. It will also be reported as re¬ 
quired by the new Federal Procure¬ 
ment Data System. 

The requirement in Section 15(c) of 
the Small Business Act (15 U.S.C. 
644(c)) expired at the end of fiscal 
year 1978. This negated the further 
need for procedures concerning the 
participation of public and private or¬ 
ganizations for the handicapped or 
handicapped individuals in small busi¬ 
ness set-asides. 


Source 

Location 

Order No. 

SIP 

regulation^) 

Involved 

Date of FR 
proposal 

Pinal comp¬ 
liance date 

OS. Army Depot- 

_ Pueblo. CO_ 

~ A-78-2... 

. Regulation 1 

Sections 

I. A.l and 

II. A. 

May 26.1978 

Feb. 28, 1979 


[FR Doc. 79-911 Filed 1- 

10-79; 8:45 am] 
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5. Explanation of changes. This tem¬ 
porary regulation makes the following 
changes in the FPR: 

a. Section 1-1.340 is added as follows: 

§ 1-1.340 Woman-owned business. 

The following representation shall 
be included in all solicitations and all 
contract awards which exceed $10,000: 

Woman-Owned Business 

Concern is □ is not □ a woman-owned 
business. 

A woman-owned business is a business 
which is, at least. 51 percent owned, con¬ 
trolled, and operated by a woman or women. 
Controlled is defined as exercising the 
power to make policy decisions. Operated is 
defined as actively involved in the day-to- 
day management. 

For the purposes of this definition, busi¬ 
nesses which are publicly owned, joint stock 
associations, and business trusts are exempt¬ 
ed. Exempted businesses may voluntarily 
represent that they are, or are not, woman- 
owned if this information is available. 

b. Section 1-1.341 is added as fol¬ 
lows: 

§ 1-1.311 Federal Procurement Data 
System. 

(a) Agencies shall report data to the 
Director, Federal Procurement Data 
Center, Washington Headquarters 
Service. Department of Services. 
Washington, D.C. 20301. The report is 
required by the Federal Procurement 
Data System which was established by 
a February 3, 1978, memorandum from 
the Office of Federal Procurement 
Policy (OFPP) to heads of executive 
departments and agencies. Applicable 
instructions appear in the reporting 
manual, as amended, accompanying 
the OFPP memorandum. 

(b) The data provided for the Feder¬ 
al Procurement Data System will be in 
addition to the data submission for 
Standard Form 37. Report on Procure¬ 
ment by Civilian Executive Agencies. 

c. Section 1-1.706-9 is deleted. 

§1-1.706-9 (Deleted 1 

d. Pending an amendment to the 
Federal Procurement Regulations, ref¬ 
erences to public and private organiza¬ 
tions for the handicapped or handi¬ 
capped individuals in the following 
sections are deleted: 

§ l-1.702<b)(17). 

§ 1-1.706-Kc). 

§ 1-1.706-5. 

§ 1-1.706-6. 

e. Section 1-6.106 is added as follows: 

§ 1-6.106 Percent of foreign content. 

The following representation shall 
be included in all solicitations and ail 
contract awards which exceed $10,000: 

Percent of Foreign Content 

The offeror/contractor will repre¬ 
sent (as an estimate), immediately 


RULES AND REGULATIONS 

after the award of a contract, the per¬ 
cent of the foreign content of the item 
or service being procured expressed as 
a percent of the contract award price 
(accuracy within plus or minus 5 per¬ 
cent is acceptable). 

f. Section 1-16.101 is amended by re¬ 
vising paragraphs (a) and (d) as fol¬ 
lows: 

§ 1-16.101 Contract forms. 


(a) Solicitation Offer and Award 
(Standard Form 33, March 1977 edi¬ 
tion). Pending the publication of a 
new edition of the form, the represen¬ 
tations, Woman-owned Business, pre¬ 
scribed by § 1-1.340; and Percent of 
Foreign Content, prescribed by § 1- 
6.106; shall be added to the represen¬ 
tations and certifications on the form. 
In addition, add to the OFFER provi¬ 
sions that appear on page 1 of the 
form, the requirements that the of¬ 
feror identify its DUNS Contractor Es¬ 
tablishment Number and the Principal 
Place of Performance. 


(d) Award/Contract (Standard Form 
26, July 1966 edition.) Pending the 
publication of a new edition of the 
form, add to the provisions that 
appear on page 1 of the form, the re¬ 
quirements that the offeror identify 
its DUNS Contractor Establishment 
Number and the Principal Place of 
Performance. 

• * • • • 

g. Section 1-16.201.1 is revised as fol¬ 
lows: 

§ 1-16.201-1 Form prescribed. 

Request for Quotations (Standard 
Form 18. February 1977 edition) is 
prescribed for use in obtaining price, 
delivery, and related information from 
suppliers in accordance with this sec¬ 
tion. Pending the publication of a new 
edition of the form, the representa¬ 
tions. Woman-owned Business, pre¬ 
scribed by § 1-1.340; and Percent of 
Foreign Content, prescribed by § 1- 
6.106; shall be added to the represen¬ 
tations and certifications that appear 
on the form. In addition, add to the 
provisions that appear on page 1 of 
the form, the requirements that the 
offeror identify its DUNS Contractor 
Establishment Number and the Princi¬ 
pal Place of Performance. Standard 
Form 36. Continuation Sheet, may be 
used with the Request for Quotations 
from when additional space is needed. 

h. Section 1-16.401 is amended by 
adding a sentence to the end of para¬ 
graphs (a) and (e). and by revising 
paragraph (c) as follows: 
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§ 1-16.401 Forms prescribed. 

• * • • • 

(a) • • • 

In addition, add to the provisions 
that appear on page 1 of the form, a 
requirement that the offeror identify 
its DUNS Contractor Establishment 
Number. 


(c) Representations and Certifica¬ 
tions (Construction and Architect-En¬ 
gineer Contract) (Standard Form 19- 
B, June 1976 edition). Pending the 
publication of a new edition of the 
form, the representations. Woman- 
owned Business (see § 1-1.340) and 
Percent of Foreign Content (see § 1- 
18.607) shall be added to the represen¬ 
tations and certifications that appear 
on the form. 

• * * • * 

(e) • • • 

In addition, add to the provisions 
that appear on page 2 of the form, a 
requirement that the offeror identify 
its DUNS Contractor Establishment 
Number. 


i. Section 1-16.802 is revised as fol¬ 
lows: 

§ 1-16.802 Bidder's Mailing List Applica¬ 
tion. 

Bidder’s Mailing List Application 
(Standard Form 129, February 1977 
edition) is prescribed for use in con¬ 
nection with the establishment and 
maintenance of bidders mailing lists in 
accordance with § 1-2.205. Supplemen¬ 
tal information, where required, may 
be obtained in accordance with agency 
procedures. Pending the publication of 
a new edition of the form, add to the 
provisions that appear on page 1 of 
the form, the following representa¬ 
tion: 

Woman-Owned Business 

Concern is □ is not D a woman-owned busi¬ 
ness. 

Add to the provisions that appear on page 
2 of the form, the following definition: 

Woman-Owned Business 

A woman-owned business is a business 
which is, at least. 51 percent owned, con¬ 
trolled. and operated by a woman or women. 
Controlled is defined as exercising the 
power to make policy decisions. Operated is 
defined as actively involved in the day-to- 
day management. 

For the purposes of this definition, busi¬ 
nesses which are publicly owned. Joint stock 
associations, and business trusts are exempt¬ 
ed. Exempted businesses may voluntarily 
represent that they are. or are not. women- 
owned if this information Is available. 

In addition, add to the provisions 
that appear on page 1 of the form a 
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requirement for the identification of 
the DUNS Contractor Establishment 
Number. 

j. Section 1-16.804-3 is amended by 
^ revising paragraph (a) as follows: 

§ 1-16.S04-3 Standard Form 37. Report on 
Procurement by Civilian Executive 
Agencies. 

(a) Forms prescribed. (1) Standard 
Form 37. Report on Procurement by 
Civilian Executive Agencies (February 
1977 edition), is prescribed for use 
when reporting procurement in ac¬ 
cordance with this section. However, 
where determined advantageous by 
the reporting agency, mechanized 
printout reports containing the same 
information and in the same format as 
called for on Standard Form 37 may 
be submitted instead of Standard 
Form 37. 

(2) Pending the publication of a new 
edition of the form; <i) add a definition 
of woman-owmed business as para¬ 
graph 6 under “General Instructions," 
as follows: 

(6) A woman-owned business is a 
business w'hich is. at least. 51 percent 
owned, controlled, and operated by a 
woman or women. Controlled is de¬ 
fined as exercising the power to make 
policy decisions. Operated is defined as 
actively involved in the day-to-day 
management. For the purposes of this 
definition, businesses which are pub¬ 
licly owned, joint stock associations, 
and business trusts are exempted. 
Exempted businesses may voluntarily 
represent that they are, or are not, 
women-owned if this information is 
available. 

(ii) Report data under Remarks on 
the number and dollar value of awards 
to women-owned businesses. 

(3) The percent of foreign content 
identified by contractors shall not be 
reported on Standard Form 37. 

k. Section 1-18.607 is added as fol¬ 
lows: 

§ 1-18.607 Percent of foreign content. 

The following representation shall 
be included in all solicitations and all 
contract awards which exceed $10,000: 

Percent of Foreign Content 

The offeror/contractor will repre¬ 
sent (as and estimate), immediately 
after the award of a contract, the per¬ 
cent of the foreign content of the item 
or service being procured expressed as 
a percent of the contract award price 
(accuracy within plus or minus 5 per¬ 
cent is acceptable). 

6. Agency action, (a) Agencies shall 
employ four data submission require¬ 
ments in conjunction with the use of 
Standard Forms 18. 19. 19B, 21, 26, 
and 33. as provided in this regulation. 

(b) The data submission require¬ 
ments regarding the DUNS Number 
and women-owned businesses also 
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shall be included on Standard Form 
129. 

(c) Revised editions of Standard 

Form 37 and Optional Form 61. Sub¬ 
contracting Program—Quarterly 

Report of Participating Large Compa¬ 
ny on Subcontract Commitments to 
Small Business Concerns and Minority 
Business Enterprises, will be pre¬ 
scribed in a few days. These new r edi¬ 
tions include blocks w r hich are to be 
used by agencies to report labor sur¬ 
plus area subcontract data. 

(d) A later revision of Standard 
Form 37 is in the process which will 
provide a block for the reporting of 
data regarding w’omen-owned business¬ 
es. Pending the issuance of this later 
revision (toward the end of fiscal year 
1979) agencies should report the data 
on the form under Remarks. 

(e) Agencies shall not recognize 
handicapped organizations or handi¬ 
capped individuals as being eligible to 
participate in small business set-asides. 

Paul E. Goulding. 

Acting Administrator 
of General Services . 

December 22, 1978. 

[FR Doc. 79-1020 Filed 1-10-79; 8:45 ami 


[4910-14-M] 

Title 46—Shipping 

CHAPTER I—COAST GUARD, 
DEPARTMENT OF TRANSPORTATION 

ICGD 76-0861 

FIRE STATION HYDRANTS, HOSE, 
AND NOZZLES 

AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 

SUMMARY: This document amends 
the firefighting and fire protection 
equipment regulations to require that, 
except in special limited cases, only 
Coast Guard approved combination 
solid stream and water spray firehose 
nozzles and low velocity applicators 
that meet the engineering equipment 
specifications may be on Coast Guard 
certificated vessels other than small 
passenger vessels. Straight or 
“smoothbore" firehose nozzles that 
emit only a solid stream of water are 
ineffective on some types of fire and 
lack cut-off capability. Since the in¬ 
stallation of straight or “smoothbore" 
firehose nozzles is prohibited and the 
installation of approved combination 
solid stream and water spray firehose 
nozzles and low velocity applicators re¬ 
quired on most new and existing ves¬ 
sels, those vessels will have a more ef¬ 
fective firefighting capability. 

EFFECTIVE DATE: These amend¬ 
ments become effective on February 
12. 1979. 


FOR FURTHER INFORMATION 
CONTACT: 

Mr. Daniel Sheehan, Merchant 
Marine Technical Division (G- 
MMT-4/82), Room 8228, U.S. Coast 
Guard, Department of Transporta¬ 
tion, Nassif Building, 400 Seventh 
Street, S.W., Washington, D.C. 
20590. (202-426-2197). 

SUPPLEMENTARY INFORMATION: 
The Coast Guard published a notice of 
proposed rule making in the June 16. 
1977 issue of the Federal Register (42 
FR 30694), and invited public com¬ 
ment on these rules. Fourteen com¬ 
ments were received in response to the 
notice. These comments are discussed 
below. A final economic analysis has 
been entered in the docket (CGD 76- 
086) and may be examined on request 
at the above address. 

Drafting Information 

The principal persons involved in 
drafting this document are: Mr. Daniel 
Sheehan. Office of Merchant Marine 
Safety, Project Manager, and Mr. 
Stanley Colby, Office of Chief Coun¬ 
sel, Project Attorney. 

Discussion of Comments 

Three commenters favored the pro¬ 
posal. Two commenters agreed in prin¬ 
ciple with the proposal but requested, 
for various reasons, that the Coast 
Guard revise 46 CFR Subpart 162.027, 
the approval specification for combi¬ 
nation solid stream and water spray 
firehose nozzles. One other com- 
menter also submitted comments re¬ 
lating to 46 CFR Subpart 162.027. 
These comments go beyond the scope 
of the changes to Subpart 162.027 in 
the original proposal and have not 
been acted on in this rule making. The 
Coast Guard, however, has these rec¬ 
ommendations under consideration for 
future rule making. Another com- 
menter suggested that the proposal 
for garden hose nozzles on % inch 
hose be changed to include a defini¬ 
tion of the term “garden hose nozzle *. 
This comment also goes beyond the 
scope of the original proposal and has 
not been adopted in this rule making. 
The term "garden hose nozzle" has 
been used in these regulations for 
many years, and the Coast Guard be¬ 
lieves that vessel owners and operators 
are aware that a garden hose nozzle is 
an adjustable jet nozzle. This recom¬ 
mendation. however, will be also con¬ 
sidered for future rule making. 

Six commenters requested the Coast 
Guard not to apply the proposed regu¬ 
lations to Mobile Offshore Drilling 
Units (MODU's) because that industry 
uses a combination nozzle that is dif¬ 
ferent than the Coast Guard-approved 
combination nozzle. 

These regulations do not apply to 
MODU’s. The fire hose nozzle require- 
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ments for MODU’s are included in 46 
CFR Subchapter LA which was pub¬ 
lished on December 4. 1978 (43 FR 
56788). Under that subchapter, 
MODU’s constructed after January 1, 
1981 would have to have approved 
combination fire hose nozzles meeting 
46 CFR Subpart 162.027. Existing 
MODU’s formerly certificated under 
46 CFR Subchapter I would be permit¬ 
ted to retain installed fire extinguish¬ 
ing systems, including combination 
fire hose nozzles, that provide equiva¬ 
lent or greater protection than re¬ 
quired by Subchapter IA. as long as 
they are in good material condition, 
will function as designed, and are 
maintained in good working order to 
the satisfaction of the Officer in 
Charge, Marine Inspection. New in¬ 
stallations and replacements must 
meet the requirements in 46 CFR 
108.425 for new construction. 

The final commenter, while general¬ 
ly supporting the proposal, disagreed 
with the requirements as they would 
apply to Great Lakes bulk cargo ves¬ 
sels. This commenter contends that, 
because these vessels are designed to 
carry only bulk cargoes such as grain 
or coal, smoothbore nozzles are ade¬ 
quate for fighting cargo hold fires and 
may actually be more effective on fires 
in these cargoes than combination 
nozzles. This commenter further pro¬ 
posed that a Great Lakes vessel be re¬ 
quired to carry only two combination 
nozzles and one four-foot applicator at 
each end of the vessel and one 10 to 
12-foot applicator immediately inside 
the engine room. The Coast Guard 
agrees in part with this comment and 
has changed proposed §95.10-10 ac¬ 
cordingly. As changed, these regula¬ 
tions allow any vessel that is designed 
to carry only bulk cargoes other than 
liquids to have smoothbore nozzles on 
hoses connected to hydrants that 
serve only cargo holds. These nozzles 
must be bronze or metal with strength 
and corrosion resistance equivalent to 
bronze and have orifices that meet the 
requirements in Table 95.10-5(a). All 
other firehose nozzles on a bulk cargo 
vessel must be approved combination 
nozzles that meet 46 CFR Subpart 
160.027 or have been approved by the 
Coast Guard before May 26, 1965. The 
applicator requirements in proposed 
§95.10-10<i-l) have not been changed; 
however, an owner or operator may 
provide as many additional applicators 
as he chooses. Since this exception of 
bulk cargo vessels from the combina¬ 
tion solid stream and water spray fire¬ 
hose nozzle requirements retains the 
existing requirements in § 95.10-10, no 
further rule making on this change is 
considered necessary. 

This rule has been reviewed under 
Department of Transportation’s “Poli¬ 
cies and Procedures for Simplification. 
Analysis, and Review of Regulations’* 
(43 FR 9582. March 8. 1978). A final 
evaluation has been prepared, and is 
included in the public docket. 


In consideration of the foregoing, 
the proposed rules published in the 
June 16, 1977 issue of the Federal 
Register are hereby adopted with the 
changes described above and set forth 
below. 

Chapter I of Title 46. Code of Feder¬ 
al Regulations, is amended as follows; 

PART 34—FIREFIGHTING EQUIPMENT 

1. By amending §34.10-10 by delet¬ 
ing paragraph (o), revising Table 

34.10- 10(0) and redesignating it Table 

34.10- 10(e-l). revising paragraph (n), 
revising the first sentence in para¬ 
graph (e) and adding a new sentence 
to follow this first sentence, and 
adding a new paragraph (e-1). As 
amended. § 34.10-10 reads as follows: 

§34.10-10 Fire* station hydrants, hose 
and nozzles—T/ALL. 


(e) Each fire station hydrant must 
have at least one length of firehose. 
Each firehose on the hydrant must 
have a combination solid stream and 
water spray firehose nozzle that Is ap¬ 
proved under Subpart 162.027 of this 
chapter. A suitable hose rack or other 
device shall be provided. Hose racks on 
weather decks shall be located so as to 
afford protection from heavy seas. 
The hose shall be stored in the open 
or so as to be readily visible. 

(e-1) Each approved combination 
nozzle of a hydrant in the locations 
listed in Table 34.10-10(e-l) must have 
a low-velocity water spray applicator 
approved under Subpart 162.027 of 
this chapter that is of the length 
listed in that table. 

Table 34.10-LQ(e-l) Hydrants with Coast 
Guard approved low-velocity water spray 
applicators 


Location 

Number of 
hydrants with 
approved 
applicators 

Approved 
applicator 
length cfeet) 

Living space. 

l 

4 

Weather deck- 


10 or 12 

Machinery space. 

2 

4 


(n) Each low-velocity water spray ap¬ 
plicator under paragraph (e-1) of this 
section must— 

(1) Connect to the Coast Guard-ap¬ 
proved combination nozzle at that hy¬ 
drant; and 

(2) Have fixed brackets, hooks, or 
other means for stowing next to the 
hydrant. 

2. By amending § 34.10-90 by revising 
paragraph (a)(7), and paragraphs 
(a)(10) through (a)(13), striking the 
words “and facilities” and inserting 
the words, “facilities, and equipment, 
except firehose nozzles.“ after the 
word “materials” in the first sentence 
in paragraph (b)(1), and revising para¬ 
graph (b)(2). As amended, §34.10-90 
reads as follows: 
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§34.10-90 Installations contracted for 
prior to May 26. 1965—T/ALL. 

(a) • • • 

(7) Each fire pump on a tankship of 
500 gross tons or more must deliver 
enough water to the fire main so that 
the topmost outlet on the fire main 
emits two jets of water at a Pitot tube 
pressure of 50 pounds per square inch 
through two combination solid stream 
and water spray firehose nozzles meet¬ 
ing paragraph (10) of this section. 


(10) Each fire station hydrant on a 
tankship of 500 gross tons or more 
must have at least one length of fire¬ 
hose. Each firehose on the hydrant 
must have a combination solid stream 
and water spray firehose nozzle that is 
approved under Subpart 162.027. 
except as allowed under paragraph 
(a)(12) and (a)(13) of this section. 

(11) On each tankship of 1000 gross 
tons or more, the nozzle under para¬ 
graph (a)(10) on each of the following 
hydrants must have a low-velocity 
water spray applicator that is ap¬ 
proved under Subpart 162.027 and 
that connects to that nozzle: 

(i> At least two hydrants in the ma¬ 
chinery and boiler spaces. 

(11) At least 25 percent of other hy¬ 
drants. 

(12) Each tankship of 1000 gross 
tons or more contracted for after June 
30, 1951 and before January 1. 1962, 
must meet the following: 

(i) Before February 12. 1981. if the 
nozzle or applicator was approved 
under Subpart 162.027 before May 26, 
1965— 

(A) The nozzle must have a high-ve¬ 
locity water spray tip that meets 
§ 162.027-2(c) of this chapter, and the 
applicator must have a low-velocity 
water spray head that meets § 162.027- 
2(c) of this chapter; or 

(B) The fire hydrant or the nozzle 
must have a self-cleaning strainer that 
meets the requirements under which 
the nozzle was approved. 

(ii) After February 11, 1981, each 
new or replacement nozzle must meet 
§34.10-90(a)(10), and each replace¬ 
ment low-velocity water spray applica¬ 
tor must meet § 34.10-90(a)(ll). 

(13) Each tankship of 1000 gross 
tons or more contracted for before 
July 1, 1951, must meet the following; 

(i) Before February 12, 1981. if the 
nozzle or applicator was approved 
under Subpart 162.027 of this chapter 
before May 26, 1965- 

(A) The nozzle must have a high-ve¬ 
locity water spray tip that meets 
§ 162.027-7(c) of this chapter, and the 
applicator must have a low-velocity 
water spray head that meets § 162.027- 
2(c) of this chapter; or 

(B) The fire hydrant or nozzle must 
have a self-cleaning strainer that 
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meets the requirements under which 
the nozzle was approved. 

(ii) After February 11. 1981. each 
new or replacement nozzle must meet 
§ 34.10-90<a)<10), and each replace¬ 
ment low-velocity water spray applica¬ 
tor must meet § 34.10-90(a)(ll). 

• • • • • 

(b) • • • 

(1) Existing arrangements, materi¬ 
als. facilities, and equipment, except 
firehose nozzles, previously approved 
shall be considered satisfactory as long 
as they meet the minimum require¬ 
ments of this paragraph and they are 
maintained in good condition to the 
satisfaction of the Officer in Charge. 
Marine Inspection. Minor repairs and 
alterations may be made to the same 
standards as the original installation. 

(2) Each fire station hydrant must 
have at least one length of firehose. 
Each firehose on the hydrant must 
have a combination solid stream and 
water spray firehose nozzle that is ap¬ 
proved under Subpart 162.027 of this 
chapter, and each of the number of 
hydrants in the locations listed in 
Table 34.10-10(e-l) must have a low- 
velocity water spray applicator that— 

(i) Is approved under Subpart 
162.027 of this chapter; 

(ii) Is of the length listed in Table 

34.10-10<e-l); and 

(iii) Meets §34.10-10(n). 

part 76—FIRE PROTECTION 
EQUIPMENT 

3. By revising §76.10-10 (g) and (j) 
and adding new § 76.10-10 (j-1) and (j- 
2) to read as follows: 

§76.10-10 Fire hydrants and hose. 


(g) Each fire hydrant must have at 
least one length of fire hose, a span¬ 
ner. and a hose rack or other device 
for stowing the hose. 

• ♦ • • • 

(j) Each fire hose on each hydrant 
must have a combination solid stream 
and water spray fire hose nozzle that 
is approved under Subpart 162.027 of 
this chapter. 

(j-1) The following must have low- 
velocity water spray applicators that 
are approved under Subpart 162.027 of 
this chapter: 

(1) In the accommodation and serv¬ 
ice areas, two fire hoses having ap¬ 
proved combination nozzles. 

(2) In each propulsion machinery 
space containing an oil-fired boiler, in¬ 
ternal combustion machinery, or oil 
fuel unit on a vessel on an internation¬ 
al voyage or of 1000 gross tons or 
more, each firehose having an ap¬ 
proved combination nozzle. The length 
of each applicator must be 4 feet. 


(j-2) Fixed brackets, hooks, or other 
means for stowing an applicator must 
be next to each fire hydrant that has 
an applicator under paragraph (j) of 
this section. 


4. By amending §76.10-90 by insert¬ 
ing the words ”, except firehose noz¬ 
zles and low-velocity water spray ap¬ 
plicators,” following the words “Exist¬ 
ing equipment” in the second sentence 
of paragraph (a)(1), and by adding 
new paragraphs (a) (6) and (7). As 
amended, § 76.10-90 reads as follows: 

§76.10-90 Installations contracted for 
prior to May 26. 1965. 

(a)• • • 

(1) Except as specifically modified 
by this paragraph, the requirements 
of §§76.10-5 through 76.10-15 shall be 
complied with insofar as the number 
and general type of equipment is con¬ 
cerned. Existing equipment, except 
firehose nozzles and low-velocity water 
spray applicators, previously approved 
but not meeting the applicable re¬ 
quirements of §§76.10-5 through 

76.10-15 may be continued in service 
so long as they are maintained in good 
condition to the satisfaction of the Of¬ 
ficer in Charge, Marine Inspection. 
Minor repairs, alterations, and re¬ 
placements may be permitted to the 
same standards as the original instal¬ 
lation. However, all new installations 
or major replacements shall meet the 
applicable requirements in this part. 


(6) Before February 12. 1981, each 
firehose nozzle must meet §76.10- 
10(j). and each low-velocity water 
spray applicator must meet §76.10- 
10(j-l), except if the nozzle or applica¬ 
tor was approved under Subpart 
162.027 of this chapter before May 26. 
1965- 

(i) The nozzle must have a high-ve¬ 
locity water spray tip that meets 
§ 162.027-2(0 of this chapter, and the 
applicator must have a low-velocity 
water spray head that meets § 162.027- 
2(c) of this chapter; or 

(ii) The fire hydrant or nozzle must 
have a self-cleaning strainer that 
meets the requirements under which 
the nozzle was approved. 

(7) After February 11, 1981, each 
new or replacement nozzle must meet 
§ 76.10-10(j), and each low-velocity 
water spray applicator must meet 
§76.10-10(j-l). 

PART 95—FIRE PROTECTION 
EQUIPMENT 

5. By revising §95.10-10 (g) and (i). 
and adding new § 95.10-10(i-l), and (i- 
2) to read as follows: 


§ 95.10-10 Fire hydrants and hose. 

• • • • • 

(g) Each fire hydrant must have at 
least one length of firehose, a spanner, 
and a hose rack or other device for 
stowing the hose. 


(i) Except as allowed in this para¬ 
graph, each firehose on each hydrant 
must have a combination solid stream 
and water spray firehose nozzle that is 
approved under Subpart 162.027 of 
this chapter. 

(1) Each % inch hose on a vessel 65 
feet or less in length may have a 
garden hose nozzle that is bronze or 
metal with corrosion resistance and 
strength equivalent to bronze. 

(2) A vessel designed to only carry 
bulk cargoes other than liquids may 
have a smoothbore firehose nozzle on 
a hose connected to a hydrant that is 
on an open deck and that serves only 
cargo holds. This nozzle must be 
bronze or metal with strength and cor¬ 
rosion resistance equivalent to bronze 
and have an orifice of the size re¬ 
quired under Table 95.10-5(a). 

(i-1) In each propulsion machinery 
space containing an oil fired boiler, in¬ 
ternal combustion machinery, or oil 
fuel unit on a vessel on an internation¬ 
al voyage or of 1000 gross tons or 
more, each firehose * having an ap¬ 
proved combination nozzle must have 
a low-velocity water spray applicator 
that is approved under Subpart 
162.027 of this chapter. The length of 
each applicator must be four feet. 

(i-2) Fixed brackets, hooks, or other 
means for stowing an applicator must 
be next to each fire hydrant that has 
an applicator under paragraph (i-1) of 
this section. 

• • * • • 

6. By amending §95.10-90 by insert¬ 
ing the words. ”, except firehose noz¬ 
zles and low-velocity water spray ap¬ 
plicators.” following the words “Exist¬ 
ing equipment” in the second sentence 
of paragraph (a)(1). and adding new 
paragraphs (a) (5) and (6). As amend¬ 
ed. § 95.10-90 reads as follows: 

§95.10-90 Installations contracted for 
prior to May 26, 1965. 

(a) • * * 

(1) Except as specifically modified 
by this paragraph, the requirements 
of §§95.10-5 through 95.10-15 shall be 
complied with Insofar as the number 
and general type of equipment is con¬ 
cerned. Existing equipment, except fir¬ 
ehose nozzles and low-velocity water 
spray applicators, previously ap¬ 
proved. but not meeting the applicable 
requirements of §§95.10-5 through 

95.10-15 may be continued in service 
so long as they are maintained in good 
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condition to the satisfaction of the Of¬ 
ficer in Charge. Marine Inspection. 
Minor repairs, alterations, and re¬ 
placements may be permitted to the 
same standards as the original instal¬ 
lations. However, all new installations 
or major replacements shall meet the 
applicable requirements in this sub- 
part. 

• • • • • 

(5) Before February 12, 1981, each 
fire hose nozzle must meet §95.10- 
10(i), and each low-velocity water 
spray applicator must meet §95.10- 
10(i-l). except if the nozzle or applica¬ 
tor was approved under Subpart 
162.027 of this chapter before May 26, 
1965— 

(i) The nozzle must have a high-ve¬ 
locity water spray tip that meets 
§ 162.027-2(0 of this chapter, and the 
applicator must have a low-velocity 
water spray head that meets § 162.027- 
2(c) of this chapter; or 

(ii) The fire hydrant or nozzle must 
have a self-cleaning strainer that 
meets the requirements under which 
the nozzle was approved. 

(6) After February 11, 1981, each 
new or replacement nozzle must meet 
§ 95.10-10(0, and each new or replace¬ 
ment low-velocity water spray applica¬ 
tor must meet § 95.10-100-1). 

PART 162— ENGINEERING 
EQUIPMENT 

7. By revising the heading of Sub- 
part 162.027 to read as follows: 

Subpart 162.027—Combination Solid 

Stream and Water Spray Firehose 

Nozzle and Low-Velocity Water 

Spray Applicator 

8. By amending § 162.027-2 as fol¬ 
lows: 

a. By amending paragraph (a) by in¬ 
serting the word • and** between the 
words "either outlet," and "a high-ve¬ 
locity" In the first sentence: by strik¬ 
ing the words ", and an applicator 
with a low-velocity water spray head", 
from the first sentence; by striking the 
words "the applicator with the low-ve¬ 
locity head" from the second sentence 
and inserting in their place the words 
"a low-velocity water spray applicator 
that meets § 162.027-3(b)(2) M ; and by 
revising the third sentence to read 
"The low-velocity water spray applica¬ 
tor has an angled tube, a low-velocity 
water spray head, and a connection for 
the combination nozzle.” 

b. By revising the heading of para¬ 
graph (b) to read "Nozzle Size", and 
adding a new paragraph (c). 

As amended, § 162.027-2 reads as 
follows: 
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§ 162.027-2 Type and size. 

(a) Type. Combination solid stream 
and water spray firehose nozzles speci¬ 
fied by this subpart shall consist es¬ 
sentially of a firehose nozzle body. 
with two discharge outlets, a valve for 
shut off and directing the flow of 
water to either outlet and a high-ve¬ 
locity water spray tip. One discharge 
outlet shall be a straight stream ori¬ 
fice. and the other outlet shall be de¬ 
signed to accommodate either the 
high-velocity tip or a low-velocity 
water spray applicator that meets 
§ 162.027-3(b)(2) both of which must 
be capable of being removed or insert¬ 
ed readily without the use of tools. 
The low-velocity water spray applica¬ 
tor has an angled tube, a low-velocity 
water spray head, and a connection for 
the combination nozzle. Nozzles per¬ 
mitting adjustment to obtain a range 
of spray patterns will not be consid¬ 
ered as meeting the requirements of 
this subpart. 

<b) Nozzle Size. Combination solid 
stream and water spray fire hose noz¬ 
zles shall be of two sizes: one for use 
on IVi inch hose, and the other for use 
on 2Va inch hose. 

(c) Spray tip and head. Each high- 
velocity water spray tip and each low- 
velocity water spray head of a nozzle 
or applicator for lVfe inch hose must be 
designed to pass material equal In size 
to a % inch diameter ball. Each high- 
velocity water spray tip and each low- 
velocity water spray head of a nozzle 
or applicator for 2 l A inch hose must be 
designed to pass material equal in size 
to a \k inch diameter ball. 

10. By amending § 162.027-3 by in¬ 
serting the words "and applicators" 
following the words "fire hose nozzles" 
in the first sentence of paragraph 

(a) (1), following the words "combina¬ 
tion nozzles" in the first sentence of 
the introductory text in paragraph 

(b) , and following the w r ords "Combi¬ 
nation nozzles" in paragraphs (c) and 
(d). As amended. § 162.027-3 reads as 
follows: 

§ 162.027-3 Materials, construction, work¬ 
manship. and performance require¬ 
ments. 

(a) • * • 

(1) Materials, general. All materials 
used in the construction of combina¬ 
tion solid stream and water spray fire 
hose nozzles and applicators shall be 
of good quality, suitable for the pur¬ 
pose intended, and shall conform to 
the requirements of this subpart. The 
use of dissimilar metal in combination 
shall be avoided if possible but, when 
such contacts are necessary, provisions 
shall be made to prevent effects such 
as galvanic corrosion, freezing of 
moving parts, and loosening or tight¬ 
ening of joints due to differences in 
thermal expansion coefficients. Cast¬ 
ings shall be free from blow holes, po¬ 


rosity shrinkage defects, cracks, or 
other injurious defects. 


(b) Contraction. The construction of 
combination nozzles and applicators 
manufactured in accordance with this 
subpart shall comply with the require¬ 
ments outlined in this paragraph. Al¬ 
ternate arrangements which meet the 
performance requirements of this sub- 
part wrill be given special considera¬ 
tion. 


(c) Workmanship. Combination noz¬ 
zles and applicators manufactured in 
accordance with this subpart shall be 
of first class workmanship and shall 
be free from any defects materially af¬ 
fecting their appearance or serviceabil¬ 
ity. 

(d) Performance requirements. Com¬ 
bination nozzles and applicators manu¬ 
factured in accordance with this sub- 
part shall be capable of meeting the 
test requirements outlined in 
§ 162.027-4. 

11. By amending 162.027-4 by Insert¬ 
ing the words "and applicators" fol¬ 
lowing the w T ords "combination noz¬ 
zles" wherever they appear In the first 
sentence of paragraph (a). As amend¬ 
ed. § 162.027-4 reads as follows: 

§ 162.027-4 Inspections and tests. 

(a) General Combination nozzles 
and applicators specified by tills sub¬ 
part are not Inspected at regularly 
scheduled factory inspections by the 
Coast Guard; however, the Command¬ 
er of the Coast Guard District may 
detail an inspector at any time to visit 
any place where combination nozzles 
and applicators are manufactured to 
check materials and manufacturing 
methods, and to conduct such tests 
and examinations as may be required 
to satisfy himself that combination 
nozzles and applicators are being man¬ 
ufactured in compliance with the re¬ 
quirements of this specification. The 
manufacturer shall provide a suitable 
place and the necessary equipment for 
the use of the inspector in conducting 
such tests or examinations at the 
place of manufacture. 


12. By amending § 162.027-5 by revis¬ 
ing the heading of paragraph (a) and 
adding a new paragraph (b). As 
amended. § 162.027-5 reads as follows: 

§ 162.027-5 Marking. 

(a) Nozzles. Each combination nozzle 
shall be permanently and legibly 
marked with the manufacturer's name 
and model designation in addition to 
the marking of the valve positions re¬ 
quired by § 162.027-3(b)< 1). 
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(b) Applicators. Each low-velocity 
water spray applicator must be perma¬ 
nently and legibly marked with the 
manufacturer’s name and the model 
designation of the nozzle with which it 
is used. 

13. By amending § 162.027-6 by in¬ 
serting the words “and applicators" 
following the words “fire hose nozzles" 
in the first sentence of paragraph (a) 
and following the w'ord “nozzle" or 
“nozzles" wherever it appears in para¬ 
graph (b). As amended, § 162.027-6 
reads as follows: 

§ 162.027-6 Procedure for approval. 

(a) General. Combination solid 
stream and water spray fire hose noz¬ 
zles and applicators for use on mer¬ 
chant vessels are approved only by the 
Commandant. U.S. Coast Guard. 
Washington, D.C. Correspondence per¬ 
taining to the subject matter of this 
specification shall be addressed to the 
Commander of the Coast Guard Dis¬ 
trict in which the factory is located. 

(b) Manufacturer's plans and specifi¬ 
cations. In order to apply for approval 
of combination nozzles and applicators 
the manufacturer shall submit 4 
prints each of detailed plans and speci¬ 
fications. including a complete bill of 
materials, assembly drawing, and parts 
drawings descriptive of the arrange¬ 
ment and construction of the device, 
to the Commander of the Coast Guard 
District in which the factory is locat¬ 
ed. Each drawing shall have an identi¬ 
fying number, date, with alterations 
properly noted, and the model desig¬ 
nation identifying the nozzle and ap¬ 
plicator involved. These drawings and 
specifications will be forwarded to the 
Commandant for examination. 

• * • • • 

PART 167—PUBLIC NAUTICAL 
SCHOOL SHIPS 

14. By amending § 167.45-6 by strik¬ 
ing in the third sentence of paragraph 

(c)(1) each word after the words “50 
pounds per square inch", and adding a 
new paragraph (h). As amended, 

§ 167.45-5 reads as follows: 

§ 167.45-5 Steam fire pumps or their 
equivalent. 


(C) • • • 

(1) All nautical school ships shall be 
provided with powerful pumps availa¬ 
ble for use as fire pumps. When of less 
than 1,000 gross tons it shall have 1, 
and when larger it shall have at least 2 
independently driven pumps connect¬ 
ed to the fire main. Each pump shall 
be capable of delivering tw r o powerful 
jets of water simultaneously from the 
highest outlets on the fire main at a 


Pitot tube pressure of approximately 
50 pounds per square inch. 


• • • • • 

(h) Each fire hydrant must have at 
least one length of firehose. Each fire¬ 
hose on the hydrant must have a com¬ 
bination solid stream and water spray 
firehose nozzle that is approved under 
Subpart 162.027 of this chapter. 

15. By revising § 167.45-40(0 and 
adding new § 167.45-40 (c-1) and (c-2) 
to read as follow's: 

§ 167.45-40 Fire fighting equipment on 
nautical school ships using oil as fuel. 


(c) In the boiler and machinery 
spaces, at least two fire hydrants must 
have a firehose of a length that allows 
each part of the boiler and machinery 
spaces to be reached by the combina¬ 
tion nozzle. 

(c-1) Before February 12. 1981, each 
firehose under paragraph (c) must 
have a combination solid stream and 
water spray nozzle and a low-velocity 
water spray applicator that are ap¬ 
proved under Subpart 162.027 of this 
chapter, except if the nozzle or appli¬ 
cator has approved under Subpart 
162.027 of this chapter before May 26, 
1965- 

(1) The nozzle must have a high-ve¬ 
locity water spray tip that meets 
§ 162.027-2<c) of this chapter, and the 
applicator must have a low-velocity 
water spray applicator that meets 
§ 162.027-2(c) of this chapter; or 

(2) The fire hydrant or nozzle must 
have a self-cleaning strainer that 
meets the requirements under which 
the nozzle w ; as approved. 

(c-2) After February 11, 1981. each 
new or replacement nozzle or applica¬ 
tor must be approved under Subpart 
162.027 of this chapter. 


PART 193—FIRE PROTECTION 
EQUIPMENT 

16. By amending § 193.10-10<d) by 
striking out the w r ords “and hose with 
fog applicator" from the second sen¬ 
tence of paragraph (d). revising para¬ 
graph (i), and adding paragraphs (i-1) 
and (i-2). As amended. § 193.10-10 
reads as follow's: 

§ 193.10-10 Fire hydrants and hose. 


• • • » 0 

(d) Fire hydrants shall be of suffi¬ 
cient number and so located that any 
part of the vessel, other than main 
machinery spaces, may be reached 
with at least 2 streams of water from 
separate outlets, at least one of w hich 
shall be from a single length of hose. 
At least one hydrant shall be located 


outside and in the immediate vicinity 
of each laboratory. In main machinery 
spaces, all portions of such spaces 
shall be capable of being reached by at 
least 2 streams of w r ater, each of which 
shall be from a single length of hose 
from separate outlets; however, this 
requirement need not apply to shaft 
alleys containing no assigned space for 
the stowage of combustibles. Fire hy¬ 
drants shall be numbered as required 
by § 196.37-15 of this subchapter. 


(i) Each fire hydrant must have at 
least one length of firehose. Each fire¬ 
hose must have a combination solid 
stream and water spray nozzle that is 
approved under Subpart 162.027 of 
this chapter, except % inch hose may 
have a garden hose nozzle that is 
bronze or metal with strength and cor¬ 
rosion resistance equivalent to bronze. 

(i-1) Each of the following must 
have a low-velocity water spray appli¬ 
cator that is approved under Subpart 
162.027 of this chapter: 

(1) At least one length of firehose on 
each fire hydrant outside, and in the 
immediate vicinity of, each laboratory. 

(2) In each propulsion machinery 
space containing an oil-fired boiler, in¬ 
ternal combustion machinery, or oil 
fuel unit on a vessel of 1000 gross tons 
or more, each firehose having an ap¬ 
proved combination nozzle. The length 
of each applicator must be four feet. 

(i-2) Fixed brackets, hooks, or other 
means for stowing an applicator must 
be next to each fire hydrant that has 
an applicator under paragraph (i-1) of 
this section. 


17. By amending § 193.10-90 by in¬ 
serting the words ", except firehose 
nozzles and low-velocity water spray 
applicators," following the w'ords “Ex¬ 
isting equipment" in the first sentence 
of paragraph (a)(2) and adding new 
paragraphs (a)(4) and (5) to read as 
follows: 

§ 193.10-90 Installations contracted for 
prior to March 1. 1968. 

(a)* • * 

(2) Existing equipment, except fire¬ 
hose nozzles and low f -velocity water 
spray applicators, previously approved 
but not meeting the applicable re¬ 
quirements of §§193.10-5 through 
193.10-15, may be continued in service 
so long as they are maintained in good 
condition to the satisfaction of the Of¬ 
ficer in Charge, Marine Inspection. 
Minor repairs, alteration, and replace¬ 
ments may be permitted to the same 
standards as the original installations. 
However, all new installations or 
major replacements shall meet the ap- 
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plicable requirements in this subpart 
for new installations. 


(4) Before February 12, 1981. each 
firehose nozzle must meet § 193.10- 
10(i), and each low-velocity water 
spray applicator must meet § 193.10- 
10(i-l). except if the nozzle or applica¬ 
tor was approved under Subpart 
162.027 of this chapter before May 26, 
1965— 

(i) The nozzle must have a high-ve¬ 
locity water spray tip that meets 
§ 162.027-2(0 of this chapter, and the 
applicator must have a low-velocity 
water spray head that meets § 162.027- 
2(c) of this chapter; or 

(ii) The fire hydrant or nozzle must 
have a self-cleaning strainer that 
meets the requirements under which 
the nozzle was approved. 

(5) After February 11, 1981, each 
new or replacement nozzle must meet 
§ 193.10-10(0, and each new or replace¬ 
ment low-velocity water spray applica¬ 
tor must meet § 193.10-10(i-l). 

(46 U.S.C. 390b. 481, and 391a; 49 U.S.C. 
1655(b)(1); and 49 CFR 1.46(b) and 
1.46(n)(4)). 

Note. The Coast Guard has determined 
that this document does not contain a 
major proposal requiring the preparation of 
an Economic Impact Statement under Ex¬ 
ecutive Order 11821, as amended, and OMB 
Circular A-107. 

Dated: January 4, 1979. 

R. H. Scarborough. 

Vice Admiral. U.S. Coast Guard. 

Acting Commandant. 

[PR Doc. 79-1016 Piled 1-10-79; 8:45 am) 


(4910-62-M] 

Title 49—Transportation 

SUBTITLE A—OFFICE OF THE 
SECRETARY OF TRANSPORTATION 

COST Docket No. 1; Arndt. No. 1-137] 

PART 1 —ORGANIZATION AND 
DELEGATION OF POWER AND DUTIES 

Delegation to the Commandant of the 
Coast Guard 

AGENCY: Department of Transporta¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This change delegates to 
the Commandant of the Coast Guard 
certain authority that is vested in the 
Secretary of Transportation by the 
Outer Continental Shelf Lands Act 
Amendments of 1978. This authority 
relates to the establishment of safety 
and manning requirements for off¬ 
shore facilities and activities and the 
administration of the liability and 
compensation fund for offshore oil 


RULES AND REGULATIONS 

pollution. These powers and duties are 
being delegated to the Commandant 
since they generally represent an ex¬ 
pansion of functions previously dele¬ 
gated or traditionally associated with 
the Coast Guard. In addition, this 
action will affect an orderly implemen¬ 
tation by the Department of Trans¬ 
portation of the Outer Continental 
Shelf Lands Act Amendments of 1978. 

EFFECTIVE DATE: This amendment 
is effective on January 12, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

LCDR Thomas J. Barrett, USCG. 

Outer Continental Shelf Safety 

Staff. Room 8228. Department of 

Transportation. Nassif Building, 400 

Seventh Street. S.W.. Washington. 

D.C. 20590, (202) 472-5160. 

SUPPLEMENTARY INFORMATION: 
Since this amendment relates to De¬ 
partmental rules of organization, it is 
excepted from notice and public proce¬ 
dure requirements and it may be made 
effective in fewer than 30 days after 
publication in the Federal Register. 

Drafting Information 

The principal persons involved In 
drafting this rule are: 

Commander R. J. Beaver. USCG. Title III 
Fund Project Staff, U.S. Coast Guard; Lieu¬ 
tenant Commander T. J. Barrett. USCG. 
Outer Continental Shelf Safety Staff. U.S. 
Coast Guard; and Richard R. Clark. Office 
of the General Counsel. Office of the Secre¬ 
tary. 

Discussion of Delegation 

On 18 September 1978 the President 
signed into law the Outer Continental 
Shelf Lands Act Amendments of 1978 
(the Amendments). Sections 203 and 
208 of Title II of the Amendments 
confer upon the Secretary of Trans¬ 
portation responsibilities for imposing 
and enforcing regulations concerning 
safety, manning, and documentation 
of certain facilities and activities upon 
the Outer Continental Shelf. (43 
U.S.C. 1331 et seq.) In addition, section 
607 of Title VI. of the Amendments re¬ 
quires the Secretary of Transportation 
to assist the Secretary of Interior with 
respect to recommendations for train¬ 
ing of persons employed on the Outer 
Continental Shelf who are responsible 
for pollution-prevention equipment. 
The powers and duties conferred by 
these sections represent an expansion 
of functions in traditional Coast 
Guard mission areas and. therefore, 
are delegated to the Commandant of 
the Coast Guard. Section 5(e) of the 
Outer Continental Shelf Lands Act, as 
amended, and the newly added Section 
21 make it clear that the Secretary's 
responsibility and authority for pipe¬ 
line safety is not diminished; this au¬ 
thority is to continue in the Office of 
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Pipeline Safety of the Research and 
Special Programs Administration. 

Title III of the Amendments estab¬ 
lishes an offshore oil pollution liabili¬ 
ty and compensation scheme, includ¬ 
ing the creation of a fund to provide 
compensation for oil pollution costs 
and damages when, for any reason, 
payment is not available from the cor¬ 
poration or the facility which Ls the 
source of the oil pollution. The Secre¬ 
tary is assigned primary responsibility 
for the implementation and adminis¬ 
tration of Title III. In keeping with 
the intent of the drafters of this legis¬ 
lation. and in recognition of the exper¬ 
tise and experience of the Coast 
Guard in the oil pollution field, all 
Secretarial functions relating to Title 
III, with the exception of those relat¬ 
ing to referral of disputed claims 
against the fund to a specially ap¬ 
pointed three member panel, are dele¬ 
gated to the Coast Guard. 

Accordingly. Part 1 of Title 49 of the 
Code of Federal Regulations is amend¬ 
ed by revising the heading of §1.53 
and adding new §§ 1.44(p), 1.46(z), and 
1.53(a)(6), to read as follows: 

§ 1.44 Reservation of authority. 


(p) Offshore Oil Pollution Compen¬ 
sation Fund. The following powers 
and duties included in Title III of the 
Outer Continental Shelf Lands Act 
Amendments of 1978 (PL 95-372): 

(1) The authority to appoint three 
member panels to hear and decide dis¬ 
putes pursuant to section 307(h). 

(2) The authority to refer a disputed 
claim to a three member panel for de¬ 
cision in accordance with section 
307(i)(l). 

§ 1.46 Delegations to the Commandant of 
the Coast Cuard 


(y) Carry out the functions vested in 
the Secretary by the Outer Continen¬ 
tal Shelf Lands Act (43 U.S.C. 1331 et 
seq.), as amended. Title III and VI of 
the Outer Continental Shelf Lands 
Act Amendments of 1978 (Pub. L. 95- 
372), except as reserved by § 1.44(p) 
and delegated by § 1.53(a)(6). 

§ 1.53 Delegations to the Administrator of 
the Research and Special Programs 
Administration. 

The Director of the Research and 
Special Programs Administration is 
delegated authority to exercise powers 
and perform duties, including duties 
under the specified statutes as follows: 
(a) Pipelines. 


(6) Outer Continental Shelf Lands 
Act (43 U.S.C. 1331 et seq.) as amend- 
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ed f with respect to establishment, en¬ 
forcement and review of regulations 
concerning pipeline safety. 

(Section 9(e) of the Department of Trans¬ 
portation Act, 49 U.S.C. 1657(e).) 

Issued in Washington, D.C. on Janu¬ 
ary 4, 1979, 

Brock Adams, 

Secretary of Transportation, 
fFR Doc 79-1019 Filed 1-10-79: 8:45 am) 


[7035-01-M] 

CHAPTER X—INTERSTATE 
COMMERCE COMMISSION 

SUBCHAPTER C—ACCOUNTS, RECORDS AND 
REPORTS 

[No. 32448 (Sub.-No. 3)] 

PART 1253—RATEMAKING ORGANI¬ 
ZATIONS: RECORDS AND REPORTS 

Revised Annual Report Form RBO for 
Ratemaking Organizations 

January 8. 1979. 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Notice of final rule. 

SUMMARY: The Commission is 
adopting a revised annual report for 
carrier ratemaking organizations (com¬ 
monly known as rate bureaus). The re¬ 
visions simplify carrier reporting re¬ 
quirements and improve the quality of 
data necessary for the Commission to 
oversee rate bureau operations. In ad¬ 
dition, § 1253.40 is being reworded to 
correct a typographical error. 

DATES: Effective January 1, 1979. 

ADDRESSES: For copies of the new 
reporting forms call: (800) 424-5403. 
Submit comments to: Section of Ac¬ 
counting. Bureau of Accounts, Inter¬ 
state Commerce Commission, Wash¬ 
ington. D.C. 20423. * 

FOR FURTHER INFORMATION 
CONTACT: 

Bryan Brown, Jr., (202) 275-7448. 

SUPPLEMENTAL INFORMATION: 
In Docket No. 32448 (Sub-No. 1), Uni¬ 
form System of Accounts for Rate Bu¬ 
reaus. the Commission established two 
classes of rate bureaus, based on 
annual operating revenue^ The Com¬ 
mission also provided for the annual 
submission in Annual Report Form 
RBO of certain cost and operating 
data and other data relating to the 
actual processing of rate proposals. 
Rate bureaus were divided between 
those with annual operating revenue 
of $100,000 or more and accounts 
maintained under the Uniform System 
of Accounts for rate bureaus (Class I) 
and those with annual operating rev¬ 
enues under $100,000 (Class II). 


RULES AND REGULATIONS 

The Commission’s Data Task Force 
has reviewed Annual Report Form 
RBO to determine whether it is pro¬ 
viding the data which the Commission 
needs. The Task Force had concluded 
that the report provides more data 
than is needed and. for Class II bu¬ 
reaus. creates cumbersome paperwork. 
As a result, the Commission is adopt¬ 
ing a revised form RBO for use begin¬ 
ning with reports for calendar year 
1979. The revised form will simplify 
the reporting requirements for both 
Class I and Class II bureaus and will 
provide the Commission with more 
meaningful information. Specifically, 
revised form RBO will require more 
detailed data relating to the process¬ 
ing of rate proposals. This data will 
enable the Commission to perform its 
monitoring functions of rate bureaus 
better and will assist in analysis of 
rate bureau procedures during on-site 
investigations. 

Class I bureaus will be required to 
complete the entire revised form, 
which includes a schedule for report¬ 
ing remuneration to the five highest 
paid management personnel and all of¬ 
ficers and employees of the bureau 
paid $40,000 or more during the year. 
The confidentiality of this informa¬ 
tion will continue to be preserved. The 
schedule will not be available for 
public inspection. Class II bureaus will 
be required to complete only the sta¬ 
tistical (page 2) and certification (page 
6) portions of the revised report. 

The Commission is taking this op¬ 
portunity to revise and simplify the 
language of § 1253.40, which presently 
contains a typographical error. The 
Commission finds that a formal pro¬ 
ceeding under the Administrative Pro¬ 
cedure Act is not necessary in order to 
adopt this change in § 1253.40. since 
the change is non-substantive. Howev¬ 
er, the Commission invites public com¬ 
ment on the revisions which have been 
made to Annual Report Form RBO. 
Copies of the revised form may be ob¬ 
tained by writing the Office of the 
Secretary. Interstate Commerce Com¬ 
mission. Washington. D.C. 20423 or by 
calling, toll free, (800) 424-5403. Com¬ 
ments should be filed as soon as possi¬ 
ble. 

It is ordered , § 1253.40 of Chapter X 
of Title 49 of the Code of Federal Reg¬ 
ulations is revised to read: 

§ 1253.40 Reporting requirements. 

All Class I and Class II rate bureaus 
are required to file Annual Report 
Form RBO. Two copies of the report 
should be submitted to the Bureau of 
Accounts. Interstate Commerce Com¬ 
mission, Washington, D.C. 20423. 
within the first three months of the 
close of each reporting period. 

This action is taken under the au¬ 
thority of 49 U.S.C. section 10706 and 
5 U.S.C. section 553. Notice of this 


action shall be served by mail on every 
rate bureau operating pursuant to sec¬ 
tion 10706. 

Dated: December 21, 1978. 

By the Commission. Chairman 
O’Neal, Vice Chairman Christian, 
Commissioners Brown, Stafford, 
Gresham, and Clapp. Commissioner 
Brown absent and not participating. 

H. G. Homme, Jr., 
Secretary. 

fFR Doc. 79-1062 Filed 1-10-79; 8:45 am) 


[4310-55-M] 

Title 50—Wildlife and Fisheries 

CHAPTER I—UNITED STATES FISH 
AND WILDLIFE SERVICE, DEPART¬ 
MENT OF THE INTERIOR 

PART 32—SPORT HUNTING 

Amendment to the Opening of Noxu¬ 
bee National Wildlife Refuge, Mis¬ 
sissippi, to Sport Hunting 

AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Special Regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to sport hunt¬ 
ing of Noxubee National Wildlife 
Refuge is compatible with the objec¬ 
tives for which the area was estab¬ 
lished, will utilize a renewable natural 
resource and will provide additional 
recreation opportunity to the public. 

DATES: January 15-February 20, 
1979. 

FOR FURTHER INFORMATION 
CONTACT: 

James H. Roberts. Refuge Manager. 
Noxubee National Wildlife Refuge, 
Route 1. Box 84, Brooksville, Missis¬ 
sippi 39739. Telephone (601) 323- 
5548. 

SUPPLEMENTARY INFORMATION: 

§32.22 Special regulations; upland game; 
for individual wildlife refuge areas. 

Public hunting of upland game on 
the Noxubee National Wildlife 
Refuge, Mississippi, is amended to in¬ 
clude the dates of January 15 to Feb¬ 
ruary 20, 1979. Species permitted to be 
taken are quail and rabbit. The area 
opened is delineated on maps available 
at the refuge headquarters and from 
the office of the Area Manager. UJS. 
Fish and Wildlife Service. 200 E. Pas¬ 
cagoula Street. Suite 300, Jackson, 
Mississippi 39205. Special regulations 
will be the same as those for the De¬ 
cember 16, 1978-January 6, 1979, 

season for quail and rabbit as previ- 
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ously published in the Federal Regis¬ 
ter. 

The provisions of these special regu¬ 
lations supplement the regulations 
which govern hunting on wildlife 
refuge areas as set forth in Title 50, 
Code of Federal Regulations, Part 32. 
Hunting will be in accordance with 
any applicable State regulations. 

(Sec. 2. 33 Stat. 614. as amended; sec. 5. 43 
Stat. 651; sec. 5. 45 Stat. 449; sec. 10. 45 Stat. 
1224: sec. 4. 48 Stat. 402. as amended; sec. 4. 
48 Stat. 451, as amended: sec. 2. 48 Stat. 
1270; sec. 4. 80 Stat. 927; 5 U.S.C. 301. 16 
U.S.C. 685. 725. 690d. 7l5i. 664. 718d, 43 
U.S.C. 315a; 16 U.S.C. 460k. 668dd; sec. 2. 80 
Stat. 926: 16 U.S.C. 668bb.) 

The public is invited to offer sugges¬ 
tions or comments at any time. 

Note. —The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an Economic Impact Statement 
under Executive Order 11949 and OMB Cir¬ 
cular A-107. 

Dated: January 4. 1979. 

Jim Killer. 

Acting Area Afana^er. 

[FR Doc. 79-939 Filed 1-10-79; 8:45 am] 


[3510-22-M] 

Title 50—Wildlife and Fisheries 

CHAPTER VI—FISHERY CONSERVA¬ 
TION AND MANAGEMENT, NA¬ 
TIONAL OCEANIC AND ATMOS¬ 
PHERIC ADMINISTRATION, DE¬ 
PARTMENT OF COMMERCE 

PART 651—ATLANTIC GROUNDFISH 
(COD, HADDOCK, AND YELLOW- 
TAIL FLOUNDER) 

Addition of Appendix A and B to 
Final Regulations 

AGENCY: National Oceanic and At¬ 
mospheric Administration. 

ACTION: Correction of regulations. 

SUMMARY: This document corrects 
the final Atlantic groundfish regula¬ 
tions published on Wednesday. Janu¬ 
ary 3, 1979 (44 FR 885) by adding one 
appendix A and two appendices B. 
which were inadvertently omitted. 
The appendices show the quarterly 
quotas for Atlantic groundfish and 
also the catch limitations for each 
class of fishing vessel. 

EFFECTIVE DATE: This corrective 
addition is effective immediately. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Denton R. Moore, Acting Chief. 
Permit and Regulations Division. 
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National Marine Fisheries Service, 
Washington. D.C. 20235, Telephone: 
(202) 634-7454. 
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Part 651 is corrected by adding Ap¬ 
pendix A and Appendices B to read as 
follows: 


Appendix A—Quarterly Quotas 



Oct.- 
Dec. 78 

Jan.- 
Mar. 79 

April- 
June 79 

July- 
Scpt. 79 

Annual 

COD—Gulf of Maine (Commercial) 

Mobile gear: 

i so r;RT . 

. 581 

699 

798 

479 

2.557 

61 125 GRT . 

. 342 

277 

262 

266 

1.147 

Over 125 GRT . 

. 180 

171 

55 

55 

461 

Fixed gear.«......- 

_ 317 

253 

645 

620 

1.835 

Total...... 

. 1.420 

1.400 

1.760 

1.420 

6.000 

COD—Georges Bank and South (Com¬ 
mercial) Mobile gear 

1_60 ORT . 

. 501 

593 

648 

364 

2.106 

fil ORT . 

. 1.777 

1.567 

2.232 

1,361 

6.937 

Oitor 1 *>5 ORT . 

. 2.958 

2.129 

2.426 

2.365 

9.878 


. 404 

311 

824 

1.540 

3.079 








Total—...—-- 

HADDOCK—Gulf of Maine (Commer¬ 
cial > Mobile gear 

160 GRT..—.... 

61-125 GRT----- 

Over 125 GRT—... ~... 

Ptxed gear.....- 


* Total ..........—.—.*- 

HADDOCK—Georges Bank and South 
(Commercial) Mobile gear 

1-60 GRT..... 

61-125 GRT...... 

Over 125 GRT--- 

Fixed gear---- 


Total......~ 

YEIJX3WTAIL FLOUNDER-East of 
69 W. (Commercial and Recreation¬ 
al): 

All classes..... 

YELLOWTAIL FLOUNDER-West of 
69 West (Commercial and Recre¬ 
ational): 

All classes.................-. 


5.640 

4.600 

6.130 

5.630 

22.000 

183 

146 

460 

200 

989 

261 

209 

183 

160 

813 

178 

202 

83 

86 

549 

106 

210 

265 

198 

779 

728 

767 

991 

644 

3.130 

86 

40 

150 

157 

433 

650 

662 

1.782 

1.023 

4.117 

1.133 

1.393 

2.449 

1.720 

6.695 

33 

72 * 

82 

338 

525 

1,902 

2.167 

4.463 

3.238 

11.770 

810 

1.500 

640 

1,450 

4.400 

960 

1.1S0 

830 

760 

3.700 


Appendix B —Catch Limitations 
(Effective Dec. 29 Dec. 31. 1978] 


Vessel Class 


Gulf of Maine Georges Bank and 
South 


Limits Overruns Limits Overruns 




Coo (pounds/week) 



a. gn GRT 


___ 2.500 1.500 

4.900 

3.500 

A1 . 1 9«i GRT 


. 2.500 1.500 

4.900 

1.500 

Over 125 GRT. 


. Closed Nov. 19- 

Closed Dec. 17 



_____ Closed Dec. 17- 

13.000 

0 






Haddock (pounds/week) 

O itfl GRT 



Closed Nov 19 


fit GRT 


. Closed Nov. 19... 

Closed Dec. 17 


Over 125 GRT 


. Closed Nov. 19. 

Closed Nov. 19 


F*i*ed rpa r. 


. Closed Dec. 17- 

8.000 

0 


YEU.OWTAIL Pl.OU NITER 1 






West of 69 West 

East of 69’ West 

0 60 GRT.... 




.... Closed Dec. 17- 

6.000 

61 125 GRT. 



. 

.... Closed Dec. 17..—«... 

5.000 

Over 125 GRT. 




.... Closed Dec. 17-- 

5.000 


• pounds per week or trip, whichever time period Is longer No overruns are allowed. 
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Appendix B— Catch Limitations ( Revised ) 
[Effective Jan. 1.1879) 



Vessel Class 

Gulf of Maine 

1 1 

Georges Bank and 
South 



Limits Overruns 

Limits Overruns 


Cod (pounds/week) 


0 60 GRT. 



1.500 

1.500 

4.900 

9.800 

14.000 

13.000 

3.500 

3.500 

3.500 

n 

61-125 GRT... 


5 000 

Over 125 GRT. 


Closed Jan ) 

Fixed gear. 


5 000 

0 





u 


Haddock »pounds/wcek> 


0-60 GRT. 




2.500 

2.500 

3.500 
7.000 
10.000 
it non 


61-125 GRT. 



7 000 

fc.JUU 

Over 125 GRT.. 



„„„„ Closed Jan 1 

2.500 

A 

Fixed gear. 



8 000 

0 






n.uuu 

u 


Yellowtail Flounder 1 


West of 69 West East of 69 West 


0-60 GRT.............. 5.000 

61-125 CRT........ 5 000 

Over 125 GRT......_ 5.090 


; Pounds per w«*ek or trip, whichever time period is longer. A vessel may land no more than 5.000 
pounds, even if it fished on both sides of the 69 W. line. No overruns are allowed. 

Signed at Washington, D.C., this 4th day of January, 1979. 

Winfred H. Meibohm. 

Acting Executive Director, 
National Marine Fisheries Service. 
[FR Doc. 79-816 Filed 1-10-79; 8:45 am) 
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proposed rules 


This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules ond regulations. The purpose of these notices is to 
give interested persons on opportunity to participate in the rule making prior to the adoption of the final rules. 


[6450-01-M] 


DEPARTMENT OF ENERGY 

Office of Energy Conservation and Solar 
Applications 

[10 CFR Part 430] 

ENERGY CONSERVATION PROGRAM FOR 
CONSUMER PRODUCTS 

Advance Notice of Proposed Rulemaking and 
Notice of Public Meetings; Correction 

AGENCY: Department of Energy. 

ACTION: Advance Notice of Proposed 
Rulemaking and Notice of Public 
Meetings; Correction. 

SUMMARY: This document corrects 
an Advance Notice of Proposed Rule- 
making that appeared at 44 FR 49, in 
the issue of January 2, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

James A. Smith. U.S. Department of 
Energy. Office of Conservation and 
Solar Applications, Division of 
Buildings and Community Systems, 
Consumer Products Efficiency 
Branch, Room 2248, 20 Massachu¬ 
setts Avenue. NW., Washington, 
D.C. 20545 (202) 376-4814. 

SUPPLEMENTARY INFORMATION: 
FR Doc. 78-35936, appearing at page 
49 in the Federal Register for Tues¬ 
day, January 2, 1979, is corrected as 

follows: 

1. In the “DATES’* paragraph, third 
column, page 49. the date “January 26, 
1979". listed for the Boston, Massa¬ 
chusetts public meeting, is changed to 
read “January 29. 1979”. 

2. The “ADDRESSES” paragraph, 
first column, page 50. is corrected as 
follows: 

The zip code “20461” listed for the 
Department of Energy under “Com¬ 
ments of the document to:” is changed 
to read “20545”. 

The second telephone number, 
“(415) 556-7216”. listed in “Requests 
to speak at thd San Francisco, Califor¬ 
nia meeting:” is changed to read “FI’S 
556-7216”. 

The address, “2000 M Street. NW.,", 
listed for the Washington. D.C.. meet¬ 
ing location under “Meeting loca¬ 
tions:” is changed to read “GSA Audi¬ 
torium. 18th and F Streets, NW.,”. 

The meeting location listed for the 
San Francisco public meeting under 


“Meeting locations:”, “Hyatt Regency 
Union Square”, is changed to read 
“Hyatt Union Square *. 

3. In the “FOR FURTHER INFOR¬ 
MATION CONTACT” paragraph, the 
telephone number in the second line, 
middle column, page 50, now reading 
“(202) 376-4614”, should read “(202) 
376-4814.” 

4. The fourth line of column three, 
page 50, now reading “Standards for 
dishwashers, televisions, clothes wash¬ 
ers. humidifiers, and dehumidifiers 
are” is changed to read “Standards for 
dishwashers, television sets, clothes 
washers, and humidifiers and dehu- 
mid ifiers are”. 

5. The third line of column three 
under the chart, page 51, now reading 
“(dishwashers, television sets, humidi¬ 
fiers. and dehumidifiers, and clothes 
w r ashers)“ is changed to read “(dish¬ 
washers. television sets, humidifiers 
and dehumidifiers, and clothes wash¬ 
ers)”. 

6. The second line of column one, 
page 55. now r reading “terminal, 
through-the-wall (no outdoor 
louvers)," should read “terminal, 
through-the-wall (no outdoor side 
louvers).”. 

7. The eighth line, second para¬ 
graph, of column one. page 55. now 
reading “units (no outdoor louvers)” is 
changed to read “units (no outdoor 
side louvers)“. 

8. The first line of the fourth full 
paragraph of column three, page 58, 
now reading “(1) In accordance with 
DOT test procedures.” is changed to 
read “(I) In accordance with DOE test 
procedures,”. 

9. The ninth line of paragraph 2 in 
the second column under “VI. CON¬ 
SUMER PARTICIPATION”, page 59. 
now reading “• • • Further, DOE will 
accept collect telephone calls, at the 
consumer information numbers listed 
at the beginning of this notice, from 
individuals making requests to speak 
at the public meetings or requesting 
information about this program until 
the close of the comment period 
March 5. 1979.” is changed to read 
“• • • Further. DOE has made availa¬ 
ble a toll free telephone number listed 
at the beginning of this notice under 
consumer information numbers for in¬ 
dividuals outside of the Washington. 
D.C., metropolitan area wishing to re¬ 
quest to speak at the public meetings 
or requesting information about this 
program until the close of the com¬ 
ment period, March 5, 1979. For those 


Individuals residing in the Washing¬ 
ton. D.C.. metropolitan area wishing 
to request to speak at the public meet¬ 
ings or requesting information about 
this program, the number 376-5924 
has been designated for this purpose 
until the close of the comment period, 
March 5, 1979.” 

Issued in Washington, D.C.. January 
5, 1979. 

Omi Walden, 

Assistant Secretary, Conserva¬ 
tion and Solar Applications. 

[FR Doc. 79-992 Filed 1-10-79: 8:45 am] 


[ 1505-01 -M] 

[10 CFR Part 430] 

ENERGY CONSERVATION PROGRAM FOR 
CONSUMER PRODUCTS 

Advance Notice of Proposed Rulemaking ond 
Notice of Public Meetings Regarding Energy 
Efficiency Standards for Nine Types of Con¬ 
sumer Products 

Correction 

In FR Doc. 78-35936 appearing at 
page 49 in the issue for Tuesday. Janu¬ 
ary 2. 1979. on page 56. in Table II. 
under the listing for “Preliminary 
maximum technologically feasible 
energy efficiency levels*' for the cate¬ 
gory of clothes dryers, the designa¬ 
tions now reading “• • • lb/dWh (EF)” 
should have all read “• • • lb/kWh 
(EF)”. 


[4910-13-M] 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

(14 CFR Part 39) 

[Docket No. 18632] 

AIRWORTHINESS DIRECTIVES 

Brittan-Norman (Bembridge) Ltd. BN-2A Mk III 
Series Trislonder Airplanes 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Notice of proposed rule 
making. 

SUMMARY: This notice proposes to 
adopt an Airworthiness Directive (AD) 
that w'ould require the replacement of 
elevator trim tab cables on Britten- 
Norman BN-2A Mk III series Tris¬ 
lander airplanes. Based on several re¬ 
ports of failure of the cables, this AD 
is required to preserve integrity of the 
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elevator trim system and to prevent 
possible hazardous trim tab flutter. 

DATES: Comments must be received 
on or before March 12, 1979. 

ADDRESSES: Send comments on the 
proposal in duplicate to: Federal Avi¬ 
ation Administration, Office of the 
Chief Counsel, Attn: Rules Docket 
(AGC-24) Docket No. 18632, 800 Inde¬ 
pendence Avenue. S.W., Washington, 
D.C. 20591. 

The applicable service bulletin may 
be obtained from: Britten Norman 
(Bembridge) Ltd., Bembridge-Isle of 
Wight. England. 

A copy of the service bulletin is con¬ 
tained in the Rules Docket, Rm. 916, 
800 Independence Avenue, S.W., 
Washington. D.C. 20591. 

FOR FURTHER INFORMATION 
CONTACT: 

D. C. Jacobsen, Chief, Aircraft Certi¬ 
fication Staff, AEU-100, Europe, 
Africa and Middle East Region. Fed¬ 
eral Aviation Administration, c/o 
American Embassy, Brussels, Bel¬ 
gium. Telephone 513.38.30. or Chris 
Christie, AFS-110 Engineering and 
Manufacturing Branch. (202) 426- 
8374. 

SUPPLEMENTARY INFORMATION: 
Interested persons are invited to par¬ 
ticipate in the making of the proposed 
rule by submitting such written data, 
views, or arguments as they may 
desire. Communications should identi¬ 
fy the regulatory docket number and 
be submitted in duplicate to the ad¬ 
dress specified above. All communica¬ 
tions received on or before the closing 
date for comments will be considered 
by the Administrator before taking 
action upon the proposed rule. The 
proposals contained in this notice may 
be changed in the light of comments 
received. All comments will be availa¬ 
ble, both before and after the closing 
date for comments, in the Rules 
Docket for examination by interested 
persons. A report summarizing each 
FAA-public contact, concerned with 
the substance of the proposed AD, will 
be filed in the Rules Docket. 

The FAA has determined that fail¬ 
ure of the elevator trim tab cables, P/ 
Ns NB-45-B-2333, 2231 and 2229 on 
Britten-Norman BN-2 Mk III Tris¬ 
lander airplanes is likely to occur. Sev¬ 
eral instances of failure of the cables 
in the vicinity of the pulleys located in 
the tailplane and rear engine pod have 
been reported. Consequently, it is con¬ 
sidered necessary to require replace¬ 
ment of the existing cables with cables 
of greater flexibility to prevent failure 
of the cables and possible hazardous 
flutter of the elevator trim tab. Since 
this condition is likely to exist or de¬ 
velop on other airplanes of the same 
type design, an AD is being proposed 
which would require replacement of 


the existing cables with cables of im¬ 
proved design. 

The Proposed Amendment 

Accordingly, the Federal Aviation 
Administration proposes to amend 
§39.13 of Part 39 of the Federal Avi¬ 
ation Regulations (14 CFR 39.13) by 
adding the following new Airworthi¬ 
ness Directive: 

Britten-Norman (Bembridge) Ltd. Applies 
to BN-2A Mk III Series Trislander air¬ 
planes, certificated in all categories, 
which do not incorporate Britten- 
Norman modification NB/M/679. 

Compliance is required prior to the accu¬ 
mulation of 1000 hours time in service or 
within 200 hours time in service after the ef¬ 
fective date of this AD, whichever occurs 
later, unless already accomplished. 

To prevent failure of the elevator trim tab 
cable and the possible resultant trim tab 
flutter, replace the existing elevator trim 
tab cables. P/Ns NB-45-B-2333. 2231, 2229 
with new cables P/Ns NB-45-B-2747, 2749. 
2745, respectively, in accordance with Brit¬ 
ten-Norman Service Bulletin BN-2/SB.75. 
dated June 27, 1978, or an FAA-approved 
equivalent. 

(Secs. 313(a). 601, and 603, Federal Aviation 
Act of 1958, as amended. (49 U.S.C. 1354(a). 
1421, and 1423); Sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c); 14 
CFR 11.85). 

Note.— The FAA has determined that this 
document involves a proposed regulation 
which is not considered to be significant 
under the procedures and criteria prescribed 
by Executive Order 12044 and as imple¬ 
mented by interim Department of Transpor¬ 
tation guidelines (43 FR 9582; March 8. 
1978). 

Issued in Washington. D.C., on Janu¬ 
ary 5, 1979. 

Bernard A. Geier, 
Acting Director, 
Flight Standards Service. 

[FR Doc. 79-974 Filed 1-10-79; 8:45 ami 


[4910-22-M] 

Federal Highway Administration 
|23 CFR Part 4201 

[FHWA Docket No. 78-241 

HIGHWAY PLANNING—PROGRAM APPROVAL 
AND AUTHORIZATION 

Propoted Rulemaking 

AGENCY: Federal Highway Adminis¬ 
tration. DOT. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This document proposes 
to prescribe Federal Highway Admin¬ 
istration (FHWA) policies and proce¬ 
dures related to program approval and 
authorization of highway planning 
projects undertaken with Federal-aid 
highway funds. These policies and 


procedures allow more efficient use of 
highway fund by eliminating areas of 
conflict and confusion. 

DATES: Comments must be received 
on or before March 12, 1979. 

ADDRESS: Submit comments, prefer¬ 
ably in triplicate, to FHWA Docket 
No. 78-24, Federal Highway Adminis¬ 
tration, Room 4205, HCC-10, 400 Sev¬ 
enth Street, SW., Washington, D.C. 
20590. All comments and suggestions 
received will be available for examina¬ 
tion at the above address between 7:45 
a.m. and 4:15 p.m. ET, Monday 
through Friday. 

FOR FURTHER INFORMATION 
CONTACT: 

Walter S. Manning, Systems and 
Program Review Branch, Office of 
Highway Planning, 202-426-0175. or 
Lee Burstyn, Office of the Chief 
Counsel, 202-0426-0780, Federal 
Highway Administration, 400 Sev¬ 
enth Street, SW., Washington. D.C. 
20590. 

SUPPLEMENTARY INFORMATION: 
This rule is proposed by the FHWA in 
order to update 23 CFR 420, Subpart 
A. This revision is felt to be more 
flexible and involves a reduction in re¬ 
quirements. There have been no major 
policy changes. 

This proposed regulation would 
codify the policies and procedures con¬ 
tained in the Federal-Aid Highway 
Program Manual. Volume 4. Chapter 
1, Section 2, Subsection 1.* 

Note.— The Federal Highway Administra¬ 
tor has determined that this document does 
not contain a major proposal according to 
the criteria established by the Department 
of Transportation pursuant to E.O. 12044. 

This notice of proposed rulemaking 
is issued under the authority of 23 
U.S.C. §§ 104, 307, and 315, and the del¬ 
egation of authority by the Secretary 
of Transportation at 49 CFR 1.48(b). 

Issued on: January 4, 1979. 

John S. Hassell, Jr.. 
Deputy Administrator. 

It is, therefore, proposed to amend 
Chapter I of Title 23. Code of Federal 
Regulations by revising Part 420, Sub¬ 
part A to read as follows: 

FART 420—PROGRAM MANAGEMENT AND 
COORDINATION 

Subpart A—Highway Planning—Progrom 
Approval and Authorization 

Sec. 

420.101 Purpose. 

420.103 Definitions. 

420.105 Policy. 

420.107 Planning work program format 
and submission. 

420.109 Reporting requirements. 


•The Federal-Aid Highway Program 
Manual is available for inspection and copy¬ 
ing as prescribed in 49 CFR 7, Appendix D. 
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Sec. 

420.111 Approval and authorization proce¬ 
dures. 

420.113 Fiscal procedures. 

Authority: 23 U.S.C. 104, 307, and 315; 
and 49 CFR 1.48(b). 

§ 120.101 Purpose. 

To prescribe Federal Highway Ad¬ 
ministration (FHWA) policies and pro¬ 
cedures related to program approval 
and authorization of highway plan¬ 
ning projects undertaken with Feder¬ 
al-aid highway funds other than the 
one-half percent metropolitan plan¬ 
ning funds. 

§ 420.103 Definitions. 

(a) Type of Funds—HPR. PR. or PL 
funds. HPR funds are the IV* percent 
funds authorized under 23 U.S.C. 
307(c)(2) and PR funds are the option¬ 
al one-half percent funds authorized 
under 23 U.S.C. 307(c)(3). PL funds are 
the one-half percent metropolitan 
planning funds authorized under 23 
U.S.C. 104(f)(1). 

(b) Class of Fund—Primary, second¬ 
ary, urban, or Interstate (including re¬ 
surfacing, restoring, and rehabilitat¬ 
ing) funds which are authorized under 
23 U.S.C. 104(b) and which are the 
source of HPR and PR funds. 

(c) HP&R Work Program—The total 
highway planning and research/devel¬ 
opment effort described in a periodic 
statement(s) of proposed work and es¬ 
timated cost. 

§ 120.105 Policy. 

HPR funds shall be administered as 
a single fund and the identity of PR 
funds, by class, shall be preserved. Ad¬ 
ministration of PL funds shall be in 
accordance with 23 CFR Part 450, 
Subpart B. 

§420.107 Planning work program format 
and submission. 

(a) The planning work program, 
whether including or excluding urban¬ 
ized area planning or research/devel¬ 
opment. shall support the expenditure 
of Federal funds and be in a format 
which is acceptable to both the State 
highway agency (SHA) and the 
FHWA. 

(b) Federal-aid highway funds shall 
not participate in any work accom¬ 
plished prior to FHWA approval and 
authorization of a planning work pro¬ 
gram. 

§ 120.109 Reporting requirements. 

(a) Performance report. 

(1) Unless otherwise waived by 
FHWA. the SHA shall submit to the 
FHWA a quarterly performance 
report w hich at a minimum includes: 

(i) A comparison of actual accom¬ 
plishments to the goals established, 
and 

(ii) Reasons why established goals 
are not being met or were not met. 


(2) The quarterly performance 
report submission requirement may be 
waived by the FHWA. in agreement 
with the SHA. if the SHA submits a 
summary performance report within 
90 days of the anniversary date of the 
work program. 

(b) Financial summary. The SHA 
shall submit to the FHWA. either 
prior to or concurrently with submis¬ 
sion of the work program, a financial 
summary covering the use of all Fed¬ 
eral and matching funds used for 
highway planning, whether for com¬ 
bined or separate projects. 

(c) Financial status report. Unless 
otherwise waived by FHWA, the SHA 
shall submit to the FHWA a quarterly 
financial status report no later than 30 
days after the end of each quarter. 

§ 420.111 Approval and authorization pro¬ 
cedures. 

(a)(1) The SHA shall obtain prior 
approval and authorization from the 
FHWA for a work program. The SHA 
shall also obtain prior approval from 
the FHWA when a revision to an indi¬ 
vidual work item or the work program 
will be necessary for any of the follow¬ 
ing reasons: 

(i) Changes in scope or objectives, 

(ii) Addition of a work item. 

(iii) The need for additional Federal 
funding. 

(iv) The acquisition of equipment 
not identified in the work program, or 

(v) The acquisition of professional 
services rendered by individuals or or¬ 
ganizations not a part of the SHA. 

(a) (2) Minor adjustments to estimat¬ 
ed costs for individual line items do 
not require FHWA approval. 

(b) Authorization to proceed with 
the work program in whole or in part 
shall be deemed a contractual obliga¬ 
tion of the Federal Government pur¬ 
suant to 23 U.S.C. 106 and shall reuire 
that appropriate funds are available 
for Federal participation in the cost of 
the authorized work. 

(c) Execution of. and amendments 
to. the Federal-aid Project Agreement 
(PR-2) shall follow established proce¬ 
dures. 

§ 420.113 Fiscal provedu res. 

(a) The SHA shall follow procedures 
set forth by the FHWA regarding the 
identification of projects. 

(b) Apportionment and Federal 
Share. 

(1) HPR Funds. Unless otherwise de¬ 
termined by the Federal Highway Ad¬ 
ministrator. the maximum percentage 
of Federal participation for HPR 
funds authorized during a given fiscal 
year shall be one of the two rates com¬ 
puted by the FHWA at the time the 
apportionment for that fiscal year is 
made. The rate initially determined 
shall be retained throughout the life 
of the project, except that (i) the SHA 


may revise an active project by modifi¬ 
cation of the project agreement to use 
a revised rate, and (ii) at the final 
voucher stage the SHA may use a rate 
in effect at that time. 

(2) PR Funds. Unless otherwise de¬ 
termined by the Administrator, the 
maximum matching ratio of Federal 
participation for PR funds shall be the 
same as for non-interstate Federal-aid 
construction funds in the State. 

(c) Reimbursement. Federal funds 
shall not be used to reimburse the 
SHA for any work accomplished prior 
to the fiscal year for w'hich the funds 
are apportioned. 

(d) The SHA shall account for any 
property acquired with Federal funds. 

CFR Doc. 79-958 Filed 1-10-79; 8.45 ami 


[4910-14-M] 

Coast Guard 
(33 CFR Part 161] 

CCGD 78-0801 

NEW ORLEANS VESSEL TRAFFIC SERVICE 

AGENCY: Coast Guard. DOT. 

ACTION: Proposed rule. 

SUMMARY: The Coast Guard Is pro¬ 
posing to amend the regulations gov¬ 
erning the New Orleans Vessel Traffic 
Service to reflect existing river prac¬ 
tice and terminology. Since the exist¬ 
ing regulations and rivcfr practice and 
terminology do not coincide, there is a 
potential for unsafe activities on the 
Mississippi River. The proposed 
changes will eliminate any misunder¬ 
standing, and should increase naviga¬ 
tion safety. 

DATES: Comments must be received 
on or before: March 1, 1979. 

ADDRESSES: Comments should be 
submitted to Commandant (G-CMC/ 
81). (CGD 78-080). U.S. Coast Guard. 
Washington. D.C. 20590. Comments 
will be available for examination at 
the Marine Safety Council (G-CMC/ 
81), Room 8117, Department of Trans¬ 
portation. Nassif Building, 400 Sev¬ 
enth Street. S.W., Washington. D.C. 
20590. 

FOR FURTHER INFORMATION 
CONTACT: 

Lieutenant (Junior Grade) George 
W. Molessa. Jr., Office of Marine En¬ 
vironment and Systems (G-WLE-4/ 
73). Room 7315. Department of 
Transportation, Nassif Building. 400 
Seventh Street, S.W., Washington. 
D.C. 20590 (202 426-4958). 

SUPPLEMENTARY INFORMATION: 
Interested persons are invited to par¬ 
ticipate in this proposed rulemaking 
by submitting written views, data, or 
arguments. ICach comment should in- 
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elude the name and address of the 
person submitting the comment, refer¬ 
ence the docket number (CGD 78- 
080), identify the specific section of 
the proposal to which each comment 
applies, and include sufficient detail to 
indicate the basis on which each com¬ 
ment is made. All comments received 
before the expiration of the comment 
period will be considered before final 
action is taken on this proposal. No 
public hearing is planned but one may 
be held at a time and place to be set in 
a later notice in the Federal Register 
if requested in writing by an interested 
person raising a genuine issue and de¬ 
siring to comment orally at a public 
hearing. 

Drafting Information 

The principal persons Involved in 
drafting this proposal are: Lieutenant 
(Junior Grade) George W. Molessa. 
Jr., Project Manager. Office of Marine 
Environment and systems, and 
Edw r ard J. Gill, Jr., Project Attorney, 
Office of the Chief Counsel. 

Discussion of the Proposed 
Regulations 

The regulations governing the New 
Orleans Vessel Traffic Service were 
transferred from the U.S. Army Corps 
of Engineers to the Coast Guard on 
September 29. 1977 (42 FR 51758). 
When the transfer took place, only 
certain non-substantive word changes 
v ere made to make the regulatory lan¬ 
guage compatible with Coast Guard 
operations. The regulations proposed 
in this document are substantive in 
nature. 

It is proposed to lower the levels for 
the Carrollton Gage, thus changing 
the stage of the Mississippi River at 
which the control lights are utilized. 
This proposal reflects a current river 
practice. 

The reference to “Morgans Wharf*’ 
is being deleted since it no longer 
< xists. The “Atlantic Street Discharge 
1 ight” replaces the deleted reference. 

The *‘vertical flagpole at Eastern As- 
: x'iated Terminals” replaces “Diana 
street" as a reference point since it is 
more readily Identifiable. 

This proposal also reflects equip¬ 
ment changes in the traffic lights on 
the Mississippi River. Antiquated 
lights and drive mechanisms used for 
years by the Corps of Engineers are 
being replaced by modern Coast 
Guard FA-190 lanterns. The new 
lights will experience considerably less 
down time because of the replaceabi- 
lity of the standard components. Iden¬ 
tification by the mariner will also be 
improved because the old lamps had 
erratic oscillations. 

The Coast Guard has reviewed this 
proposed rule under the Department 
of Transportation’s “Policies and Pro¬ 
cedures for Simplification, Analysis, 


and Review of Regulations” (43 FR, 
9582, March 8. 1978). A draft evalua¬ 
tion has been prepared, and has been 
included in the public docket. 

In consideraion of the foregoing, it is 
proposed that Part 161 of Title 33 of 
the Code of Federal Regulations be 
amended as follow's: 

By revising § 161.402(b)(1), (2). and 
(3)(i) to read as follows: 

§ 161.402 Vessel operation. 

• • • • • 

(b) • • • 

(1) Control lights. When the Missis¬ 
sippi River reaches 8 feet on the Car¬ 
rollton Gage on a rising stage, and 
until the gage reads 9 feet on a falling 
stage, the movement of all tugs with 
tows and all ships, whether under 
their owm power or in tow\ but exclud¬ 
ing tugs or towboats without tows or 
river craft of comparable size and ma¬ 
neuverability operating under their 
own power, in the vicinity of Algiers 
Point shall be governed by red and 
green lights designated and located as 
follows: Governor Nicholls Light locat¬ 
ed on the left descending bank on the 
wharf shed at the upstream end of Es- 
planada Avenue Wharf, New Orleans, 
approximately 94.3 miles above Head 
of Passes; and Gretna Light located on 
the right descending bank on top of 
the levee at the foot of Ocean Avenue, 
Gretna, approximately 96.6 miles 
above Head of Passes. Governor Ni¬ 
cholls Light has lights visible from 
both upstream and downstream, and 
Gretna Light has lights visible from 
upstream, all indicating by proper 
color the direction of traffic around 
Algiers Point. From downstream, 
Gretna Light always shows green. All 
lights are visible throughout the 
entire width of the river and flash 
once every second. A green light dis¬ 
played ahead of a vessel (in the direc¬ 
tion of travel) indicates that Algiers 
Point is clear and the vessel may pro¬ 
ceed. A red light displayed ahead of a 
vessel (in the direction of travel) indi¬ 
cates that Algiers Point is not clear 
and the vessel shall not proceed. Ab¬ 
sence of lights shall be considered a 
danger signal and no attempt shall be 
made to navigate through the restrict¬ 
ed area. 

(2) Ascending vessels. Ascending ves¬ 
sels shall not proceed farther up the 
river than a line connecting the upper 
end of Atlantic Street Discharge Light 
(on right descending bank) with the 
low f er end of Desire Street Wharf (on 
left descending bank) w f hen a red light 
is displayed. Vessels waiting for a 
change of signal shall keep clear of de¬ 
scending vessels. 

(3) Descending vessels, (i) Descend¬ 
ing vessels shall not proceed farther 
down the river than a line connecting 
the lower end of Julia Street Wharf 


(on left descending bank) with the ver¬ 
tical flagpole at Eastern Associated 
Terminals (on right descending bank) 
when a red light is displayed. Vessels 
shall round to and be headed up¬ 
stream before they reach that line, if 
the signal remains against the vessel. 
Vessels waiting for a change of signal 
shall keep clear of ascending vessels. 

• * • • • 

(Sec. 104. Pub. L. 92-340. 86 Stat. 424 (33 
U.S.C. 1224); 49 CFR 1.46 (n)<4>.) 

Note.— The Coast Guard has determined 
that this document does not contain a 
major proposal requiring preparation of am 
Economic Impact Statement under Execu¬ 
tive Order 11821, as amended, and OMB Cir¬ 
cular A-107. 

Dated: January 4, 1979. 

R. H. Scarborough. 

Vice Admiral U.S. Coast Guard , 
Acting Commandant 

CFR Doc. 79-1018 Filed 1-10-79; 8:45 am) 


[ 6560-01-M] 

ENVIRONMENTAL PROTECTION 
AGENCY 

(40 CFR Pari 65] 

[FRL 1021-4) 

DELAYED COMPLIANCE ORDERS 

Proposed Disapproval of an Administrafive 
Order Issued by Indiana Air Pollution Con¬ 
trol Board to Youngstown Sheet & Tube Co. 

AGENCY: U.S. Environmental Protec¬ 
tion Agency. 

ACTION: Proposed rule. 

SUMMARY: U.S. EPA proposes to dis¬ 
approve an Administrative Order 
issued by the Indiana Air Pollution 
Control Board to Youngstown Sheet 
and Tube Company. The Order re¬ 
quires the Company to bring air emis¬ 
sions from its Sinter plant in East Chi¬ 
cago, Indiana, into compliance by July 
1, 1979, with Regulations APC-3 and 
APC-5 of the Indiana Air Pollution 
Control Board (Indiana APC-3 and In¬ 
diana APC-5). It is important to note 
that Indiana APC-3 is different than 
State Implementation Plan (SIP) 
APC-3, as will be discussed later. Be¬ 
cause the Order has been issued to a 
major source and purports to permit a 
delay in compliance with provisions of 
the SIP, it must be approved by U.S. 
EPA before it can become effective as 
a Delayed Compliance Order under 
the Clean Air Act (the Act). If ap¬ 
proved by U.S. EPA. the Order would 
constitute an addition to the SIP. In 
addition, a source in compliance with 
an approved Order may not be sued 
under the Federal enforcement or citi- 
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zen suit provisions of the Act for viola¬ 
tions of the SIP regulations covered 
by the Order. The purpose of this 
notice is to invite public comment on 
U.S. EPA’s proposed disapproval of 
the Order as a Delayed Compliance 
Order. 

DATE: Written comments must be re¬ 
ceived on or before February 12. 1979. 

ADDRESSES: Comments should be 
submitted to Director. Enforcement 
Division. EPA. Region V. 230 South 
Dearborn Street. Chicago, Illinois 
60604. The State Order, supporting 
material, and public comments re¬ 
ceived in response to this notice may 
be inspected and copied (for appropri¬ 
ate charges) at this address during 
normal business hours. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Michael Smith, Enforcement Di¬ 
vision. U.S. Environmental Protec¬ 
tion Agency, 230 South Dearborn 

Street. Chicago, Illinois 60604, Tele¬ 
phone (312) 353-2082. 

SUPPLEMENTARY INFORMATION: 
Youngstown Sheet and Tube Compa¬ 
ny operates a Sinter plant at East Chi¬ 
cago. Indiana. The Order under con¬ 
sideration addresses emissions from 
the Sinter plant which is subject to In¬ 
diana APC-3 as promulgated on Octo¬ 
ber 7, 1974, and APC-5 as promulgated 
on December 6, 1968. Indiana APC-3 
sets the standards for visible emis¬ 
sions. but is less stringent than the 
federally approved SIP APC-3. The 
Order does not require compliance 
with the applicable Indiana SIP. The 
Order, at Order paragraph 1, requires 
compliance with '*• • • Indiana Air 
Pollution Control Board Regulations 
APC-3 and APC-5. as promulgated Oc¬ 
tober 7. 1974 and December 6. 1968 re¬ 
spectively. • • •” The cited Indiana 
APC-3 contains a 15 minute exemp¬ 
tion which was disapproved when sub¬ 
mitted by the State (40 FR 50032. Oc¬ 
tober 28, 1975) and does not appear as 
part of the Indiana Implementation 
Plan. An approval of this Order would 
constitute approval of compliance with 
a requirement less stringent than the 
applicable Indiana Implementation 
Plan and is not authorized by section 
113(d)(1) of the Act. 

The Order also provides for an ex¬ 
tension of dates by which certain 
events are required under the Order, 
upon certain “satisfactory show- 
ing(s)*\ Such extensions cannot be ac¬ 
complished except by means of the 
rulemaking process for Order approv¬ 
al. 

The Order contains provisions which 
would shield the Company from civil 
or criminal penalties if certain vaguely 
defined events occur. Such provisions 
eliminate effective State enforcement 
of the provisions of the Order and 


could impair Federal enforcement con¬ 
trary to sections 113(d)(1), (9). (10) of 
the Act. For these reasons, the U.S. 
Environmental Protection Agency pro¬ 
poses to disapprove the state Order. 

Because this Order has been issued 
to a major source of visible emissions 
and permits a delay in compliance 
with the applicable regulation, it must 
be approved by U.S. EPA before it be¬ 
comes effective as a Delayed Compli¬ 
ance Order under section 113(d) of the 
Act. U.S. EPA may approve the Order 
only if it satisfies the appropriate re¬ 
quirements of this subsection. 

If the Order is disapproved by U.S. 
EPA. source compliance with its terms 
would not preclude Federal enforce¬ 
ment action under Section 113 of the 
Act against the source for violations of 
the regulation covered by the Order 
during the period the Order is in 
effect. Enforcement against the source 
under the citizen suit provision of the 
Act (Section 304) would similarly not 
be precluded. If disapproved, the 
Order would not constitute an addi¬ 
tion to the Indiana SIP. 

All interested persons are invited to 
submit written comments on the pro¬ 
posed disapproval of the Order. Writ¬ 
ten comments received by the date 
specified above will be considered in 
determining whether U.S. EPA will 
disapprove the Order. After the public 
comment period, the Administrator of 
U.S. EPA will publish in the Federal 
Register the Agency’s final action on 
the Order in 40 CFR Part 65. 

(Authority: 42 US.C. 7413. 7601.) 

Dated: November 28. 1978. 

John McGuire, 

V. 

[FR Doc. 79-912 Filed 1-10-79; 8:45 am] 


Regional Administrator, 
Region 


[4110-02-M] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of Education 
[45 CFR Port 122a] 

INDOCHINA REFUGEE CHILDREN ASSISTANCE 
ACT 

AGENCY: Office of Education, HEW. 

ACTION: Notice of decision to develop 
regulations. 

SUMMARY: The Commissioner of 
Education proposes regulations for the 
Indochina Refugee Children Assist¬ 
ance Act as required by the Education 
Amendments of 1978. The intended 
effect of the regulations is to provide 
direction to State and local education¬ 
al agencies in implementing the pro¬ 
gram w r hich will provide services to 
those Indochinese refugee children 
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parolled into the United States on or 
after January 1. 1977. 

The regulations will include: (a) The 
eligibility requirements of the refugee 
children: 

(b) Educational services: 

(c) Adjustment of the allotted 
amount of funds per child: 

(d) The role of the SEA; 

(e) Implementation of the Commis¬ 
sioner’s by-pass authority as well as 
the Commissioner’s authority to real¬ 
locate and ratably reduce allocations, 
and to provide services to nonpublic 
school children. 

These regulations are policy signifi¬ 
cant. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. James H. Lockhart, Room 2189 
FOB #6, 400 Maryland Avenue. 
S.W.. Washington. D.C. 20202. Tele¬ 
phone: (202) 245-3081. 

(Catalog of Federal Domestic Assistance No. 
13.596. Indochina Refugee Children Assist¬ 
ance Act.) 

Dated: November 1. 1978. 

Ernest L. Boyer, 

U.S. Commissione.ro/Education . 
[FR Doc. 79-1021 Filed 1-10-79: 8.45 am] 


[4110-D2-MJ 

[45 CFR Part 161b] 

METRIC EDUCATION PROGRAM 

AGENCY: Office of Education. HEW. 

ACTION: Notice of decision to develop 
regulations. 

SUMMARY: The Commissioner of 
Education proposes to recodify and 
amend the regulations for the Metric 
Education Program. The proposed reg¬ 
ulations will revise the sections of the 
existing regulations that have been 
found to be ambiguous or unclear. 
They will also include revisions that 
are necessary to implement that pro¬ 
gram as required by the Education 
Amendments of 1978. Some of these 
revisions will be to revise: (1) criteria 
for awarding new grants; (2) sections 
of the present regulations that address 
the funding of the National Metric 
Education Technical Support Grant; 
and (3) criteria for funding of public 
and private nonprofit organizations. 
These proposed regulations are consid¬ 
ered to be technical. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. Floyd A. Davis, Room 835, Ri¬ 
viere Building. 1832 M Street. N.W., 
Washington. D.C. Telephone: (202) 
653-5920. 

(Catalog of Federal Domestic Assistance 
Program 13.561 Metric Education Program) 
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Dated: December 1, 1978. 

Ernest L. Boyer, 
U.S. Commissioner of Education. 
[FR Doc. 79-1022 Filed 1-10-79; 8:45 am] 


[4110-02-M] 

[45 CFR Port 161c] 

ARTS EDUCATION PROGRAM 

AGENCY: Office of Education, HEW. 

ACTION: Notice of decision to amend 
regulations. 

SUMMARY: The Commissioner of 
Education proposes to amend the Arts 
Education Program regulations to in¬ 
corporate changes in the program au¬ 
thorized by the Education Amend¬ 
ments of 1978. The act authorizes fi¬ 
nancial assistance to strengthen the 
arts in elementary and secondary edu¬ 
cation. The regulations govern the se¬ 
lection of all grantees and some con¬ 
tractors for funding under the pro¬ 
gram. The regulations respond to the 
broadened eligibility provision in the 
legislation, which allows public and 
private organizations, as well as State 
and local educational agencies, to com¬ 
pete for funds. The regulations estab¬ 
lish eligibility requirements and crite¬ 
ria for applicants. These regulations 
are policy significant. 

FOR FURTHER INFORMATION 
CONTACT: 

Lonna Jones (Room 4129, Federal 
Office Building 6), 400 Maryland 
Avenue, S.W.. Washington, D.C. 
20202. Telephone: (202) 472-5658. 

(Catalog of Federal Domestic Assistance 
Number 13.566. Arts Education Program) 

Dated: December 11, 1978. 

Ernest L. Boyer. 

U.S. Commissioner of Education. 
[FR Doc. 79-1023 Hied 1-10-79; 8:45 am] 


[4110-02-M] 

145 CFR Part 16U] 

CONSUMERS* EDUCATION PROGRAM 

AGENCY: Office of Education. HEW. 

ACTION: Notice of decision to develop 
regulations. 

SUMMARY: The Commissioner of 
Education proposes to recodify and 
amend the regulations for the Con¬ 
sumers* Education Program. The pro¬ 
posed regulations will simplify and 
clarify the language of the existing 
regulations and implement the Educa¬ 
tion Amendments of 1978. The major 
thrust of these amendments is to de¬ 
velop the capacity of educational insti¬ 
tutions and community agencies to 
provide consumers' education to per¬ 
sons of all ages in a variety of settings. 


It has been determined that these reg¬ 
ulations are policy significant. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. Dustin W. Wilson, Jr., Office of 
Consumers* Education, U.S. Office 
of Education, 400 Maryland Avenue, 
S.W., Washington, D.C. 20202. 
Phone: (202) 653-5983. 

(Catalog of Federal Domestic Assistance No. 
13.564, Consumers’ Education Program) 

Dated: December 1, 1978. 

Ernest L. Boyer, 

U.S. Commissioner of Education. 
[FR Doc. 79-1024 Filed 1-10-79; 8:45 am] 


[4110-02-M] 

[45 CFR Part 161n] 

SPECIAL GRANTS FOR SAFE SCHOOLS 

AGENCY: Office of Education, HEW. 

ACTION: Notice of decision to develop 
regulations. 

SUMMARY: The Commissioner of 
Education proposes to publish a notice 
of proposed rulemaking for Special 
Grants for Safe Schools under the 
Education Amendments of 1978. These 
regulations govern the award of grants 
to local educational agencies to reduce 
arid prevent crimes against children, 
employees, and school facilities. They 
define terminology, establish funding 
criteria, and emphasize program pur¬ 
pose and direction. These regulations 
are policy significant. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Robert L. Thomas, 400 Mary¬ 
land Avenue, S.W.. Room 3010, 
ROB-3. Washington. D.C. 20202. 
Telephone: 202-245-2605. 

(Catalog of Federal Domestic Assistance 
Number Special Grants for Safe Schools) 

Dated: November 1, 1978. 

Ernest L. Boyer, 

U.S. Commissioner of Education. 
[FR Doc. 79-1025 Filed 1-10-79; 8:45 am] 


[4110-02-M] 

(45 CFR Part 183] 

FINANCIAL ASSISTANCE FOR 
ENVIRONMENTAL EDUCATION PROJECTS 

AGENCY: Office of Education, HEW. 

ACTION: Notice of decision to develop 
regulations. 

SUMMARY: The Commissioner of 
Education proposes to publish regula¬ 
tions governing the award of grants to 
improve environmental education. The 
regulations are required by the techni¬ 
cal amendments in the reauthoriza- 
tion of the Environmental Education 


Act of 1974. They will also clarify the 
language of the existing regulations. 
These regulations are technical. 

FOR FURTHER INFORMATION 
CONTACT: 

Ms. Sylvia Wright. Room 2025, 
FOB-6, 400 Maryland Avenue, SW., 
Washington, D.C. 20202. Telephone: 
202/245-9231. 

(Catalog of Federal Domestic Assistance 
Number 13.522, Environmental Education 
Program) 

Dated: September 28, 1978. 

Ernest L. Boyer. 

U.S. Commissioner of Education. 
[FR Doc. 79-1026 Filed 1-10-79: 8:45 am] 


[4110-07-M] 

Social Security Administration 
[45 CFR Parts 205 and 206) 

AID TO FAMILIES WITH DEPENDENT CHILDREN 
Access to Wage Record Information 

AGENCY: Social Securtiy Administra¬ 
tion. HEW. 

ACTION: Proposed rule. 

SUMMARY: The proposed regulations 
specify the requirements for State 
AFDC agencies to request wage infor¬ 
mation from the State unemployment 
compensation agencies. If State unem¬ 
ployment compensation agencies do 
not have the information. State AFDC 
agencies must request this from the 
Social Security Administration. This 
information will be used to determine 
eligibility for, or the amount of. finan¬ 
cial assistance or services. These regu¬ 
lations also specify the safeguards 
which must be observed in the use of 
the information under the Aid to Fam¬ 
ilies with Dependent Children (AFDC) 
program. 

DATES: Comments must be received 
on or before March 12. 1979. 

ADDRESSES: Prior to final adoption 
of the proposed regulations, considera¬ 
tion will be given to any comments 
submitted in writing to the Commis¬ 
sioner of Social Security, Department 
of Health. Education, and Welfare. 
P.O. box 1585, Baltimore, Maryland 
21203. 

Copies of all comments received in 
response to this notice will be availa¬ 
ble during regular business hours at 
the Washington Inquiries Section, 
Office of Information, Social Security 
Administration. Department of 
Health, Education, and Welfare, 
North Building. Room 5131. 330 Inde¬ 
pendence Avenue. S.W., Washington, 
D.C. 20201. 

FOR FURTHER INFORMATION 
CONTACT: 

Miss Helen T. Hamilton, Office of 
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Family Assistance, Division of 

Policy, Social Security Administra¬ 
tion. 330 C Street. S.W., Washing¬ 
ton, D.C. 20201, telephone (202) 245- 

1716. 

SUPPLEMENTARY INFORMATION: 
Section 403 of Pub. L. 95-216 amended 
section 402(a) of the Social Security 
Act to add a new paragraph (29). This 
provides that, in the administration of 
the AFDC program, State AFDC agen¬ 
cies must request and use wage infor¬ 
mation, about current applicants and 
recipients, available from the Social 
Security Administration and from 
agencies administering State unem¬ 
ployment compensation laws. State 
AFDC agencies must request informa¬ 
tion from the Social Security Adminis¬ 
tration when it is not available from a 
State unemployment compenstation 
agency. This requirement is effective 
October 1, 1979. 

These provisions are designed to im¬ 
prove a State’s ability to acquire accu¬ 
rate wage data about current appli¬ 
cants and recipients. The use of this 
wage information is expected to 
enable a State to reduce error rates in 
determining eligibility for, and the 
amount of, assistance under its AFDC 
program. 

The proposed regulations require 
that a State establish procedures to 
request and use wage information for 
all current AFDC applicants or recipi¬ 
ents from the State unemployment 
compensation agency, if wage informa¬ 
tion is available, four times each year. 

If a State unemployment compensa¬ 
tion agency does not collect wage in¬ 
formation. the AFDC agency must re¬ 
quest this information from the Social 
Security Administration twice each 
year. 

The State agency is to use the re¬ 
quested wage information to deter¬ 
mine a person’s eligibility for, or the 
amount of, aid or services under its 
AFDC plan. In addition, this informa¬ 
tion is available for any investigation 
or prosecution to determine whether 
recipients received aid or services to 
which they were not entitled. 

A large amount of wage information 
is available from State unemployment 
compensation agencies and the Social 
Security Administration. The data are 
maintained by those agencies in com¬ 
puterized storage files in social secu¬ 
rity number sequence. This, together 
with the expected large number of re¬ 
quests for data, will make furnishing 
the requested wage information sub¬ 
ject to error and long delays unless a v 
practical procedure for exchanging in¬ 
formation is used. For this season, the 
proposed regulations require that an 
AFDC agency maintain an automated 
file of current applicants’ and recipi¬ 
ents’ names and social security num¬ 
bers. Requests for wage information 
WU1 be made from these automated 


files in a “machine-readable” format 
to permit electronic transfers of infor¬ 
mation from the wage records to the 
AFDC agency. 

The Department believes this re¬ 
quirement is essential to the efficient 
operation of the wage information 
system mandated by section 403 of 
Public Law 95-216. Manual record¬ 
keeping and printed or handwritten 
requests would be far more error- 
prone, and would result in long delays 
in furnishing the requested informa¬ 
tion. Errors and delay would make the 
new information substantially less 
useful to a State in accurately deter¬ 
mining eligibility and the amount of 
the grant, thus frustrating the pur¬ 
pose for which this legislation was en¬ 
acted. 

Under these regulations, all existing 
confidentiality requirements for 
AFDC information apply to the auto¬ 
mated files and wage information. 
These protections are clarified with 
the addition of § 205.50(a)(3)(ii> and 
(iii), which require than any informa¬ 
tion about w'ages. including informa¬ 
tion in machine-readable form, must 
be stored so that unauthorized persons 
cannot acquire the information. In ad¬ 
dition. anyone with access to this in¬ 
formation must be advised of the cir¬ 
cumstances under which access is per¬ 
mitted and the sanctions imposed for 
its misuse. These requirements will 
apply to information about wages 
from any source. 

States are encouraged to develop 
ADP systems security procedures for 
protecting wage information. In that 
regard. Part 6 of DHEW Systems 
Manual is considered to be a good ref¬ 
erence and will be made available to 
interested States upon request. 

The protections within both 45 CFR 
205.50 and 20 CFR 401.105 apply to 
wage information provided under the 
proposed regulations. In certain re¬ 
spects, however, these may be incon¬ 
sistent because of historic differences 
betweeen the AFDC program and the 
Old Age. Survivors and Disability In¬ 
surance programs. The disclosure reg¬ 
ulations will be revised shortly to 
ensure consistency. Until then, if 
there is an inconsistency between two 
provisions, the more restrictive ap¬ 
plies. 

The proposed regulations also pro¬ 
vide that the specific arrangements 
for requesting wage information be 
covered in an agreement between the 
requesting agency and the agency fur¬ 
nishing the information. Each agree¬ 
ment will identify, at a minimum, the 
officials authorized to make te re¬ 
quests; the exact methods to be used; 
the dates in the year that the requests 
will be made; the periods of employ¬ 
ment for which wage information will 
be furnished (i.e., the wage reporting 
periods); the time within which the re- 
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quested information will be furnished: 
safeguards limiting release or redisclo¬ 
sure; and any reimbursement to be 
made for the costs of furnishing the 
requested information. 

In addition, to measure the results 
and the cost effectiveness of the wage 
data exchange, the Department is re¬ 
quiring that State AFDC agencies 
maintain basic statistical information 
about the chanes in eligibility and 
benefit amount which occur after this 
requirement is effective. We are spe¬ 
cifically soliciting States’ views regard¬ 
ing this requirement, particularly the 
extent to which a serious reporting 
burden would result, and whether 
agencies believe that alternative ways 
of measuring effectiveness would be 
superior. 

The proposed regulations also pro¬ 
vide that assistance will not be denied, 
delayed or discontinued, pending re¬ 
ceipt of wage information requested 
under these new requirements, if 
other documentary evidence estab¬ 
lishes that the individual is eligible. 
The Department expects that in most 
cases the information gained through 
the wage record system will be used to 
verify eligiblity information already 
received. 

State agencies will be required to im¬ 
plement these provisions by October 1. 
1979. 

Agencies may implement these pro¬ 
visions sooner, if they wish. The new’ 
law also added section 411 to the 
Social Security Act which is currently 
in effect. This provides that the Secre¬ 
tary of Health, Education, and Wel¬ 
fare will, upon request, make available 
to State and local agencies w f age infor¬ 
mation contained in the records of the 
Social Security Administration for use 
in determining an individual’s eligib¬ 
lity for. or the amount of. assistance 
or services under the AFDC program. 
The new law also added a new' section 
3304(a)(16) to the Federal Unemploy¬ 
ment Tax Act. This provides that wage 
information which is contained in the 
records of the agency administering 
State unemployment compensation 
laws, shall similarly be available to 
State and local welfare agencies. 
Under both of these provisions, the 
Secretary of Health. Education, and 
Welfare is to establish safeguards en¬ 
suring that wage information obtained 
from the State unemployment com¬ 
pensation agencies or the Social Secu¬ 
rity Administration is used only for 
the specified AFDC purposes. 

The Department's iterim regulations 
for the disclosure or official records 
and information to State and local 
AFDC agencies were published on Jan¬ 
uary 30, 1978. (43 FR 3907), and public 
comment was requested on June 14. 
1978 (43 FR 25672). 

The regulations are to be issued 
under the authority contained in sec- 


11, 1979 
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tions 402, 411, 1102. 1106(a). of the 
Social Security Act, as amended: 49 
Stat. 647, as amended, 91 Stat. 1561. 53 
Stat. 1398, as amended: 42 U.S.C. 602. 
611. 1302, 1306(a). and section 403 of 
Public Law 95-216. 91 Stat. 1561. 

(Catalog of Federal Domestic Assitance Pro¬ 
gram No. 13.761, Public Assistance—Mainte¬ 
nance Assistance (State Aid).) 

Dated: October 2. 1978. 

Don Wortman, 
Acting Commissioner 
of Social Security. 

Approved: December 28. 1978. 

Joseph A. Califano, Jr., 

Secretary of Health, 

Education, and Welfare . 

Chapter II, Title 45 of the Code of 
Federal Regulations is amended as set 
forth below: 

1. Section 205.50 is amended by re¬ 
vising paragraph (a)(2Xi)(B) and para¬ 
graph (a)(3) to read as follows: 

§ 205.50 Safeguarding information for the 
financial assistance and social services 
programs. 

(a) State plan requirements. • • • 

( 2 )• • • 

<!)••• 

(B) Information related to the social 
and economic conditions or circum¬ 
stances of a particular individual, in¬ 
cluding wage information (see § 205.51) 
obtained from the agency administer¬ 
ing the State unemployment compen¬ 
sation laws or from the Social Security 
Administration: 


(3)<i) The agency will publicize pro¬ 
visions governing the confidential 
nature of information about appli¬ 
cants and recipients, including the 
legal sanctions imposed for improper 
disclosure and use, and will make 
these provisions available to appli¬ 
cants and recipients and to other per¬ 
sons and agencies to whom informa¬ 
tion is disclosed. 

(ii) All information about wages (in¬ 
cluding that described in §205.51) will 
be stored and processed so that no un¬ 
authorized personnel can acquire or 
retrieve the information by any 
means. 

(iii) All persons with access to infor¬ 
mation about wages will be advised of 
the circumstances under which access 
is permitted and the sanctions im¬ 
posed for illegal use or disclosure of 
the information. 


2. A new § 205.51 is added to read as 
follows: 

§ 205.51 Definition of wage information. 

For purposes of §§ 205.50, 205.56, 
205.57. 205.58, 205.60, and 206.10. 


(a) Wage information requested 
from agencies administering State un¬ 
employment compensation laws means 
information about both "wages” and 
“self-employment income” as defined 
in the State unemployment compensa¬ 
tion laws: 

(b) Wage information requested 
from the Social Security Administra¬ 
tion means information about both 
"wages” and “self-employment 
income” as defined in title II of the 
Social Security Act: and 

(c) Wage information also includes 
the name and address of the employer 
and the identification number used by 
the employer in making the wage 
report. 

3. A new § 205.56 is added to read as 
follows: 

§ 205.56 Access to wage information from 
agencies administering State unem¬ 
ployment compensation laws and from 
the Social Security Administration. 

A State plan under title IV-A of the 
Social Security Act must provide that: 

(a) The State agency will request 
wage information about all current 
AFDC applicants and recipients quar¬ 
terly from agencies administering the 
State unemployment compensation 
laws if those agencies collect wage in¬ 
formation. If they do not. the State 
agency must request the wage infor¬ 
mation semi-annually from the Social 
Security Administration. 

(b) The State agency will use this 
wage information for: 

(1) Determining individuals' eligibil¬ 
ity for aid or services under the State 
plan: 

(2) Determining the amount of aid 
or services; 

(3) Investigations to determine 
whether recipients received aid or 
services under the State plan to which 
they were not entitled: and 

(4) Criminal or civil prosecutions 
based on receipt of aid or services 
under the State plan to which recipi¬ 
ents were not entitled. 

4. A new § 205.57 is added to read as 
follows: 

§ 205.57 Maintenance of an automated 
file; requests for wage information. 

A State plan under title IV-A of the 
Social Security Act must provide that: 

(a) The State agency will maintain a 
file which is machine-readable, i.e., 
which is maintained in a fashion that 
permits automated processing, con¬ 
taining the name and social security 
number of each person applying for. 
or receiving, aid or services under the 
plan. 

(b) Requests for wage information 
will be made in machine-readable form 
from this file. 

5. A new § 205.58 is added to read as 
follows: 


§ 205.58 Access to wage information; spe¬ 
cific agreements between the State 
agency and the agency supplying the 
information. 

(a) A State plan under title IV-A of 
the Social Security Act must provide 
that, in carrying out the requirements 
of §§ 205.56 and 205.57, the State 
agency will enter into specific agree¬ 
ments with agencies administering 
State unemployment compensation 
laws, or with the Social Security Ad¬ 
ministration. if appropriate, detailing 
the procedures to be used in request¬ 
ing and providing wage information. 

(b) These agreements will include, 
but need not be limited to, the follow¬ 
ing: 

(1) Identification of all agency offi¬ 
cials by position with authority to re¬ 
quest wage information; 

(2) Methods and timing of the re¬ 
quests for information, including the 
machine-readable format to be used, 
and the period of time needed to fur¬ 
nish the requested wage information; 

(3) The wage reporting periods for 
which information will be provided; 

(4) Safeguards limiting release or re¬ 
disclosure as required by Federal or 
State law or regulation, including the 
requirements of §205.50 and 20 CFR 
401.105; and 

(5) Reimbursement, if any. for the 
costs of furnishing the information re¬ 
quested by the State agency. 

6. Section 205.60 is amended by 
adding a sentence to paragraph (a)(1); 
redesignating paragraph (a)(2) as 
(a)(3) and adding a new paragraph 
(a)(2) to read as follows: 

§ 205.60 Reports and maintenance of rec¬ 
ords. 

(a) State plan requirements. • • • 

( 1 )• * * 

In addition, records kept under a 
State’s IV-A plan will include the indi¬ 
vidual’s social security number. 

(2) Under title IV-A, the State 
agency will establish and maintain sta¬ 
tistical records regarding the specific 
effect of the use of wage information 
on all of the following: 

(i) The number and dollar value of 
case closings per month; 

(ii) The number and dollar value of 
grant reductions per month; 

(iii) The number and dollar value of 
grant increases per month: 

(iv) The number of cases referred for 
prosecution per month; 

(v) The number of cases prosecuted 
per month; and 

(vi) The number and dollar value of 
overpayments recovered per month. 

7. Section 206.10 is amended by re¬ 
vising paragraph (a)(5) to read as fol¬ 
lows: 

§206.10 Application, determination of eli¬ 
gibility and furnishing of assistance. 

(a) State plan requirements. • • • 
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(5)(i) Financial assistance and medi¬ 
cal care and sendees included in the 
plan shall be furnished promptly to 
eligible individuals without any delay 
attributable to the agency's adminis¬ 
trative process, and shall be continued 
regularly to all eligible individuals 
until they are found to be ineligible. 
Under this requirement there must be 
arrangements to assist applicants and 
recipients in obtaining medical care 
and services in emergency situations 
on a 24-hour basis, 7 days a week. 

(ii) Under title IV-A, assistance will 
not be denied, delayed or discontinued 
pending receipt of wage information 
requested under § 205.56, if other evi¬ 
dence establishes the individual’s eligi¬ 
bility for assistance. 

[FR Doc. 79-1027 Filed 1-10-79; 8:45 am] 


[7035-01 -Ml 

INTERSTATE COMMERCE 
COMMISSION 

[49 CFR Port 11001 

[Ex Parte No. MC-109 (Sub-No. 1); Ex Parte 
No. MC-110] 

APPLICATIONS SEEKING SUBSTITUTION OF 
FOR-HIRE SERVICE FOR PROPRIETARY OPER¬ 
ATIONS; SERVICE AT NEW PLANTSITES 

Rules and Practice 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Notice of discontinuance of 
proceedings. 

SUMMARY: The Commission has 
under consideration proposed rules [42 
FR 55241 (1977) (Ex Parte No. MC-109 
(Sub-No. 1). 42 FR 55239 (1977) (Ex 
Parte No. MC-110)] which would ease 
significantly entry requirements with 
respect to motor carrier applicants 
seeking substitute for-hire service for 
proprietary operations or to provide 
service for a new plantsite. In view of 
recent procedural revisions adopted in 
Ex Parte No. 55 (Sub-No. 25). Revision 
of Application Procedures. 42 FR 
62486 (1977), and Ex Parte No. 55 
(Sub-No. 26), Protest Standards in 
Motor Carrier Application Proceed¬ 
ings, 43 FR 50908 (1978). the Commis¬ 
sion now believes that further consid¬ 
eration of and action on the proposals 
in these proceedings are unnecessary. 
The objectives sought in these rule- 
making proceedings can be accom¬ 
plished under the newly revised proce¬ 
dures without adding to our regula¬ 
tions. Accordingly, the proceedings in 
Ex Parte No. MC-109 (Sub-No. 1). Ap¬ 
plications Seeking Substitution of For- 
Hire Service for Proprietary Oper¬ 
ations. and Ex Parte No. MC-110, 
Service at New Plantsites, are discon¬ 
tinued. 

EFFECTIVE DATE: January 11. 1979. 


FOR FURTHER INFORMATION 
CONTACT: 

Michael Erenberg, (202)-275-7292. 

This document is issued under the 
authority contained in 49 U.S.C. 10321 
and 5 U.S.C. 553 and 559. 

Dated December 18. 1978. 

By the Commission, Chairman 
O’Neal. Vice Chairman Christian. 
Commissioners Brown, Stafford. 
Gresham, and Clapp. 

H. G. Homme, Jr., 

Secretary. 

[FR Doc. 79-1063 Filed 1-10-79; 8:45 am] 


[7035-01-M] 

(49 CFR Parts 1207 and 1240] 

[No. 36137 (Sub. No. 1)1 

REVISION OF LEVELS OF REVENUES WHICH 
DEFINE THE CLASSES OF MOTOR CARRIERS 
OF PROPERTY 

Classes of Carriers 

January 8. 1979. 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMAJRY: This Notice proposes 
changes in the levels of gross annual 
carrier operating revenues which 
define the classes of common and con¬ 
tract motor carriers of property for ac¬ 
counting and reporting purposes. 
These changes will reduce the number 
of carriers subject to the Commission’s 
accounting requirements, and reduce 
the reporting burden. 

DATES: Comments should be filed by 
February 12, 1979. 

ADDRESSES: An original and 10 
copies (if possible) of any comments 
should be sent to: Secretary. Inter¬ 
state Commerce Commission. Wash¬ 
ington. D.C. 20423. 

FOR FURTHER INFORMATION 
CONTACT: 

Bryan Brown, Jr.. Chief. Section of 
Accounting. Telephone: (202) 275- 
7448. 

SUPPLEMENTARY INFORMATION: 
Carrier revenues have grown not nec¬ 
essarily from increased operations, but 
as a result of the general inflation of 
the economy. Leaving the revenue 
levels which define carrier classes un¬ 
changed would result in an increasing 
number of small carriers becoming 
subject to our uniform system of ac¬ 
counts and related detailed reporting 
requirements. The small carriers find 
our accounting and reporting require¬ 
ments administratively and financially 
burdensome. To relieve these carriers 
without jeopardizing regulation of the 
industry, we propose to raise the levels 
of gross annual carrier operating rev¬ 


enues. which define the classes of 
motor carriers of property, as showm 
below: 

Revenue Levels 


Class 

Current 

Proposed 

I 

S3 million or more.. 

S5 million or 
more. 

II 

So00.000 to less than S3 

SI million to less 


million. 

than $5 million. 

III 

Less than $500.000. 

Loss than SI 
million. 


The changes will benefit about 1,500 
carriers, composed of: 


66 Class Is that would be reclassified to Class 

II's. 

691 Class II’s that would be reclassified to 
Class Ill’s. 

781 Class Ill’s that would otherwise become 
Class II's due to the new level for that 
class. 

1.538 

In addition, the base revenue level 
for common carriers of general freight 
subject to Instruction 27 of the Uni¬ 
form System of Accounts for Motor 
Carriers of Property will be changed 
from $500,000 (Class II) to $1 million, 
with 75 percent or more of operating 
revenues derived from general freight. 

The proposed revisions will be effec¬ 
tive for the year beginning January 1. 
1979, based on reports of operations 
for the year 1978. 

This decision does not significantly 
affect the quality of the human envi¬ 
ronment. No oral hearing is planned at 
this time. 

It is ordered: 

(1) This rulemaking is instituted 
pursuant to Sections 204 and 220 of 
the Interstate Commerce Act, and Sec¬ 
tions 553 and 559 of the Administra¬ 
tive Procedures Act. to consider 
whether the proposed revisions in this 
Notice are warranted. 

(2) Ail motor carriers of property 
subject to the Interstate Commerce 
Act are made respondents in this rule- 
making. 

(3) All respondents, each Governor 
of every State, and the Public Utilities 
Commission or Board for each State 
having jurisdiction over transporta¬ 
tion be served with a copy of this 
order. 

Dated: December 19. 1978. 

By the Commission, Chairman 
O'Neal. Vice Chairman Christian, and 
Commissioners Brown, Stafford. 
Gresham, and Clapp. Vice Chairman 
Christian and Commissioner Stafford 
believe that more staff study should 
be undertaken prior to attempting to 
specify the precise dividing points for 
the three classes of carriers. Commis¬ 
sioner Brown was absent and did not 
participate in the disposition of this 
proceeding. 

H. G. Homme, Jr., 
Secretary. 

IFR Doc. 79-1064 Filed 1-10-79; 8:45 am] 
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13410-02-M ] 

DEPARTMENT OF AGRICULTURE 

Agriculture Marketing Service 
THIEF RIVER LIVESTOCK AUCTION, INC., ET AL. 
Depositing of Stockyards 

It has been ascertained, and notice is 
hereby given, that the livestock mar¬ 
kets named herein, originally posted 
on the respective dates specified below 
as being subject to the Packers and 
Stockyards Act, 1921, as amended (7 
U.S.C. 181 et scq.\ no longer come 
within the definition of a stockyard 
under said Act and are, therefore, no 
longer subject to the provisions of the 
Act. 

Facility No., Naim. Location of Stockyard, 
and Elate of Posting 

MN-154 Thief River Livestock Auction, 
Inc.. Thief River Falls. Minnesota. Octo¬ 
ber 2, 1961 

MO 181 Platte County Auction Company. 
Inc.. Platte City, Missouri. January 13. 
1960 

NJ 101 Flemington Agricultural Marketing 
Coop Ass’n.. Inc., Flemington, New Jersey. 
September 9, 1965 

SD-120 Gettysburg Livestock Sales Com¬ 
pany. Inc.. Gettysburg, South dakota. 
June 26. 1956 

SD-159 Yankton Livestock Auction 
Market. Yankton. South Dakota. January 
18, 1944 

WA-119 Tacoma Livestock Market. 
Spanaway. Washington. January 28. 1967 

Notice or other public procedure has 
not preceded promulgation of the 
foregoing rule. There is no legal justi¬ 
fication for not promptly deposting a 
stockyard which is no longer within 
the definition of that term contained 
in the Act. 

The foregoing is in the nature of a 
rule relieving a restriction and may be 
made effective in less than 30 days 
after publication in the Federal Reg¬ 
is ikr. This notice shall become effec¬ 
tive upon publication in the Federal 
Register. 

(42 Stat. 159. as amended and supplement¬ 
ed; 7 U.S.C. 181c/ seq.). 

Done at Washington. D.C. this 3rd 
day of January, 1979. 

Edward L. Thompson, 
Chief, Registrations, Bonds, and 
Reports Branch, Livestock 
Marketing Division. 

[FR Doc. 79-1012 Filed 1-10-79; 8:45 ami 


[3410-11-M] 

Forest Service 

GOSPEL-HUMP ADVISORY COMMITTEE 
Meeting 

The Gospel-Hump Advisory Com¬ 
mittee will meet at 7 p.m., February 
22. 1979 in the meeting room of the 
Smokejumpers Barracks, Grangeville 
Airport. Grangeville. Idaho. The pur¬ 
pose of this meeting is to make a de¬ 
tailed review of Research's work plan. 

The meeting will be open to the 
public. Persons who wish to attend 
should notify Ed Laven, 319 East 
Main, Grangeville, Idaho; telephone 
208-983-1950. Written statements may 
be filed with the committee before or 
after the meeting. 

Don Biddison, 

Forest Superxnsor. 

January 3. 1979. 

[FR Doc. 79-962 Filed 1-10-79; 8:45 ami 


[ 6320-01 -M] 

CIVIL AERONAUTICS BOARD 

I Docket No. 33552: Order No. 79-1-321 

FRONTIER AIRLINES AND THE SHREVEPORT 
PARTIES 

Order To Show Cause and Gront’ng Exemption 

On September 28. 1978, Frontier, to¬ 
gether with the Shreveport Parties. 1 
filed for exemption authority under 
section 416(b) of the Act to provide 
first nonstop service between Shreve¬ 
port and Oklahoma City for 5 years.* 
Frontier proposes to extend one Salt 
Lake City-Denver-Oklahoma City 
flight to Shreveport and to add a 
second flight in a year if the operating 
results are good.* 

In support, the applicants state that: 
Shreveport travelers will gain, in addi¬ 
tion to first nonstop Oklahoma City 
service, first single-plane service to 


‘The City of Shreveport and the Shreve¬ 
port Chamber of Commerce. 

'Braniff. on November 7, 1978, and Texas 
International, on November 6. 1978, filed 
notices of intent to suspend their service at 
Shreveport (in Dockets 33957 and 33947, re¬ 
spectively). Shreveport also receives certifi¬ 
cated service from Delta. 

’Shreveport would be a new point on 
Frontier’s system; Denver-Oklahoma City 
service Is not currently provided by Frontier 
but will be in effect In fiscal year 1980. (See 
FL-102, p. 1). 


Denver and Salt Lake City and greater 
connecting opportunities for the 
entire Rocky Mountain area via 
Denver: discount fares will be offered; 
travel time and circuitry for the mar¬ 
kets will be greatly reduced; certifica¬ 
tion would preclude Frontier from pro¬ 
viding the proposed services, and 
Frontier's subsidy need will be reduced 
by $329,000. 

No answers have been filed. 4 

We have decided to order any inter¬ 
ested person to show cause why Fron¬ 
tier's certificate should not be amend¬ 
ed to authorize, on a Category II sub¬ 
sidy ineligible basis, permissive non¬ 
stop Shreveport-Oklahoma City serv¬ 
ice. We will also grant Frontier an ex¬ 
emption to provide the service until 90 
days after our final decision on the 
proposed certificate amendment. That 
the proposed certificate amendment is 
consistent with the public convenience 
and necessity follows from the tenta¬ 
tive findings discussed below. 5 

The certification of Frontier in the 
Shreveport-Oklahoma City market 
makes possible first nonstop service 
there and first single-plane service in 
the Shreveport-Denver/Salt Lake City 
markets. Travel time in the primary 
market could be cut by IVSi hours. 
That market has been growing faster 
than traffic nationwide, and the tw f o 
communities have close economic ties. 6 
Under these circumstances, and in 
view of the fact that certification is 
the norm under the Act, we believe 
that a certificate amendment is a 
better vehicle here than an exemption 
standing alone which would need to be 
renewed. The permissive authority we 
propose to aw r ard leaves the decision of 
whether to Inaugurate service to a 
management reading of marketplace 
conditions. 


4 The City of Oklahoma City, the Oklaho¬ 
ma City Chamber of Commerce and the 
Trustees of the Oklahoma City Airport 
Trust filed a Joint petition for leave to inter¬ 
vene. Under Part 302.15 of our procedural 
Regulations we do not require such peti¬ 
tions for participation in nonhearing mat¬ 
ters such as exemptions. Therefore, we will 
dismiss the petition. 

‘We also tentatively find, based on offi¬ 
cially noticeable material, that Frontier is a 
citizen of the United States and is fit. will¬ 
ing and able to provide the air transporta 
lion in question and abide by our rules. 

•Both are areas where there is consider¬ 
able activity in oil and gas exploration. 
There are also a number of headquarters or 
branch offices of national or regional corpo¬ 
rations of substantial size located around 
Shreveport and Oklahoma City. 


# 
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For the above reasons and because 
delaying the service improvements 
would be unresponsive to the current 
needs of the market, we find that 
exempting Frontier from the require¬ 
ments of section 401 to enable it to 
serve immediately is consistent with 
the public interest. 7 

Interested persons will be given 30 
days following the date of service of 
this order to show cause why these 
tentative findings and conclusions 
should not be made final. We expect 
that objections will be supported by 
detailed economic or legal arguments. 
We will not entertain general, vague 
or unsupported objections. Answers to 
objections are due within 10 days after 
the due date for objections. 

Accordingly, 1. We direct all inter¬ 
ested persons to show cause why we 
should not issue an order making final 
these tentative findings and conclu¬ 
sions and amending Frontier’s certifi¬ 
cate for Route 73 so as to add a new 
segment authorizing, on a permissive. 
Category II subsidy ineligible basis, 
nonstop scheduled air transportation 
of persons, property and mail between 
the terminal point Oklahoma City. 
Okla., and the terminal point Shreve¬ 
port. La.; 

2. Any interested persons having ob¬ 
jections to the issuance of an order 
making the proposed findings, conclu¬ 
sions and certificate amendments 
shall, no later than February 8. 1979. 
file with us and serve upon all persons 
listed in paragraph 8 a statement of 
objections together with a summary of 
testimony, statistical data, and evi¬ 
dence expected to be relied upon to 
support its objections; answers to ob¬ 
jections shall be filed by February 20. 
1979; 

3. If timely and properly supported 
objections are filed, full consideration 
will be accorded the matters or issues 
raised before further action is taken 
by the Board;* 

4. In the event no objections are 
filed to any part of this order, we will 
deem all further procedural steps re¬ 
lating to such part or parts have been 
waived, and we will take further 
action; 

5. We exempt Frontier from section 
401 of the Act to permit it to provide 
the air service described above be¬ 
tween Oklahoma City and Shreveport; 

8. The authority granted in 5 above 
will be effective until 90 days follow- 


: We have reviewed Frontier’s environ¬ 
mental evaluation for its proposc-d services 
and conclude that our actions will not sig¬ 
nificantly affect the quality of the human 
environment within the meaning of the Na¬ 
tional Environmental Policy Act of 1969 and 
are not major regulatory actions under the 
Energy Policy and Conservation Act of 1975. 

"All motions and/or petitions for recon¬ 
sideration shall be filed within the period 
allowed for filing objections and we will not 
entertain further motions, requests or peti¬ 
tions for reconsideration of this order. 


ing the final determination of the cer¬ 
tification proceeding; 

7. We dismiss the petition for leave 
to intervene filed by the City of Okla¬ 
homa City, the Oklahoma City Cham¬ 
ber of Commerce, and the Trustees of 
the Oklahoma City Airport Trust; 

8. We shall serve a copy of this order 
on all persons listed in Docket 33552; 
and 

9. We may amend or revoke the ex¬ 
emption given by this order at any 
time in our discretion without hearing. 

We shall publish this order in the 
Federal Register. 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor' 
Secretary. 

[FR Doc. 79-1028 Filed 1-10-79: 8:45 ami 


[6320-01-M] 

fOrder 79-1-31: Docket 31727] 

REEVE ALEUTIAN AIRWAYS 

Route 127 (Seattle-Cold Boy); Order To Show 
Cause 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 4th day of January, 1979. 

On September 13, 1978, Reeve Aleu¬ 
tian Airways filed an application to 
amend its certificate for Route 127 so 
as to add a new segment authorizing 
nonstop service between Seattle, 
Washington, and Cold Bay. Alaska. 
Initially. Reeve will offer three non¬ 
stop round-trip flights a week during 
the peak summer period and two 
flights during the off-peak period with 
L-188 Electra equipment. 1 * 

In support of its application. Reeve 
states that the addition of the new 
segment will help relieve recent heavy 
demands on its Anchorage-Cold Bay 
operations;* that the proposed direct 
nonstop service will eliminate the risk 
of missed connections and unwanted 
overnight stays in Anchorage; 3 and 
that the public will benefit through a 
lowering of passenger fares and cargo 
rates. Reeve also contends that award 
of the requested authority will not 
affect existing service and will result 
in the more efficient utilization of its 
L-188 Electra aircraft. Reeve present¬ 
ed exhibits designed to show that its 


•The peak summer period runs from May 

15-October 15 while the off-peak period 
occurs October 16-May 14. 

3 The carrier has experienced increased air 
service demand in the Anchorage-Cold Bay 
market because of the influx of laborers to 
local fish processing companies. The recent 
growth in the fisheries industry is attribut¬ 
ed to the passing of a bill authorizing the 
expansion of the exclusive U.S. fishing 
limits from 12 to 200 miles. 

’At present, passengers wishing to fly 
from the lower 48 states to Reeve Aleutian s 
system must travel via a two-carrier con¬ 
necting flight over Anchorage. 


new service will be profitable and that 
this profit will help strengthen a small 
carrier. Finally. Reeve states that no 
risk will be borne to taxpayers because 
of the proposed service since it Is an 
unsubsidized carrier. 

No answers were filed in response to 
Reeve’s motion. 

We have tentatively concluded, on 
the basis of the findings below*, that it 
is consistent with the public conven¬ 
ience and necessity to amend Reeve’s 
certificate for Route 127 so as to au¬ 
thorize direct nonstop Seattle-Cold 
Bay service. We also tentatively find, 
based on Reeve’s ongoing operational, 
financial and other data on file with 
the Board, that Reeve is fit. willing, 
and able to perform the air transpor¬ 
tation it proposes and to conform to 
the provisions of the Act and the 
Board rules; and that, based on the en¬ 
vironmental evaluation submitted by 
Reeve, our proposed action would not 
be a major Federal action significantly 
affecting the quality of the environ¬ 
ment within the meaning of section 
102(2X0 of the National Environmen¬ 
tal Policy Act of 1969. or a major regu¬ 
latory action within the meaning of 
the Energy Policy and Conservation 
Act of 1975. 

During the time Reeve’s application 
has been before the Board. Congress 
passed the Airline Deregulation Act of 
1978 which, inter alia, establishes a 
presumption that applications for in¬ 
terstate certificate authority are con¬ 
sistent with the public convenience 
and necessity (and should, therefore, 
be granted) unless an opponent, of the 
application proves by a preponderance 
of the evidence, that the application is 
not consistent with the public conven¬ 
ience and necessity. 4 Our proposal to 
give Reeve Seattle-Cold Bay nonstop 
authority will encourage innovation in 
pricing by offering the potential for 
lower passenger fares and cargo rates 
and increasing the availability of effi¬ 
cient services by eliminating the po¬ 
tential inconvenience in a Seattle-Cold 
Bay connecting flight. 

We will give interested persons 30 
days following the date of service of 
this order to show cause why these 
tentative findings and conclusions 
should not be made final. Under sec¬ 
tion 401(9)(B) added by Section 14 of 
the Airline Deregulation Act of 1978 , 
effective on October 24, 1978, the 
burden of proof is on objecting parties 
to show that the grant of Reeve’s ap¬ 
plication is not consistent with the 
public convenience and necessity. Ac¬ 
cordingly, objections must be support¬ 
ed by detailed economic or legal argu¬ 
ments. If an oral evidentiary hearing 
complete with the opportunity for 
cross-examination is requested, the ob¬ 
jector should state, in detail, why such 
a hearing is necessary and what rele- 


4 Pub. L. No. 95-504, section 14. 
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vant and material facts he would 
expect to establish through such a 
hearing that cannot be established in 
written pleadings. General, vague, or 
unsupported objections will not be en¬ 
tertained. 

Accordingly. 

1. We direct all interested persons to 
show cause why the Board should not 
issue an order making final the tenta¬ 
tive findings and conclusions stated 
here and amending Reeve’s certificate 
for Route 127 so as to add a new seg¬ 
ment authorizing the nonstop sched¬ 
uled air transportation of persons, 
property, and mail between Seattle, on 
the one hand, and Cold Bay. on the 
other. 

2. We require any interested persons 
having objections to the issuance of an 
order making final the proposed find¬ 
ings. conclusions, and certificate 
amendments no later than February 8. 
1979, to file with the Board and serve 
upon all persons listed in paragraph 5 
a statement of objections together 
with a summary of testimony, statisti¬ 
cal data, and evidence expected to be 
relied upon to support its objections; 
answers to objections shall be filed no 
later than February 19. 1979; 

3. If timely and properly supported 
objections are filed, we will accord full 
consideration to the matters or issues 
raised before further consideration;'* 

4. If no one files objections to any 
part of this order, we will consider all 
further procedural steps relating to 
such part or parts waived, and the case 
submitted to us for further action; and 

5. We will serve a copy of this order 
upon all persons named in the service 
list of Docket 31727. 

We shall publish this order in the 
Federal Register. 

By the Civil Aeronautics Board.* 

Phyllis T. Kaylor. 

Secretary. 

IFR Do<*. 79-1029 Filed 1-10-79; 8:45 ami 


[3510-22-M] 

DEPARTMENT OF COMMERCE 

Notional Oceanic and Atmospheric 
Administration 

MARINE MAMMALS 

Modification of Permit 

Notice is hereby given that, pursu¬ 
ant to the provisions of Sections 216 
33(d) and (e) of the Regulations Gov¬ 
erning the Taking and Importing of 
Marine Mammals (50 CFR Part 216). 
Permit No. 142 issued to Dr. Bruce R. 
Mate, Assistant Professor. School of 
Oceanography Marine Science Center. 


‘Since provision is made for filing objec¬ 
tions. we will not entertain petitions for re¬ 
consideration. 

‘All Members concurred. 


Oregon State University. Newport, 
Oregon 97365, on July 22. 1976. is 
modified in the following manner; 

1. Section B-8 has been changed to 
read; “This Permit is valid with re¬ 
spect to the taking authorized herein, 
until December 31, 1979.” 

This modification is effective on 
January 11, 1979. 

JThe Permit as modified, and docu¬ 
mentation pertaining to the modifica¬ 
tion is available for review in the fol¬ 
lowing offices; 

Assistant Administrator for Fisher¬ 
ies. National Marine Fisheries Sendee, 
3300 Whitehaven Street, N.W.. Wash¬ 
ington, D.C.; and 

Regional Director, National Marine 
Fisheries Service. Northwest Region. 
1700 Westlake Avenue North. Seattle. 
Washington 98109. 

Dated; December 27. 1978. 

Jack W. Gehringer, 
Deputy Assistant, Administrator 
for Fisheries, National Marine 
Fisheries Service. 

IFR Doc. 79-976 Filed 1-10-79; 8:45 am] 


[3510-22-M] 

GULF OF MEXICO FISHERY MANAGEMENT 
COUNCIL 

Public Meeting 

AGENCY; National Marine Fisheries 
Service. NOAA. 

ACTION: Public Meeting. 

SUMMARY: The Gulf of Mexico Fish¬ 
ery Management Council established 
by Section 302 of the Fishery Conser¬ 
vation and Management Act of 1976 
(Pub. L. 94-265). will meet to: (1) 
Review status reports on development 
of fishery management plans; (2) con¬ 
sider foreign fishing applications, if 
any; and (3) conduct other fishery 
management business. 

DATES: The meeting will convene on 
Tuesday. February 6. 1979, at 1:30 p.m. 
and adjourn on Thursday. February 8, 
1979, at approximately 12:00 noon. 
The meeting is open to the public. 

ADDRESS: The meeting will be held 
in the Mediterranean Room of the 
Bienville House Motor Hotel. 320 De¬ 
catur Street. New r Orleans, Louisiana. 

FOR FURTHER INFORMATION 
CONTACT: 

Wayne E. Swingle, Executive Direc¬ 
tor. Gulf of Mexico Fishery Manage¬ 
ment Council, Lincoln Center, Suite 
881, 5401 West Kennedy Boulevard, 
Tampa, Florida 33609. Telephone: 
(813) 228-2815. 

Dated: January* 8. 1979. 

Winfred H. Meibohm, 
Acting Executive Director, 
National Marine Fisheries Service. 
IFR Doc. 79-1011 Filed 1-10-79; 8:45 am] 


[3510-04-M] 

National Technical Information Service 
GOVERNMENT-OWNED INVENTIONS 
Availability for Licensing 

The inventions listed below are 
owned by the U.S. Government and 
are available for domestic and possibly 
foreign licensing in accordance with 
the licensing policies of the agency- 
sponsors. 

Copies of the patents cited are avail¬ 
able from the Commissioner of Pat¬ 
ents & Trademarks. Washington, DC 
20231, for $.50 each. Requests for 
copies of patents must include the 
patent number. 

Copies of the patent applications 
can be purchased from the National 
Technical Information Service (NTIS), 
Springfield. Virginia 22161 for $4.00 
($8.00 outside North American Conti¬ 
nent). Requests for copies of patent 
applications must include the PAT- 
APPL number. Claims are deleted 
from patent application copies sold to 
the public to avoid premature disclo¬ 
sure in the event of an interference 
before the Patent and Trademark 
Office. Claims and other technical 
data will usually be made available to 
serious prospective licensees by the 
agency w'hich filed the case. 

Requests for licensing information 
on a particular invention should be di¬ 
rected to the address cited for the 
agency-sponsor. 

Douglas J. Campion. 
Patent Program Coordinator. 

. National Technical Informa¬ 
tion Service. 

U.S. Department op the Air Force. AF/ 
JACP, 1900 Half Street. S.W.. Washing¬ 
ton. DC 20324. 

Patent Application 762.079: Azimuth Moni¬ 
toring System; filed Aug. 10. 1978. 

Patent Application 915.719: Sorption Tube 
Atmospheric Sampling System; filed June 
15. 1978. 

Patent Application 916.024: Gas Relief 
Valve Design for Low Temperature; filed 
June 15. 1978. 

Patent Application 920.867: Secondary Seal 
for Tubing Joined via 1 -Band Couplings; 
filed June 28. 1978. 

Patent Application 922.602: Grating Output 
Wavefront Sampling System; filed July 7. 
1978. 

Patent 4.091.184: High Power. Rechargea¬ 
ble, Pile Type Silver Zinc Battery; filed 
Aug. 19. 1977. patented May 23. 1978; not 
available NTIS. 

Patent 4,091.256: Pulsed Atomic Beam Ap¬ 
paratus; filed Jan. 16. 1975. patented May 
23, 1978; not available NTIS. 

Patent 4.091.681: Method for the Simulta¬ 
neous Determination of Low Optical Bulk 
and Surface Absorption Coefficients in 
Solids; filed June 21. 1977. patented May 
30. 1978; not available NTIS. 
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U.S. Department of the Navy. Assistant 
Chief for Patents. Office of Naval Re¬ 
search. Code 302, Arlington. Va. 22217. 

Patent Application 882,297: Offset Liquid 
Metal Storage Method and Means; filed 
Feb. 28. 1978. 

Patent Application 895,416: Gas Laser Aero¬ 
dynamic Window; filed Apr. 11. 1978. 

Patent Application 895,828: Piezoelectric 
Polymer Hydrophone; filed Apr. 13, 1978. 

Patent Application 909.319: Diver Con¬ 
trolled Underwater Linear Milling Ma¬ 
chine; filed May 24, 1978. 

Patent Application 911,261: Hydrogen Iso¬ 
tope Separation: filed May 31, 1978. 

Patent Application 915,345: Linkage Appa¬ 
ratus for Synchronizing Aircraft Door 
Movements with the Deployment of a 
Door-Enclosed Member: filed June 13. 
1978. 

Patent Application 916.410: Hydraulic 
Chain Jack Automatic Latch Control 
System; filed June 16, 1978. 

Patent Application 916,412: Pontoon Spud- 
well System; filed June 16, 1978. 

Patent Application 918,122: Bis(2-fluoro-2,2- 
dinit roethyl) thionocarbonate and a 
Method of Preparation; filed June 22. 
1978. 

Patent Application 920.429: Surface Profile 
Follower and Indicator System; filed June 
29. 1978. 

Patent Application 921.912: Reactively 
Loaded Corner Fed Electric Microstrip 
Dipole Antennas; filed July 3. 1978. 

Patent Application 923,857: High-Speed 
Electrooptical A/D Converter; filed July 
12. 1978. 

Patent Application 925.726: Surface Acous¬ 
tic Wave Modulator Using Single Crystal 
Films of Lithium Ferrite; filed July 18. 
1978. 

Patent 4.051,424: Digital Amp-Hour Moni¬ 
tor: filed July 13, 1978. patented Sept. 27, 
1977: not available NTIS. 

Patent 4.054.787: Apparatus for Computing 
an Arithmetically Accumulated Sequence 
of Numbers; filed June 6. 1975. patented 
Oct. 18. 1977; not available NTIS. 

Patent 4.055,632: Controllable Gas Gener¬ 
ator: filed Dec. 22. 1976. patented Oct. 25, 
1977; not available NTIS. . 

Patent 4.058.446: Anodic Stripping Voltam¬ 
metry System and Combination Electrode 
Assembly Therefore: filed Nov. 29, 1976. 
patented Nov. 15. 1977: not available 
NTIS. 

Patent 4,060.850: Beam Former Using Bessel 
Sequences; filed Apr. 25, 1977, patented 
Nov. 29. 1977; not available NTIS. 

Patent 4.067,025: Self Developing Camera 
for Use in Macrophotography and Endos¬ 
copic Pathology: filed May 3. 1976, patent¬ 
ed Jan. 3, 1978; not available NTIS. 

Patent 4.087.374: Photodichroic Crystals 
and Preparation Thereof: filed Apr. 30, 
1975. patented May 2. 1978; not available 
NTIS. 

National Aeronautics & Space Administra 
tion. Assistant General Counsel for 
Patent Matters. NASA Code GP-2. 
Washington. DC 20546. 

N78 32917 4: NASA Patent Abstracts Bib¬ 
liography: A Continuing Bibliography. 
Section 1: Abstracts; July 1978. 

N78 32918 2: NASA Patent Abstracts Bib¬ 
liography: A Continuing Bibliography. 
Section 2: Indexes; July 1978. 

Patent Application 928.129: Displacement 
Probes with Self-Contained Exciting 
Medium; filed July 26. 1978. 


Patent Application 931.090: Gas Path Seal; 
filed Aug. 4. 1978. 

Patent Application 931.218: A Pressure 
Limiting Propellant Actuating System: 
filed August 4. 1978. 

Patent 4,081,250: CoaJ desulfurization Proc¬ 
ess: filed Aug. 27. 1976, patented Mar. 28. 
1978; not available NTIS. 

Patent 4,091,166: Boron Trifluoride Coat¬ 
ings for Thermoplastic Materials and 
Method of Applying Same in Glow Dis¬ 
charge; filed June 17, 1977, patented May 
23. 1978; not available NTIS. 

Patent 4,091,464: Spacesuit Mobility Joints; 
filed Dec. 23, 1976, patented May 30. 1978; 
not available NTIS. 

Patent 4,091,465: Spacesuit Torso Closure; 
filed Mar. 23. 1977. patented May 30. 1978; 
not available NTIS. 

Patent 4.091,665: Multi-Purpose Wind 
Tunnel Reaction Control Model Block; 
filed Feb. 11. 1977, patented May 30. 1978; 
not available NTIS. 

Patent 4.091,798: Non-Tracking Solar 
Energy Collector System: filed Feb. 3. 
1977, patented May 30. 1978; not available 
NTIS. 

Patent 4,091.800: Solar Pond; filed June 30, 
1977, patented May 30. 1978; not available 
NTIS. 

Patent 4.092,188: Nilramine Propellants; 
filed May 16. 1977, patented May 30. 1978; 
not available NTIS. 

Patent 4,092.274: Polymeric Foams from 
Cross-Linkable Poly-N- 

Arylenebenzimida/xjles; filed July 26. 1976, 
patented May 30. 1978; not available 
NTIS. 

Patent 4,092,648: Reflex Feed System for 
Dual Frequency Antenna with Frequency 
Cutoff Means; filed March 24, 1977. pat¬ 
ented May 30. 1978; not available NTIS. 

Patent 4,092,874: Actuator Mechanism; filed 
Dec. 6. 1976, patented June 6. 1978; not 
available NTIS. 

[FR Doc. 79 945 Filed 1 10-79; 8:45 ami 


13510-17-M] 

Office of the Secretary 

IDept. Organization Order No. 10-111 

DEPUTY UNDER SECRETARY 

Statement of Responsibilities and Functions; 

Delegation of Authority 

This order effective December 6, 
1978 supersedes the material appear¬ 
ing at 42 FR 62028 of December 8, 
1977. 

Section 1 . Purpose. 01. This Order 
prescribes the responsibilities and 
functions of the Deputy Under Secre¬ 
tary. 

Sec. 2. Administrative Designation. 
The position of Deputy Under Secre¬ 
tary is hereby continued. The Deputy 
Under Secretary shall report and be 
responsible to the Secretary. 

Sec. 3. Status and Line of Authority. 
.01 The Director, Office of Regional 
Affairs shall serve as the principal as¬ 
sistant of the Deputy Under Secretary 
and shall perform the functions of the 
Deputy Under Secretary in the latter’s 
absence. 


.02 The coordinating functions speci¬ 
fied in this Order shall be performed 
in conjunction with the Assistant Sec¬ 
retaries for Policy and Administration. 

.03 The consulation functions speci¬ 
fied in this Order shall be performed 
in conjunction with the responsibil¬ 
ities of the Assistant to the Secretary. 

Sec. 4. Functions. The Deputy 
Under Secretary shall; 

.01 Provide coordination of and as¬ 
sistance to the Secretarial Representa¬ 
tives. on behalf of the Secretary. 

.02 Serve as the Department’s liaison 
with individual governors and mayors. 

.03 Provide a point of contact and 
outreach for constituents of the De¬ 
partment. 

.04 Assist the Department in being 
aware of, and responsive to, the needs 
of constituents; and in particular, 
foster and promote the integration 
and coordination of the Department’s 
services to people, places, industries, 
and businesses, and other government 
agencies. 

.05 Involve constituents, as appropri¬ 
ate. in Department policymaking and 
program development. Insure their 
awareness of Department resources, 
policies, and programs. 

.06 Convene meetings of constituents 
and Department officials, as neces¬ 
sary, to resolve problems and improve 
coordination in areas affecting more 
than one major element of the De¬ 
partment; and in coordination with 
the Assistant to the Secretary, to com¬ 
ment. on significant Department poli¬ 
cies and programs. 

.07 Assist the Under Secretary in the 
Under Secretary’s capacity as a 
member of the Under Secretaries 
Group on Regional Operations pursu¬ 
ant to Executive Order 11892 of Janu¬ 
ary 1, 1976. 

.08 Initiate, assist in, facilitate, or 
manage development and coordination 
of new Departmental services, ap¬ 
proaches. or systems for meeting the 
Department’s goals, using suitable 
methods, to include demonstration 
and pilot programs. 

.09 Work to improve the coordinated 
impact of the programs of two or more 
operating units, both in Washington 
and in the field, for the benefit of 
users of Departmental services and for 
contributions to cost reduction efforts. 

.10 Encourage, promote, and facili¬ 
tate improved coordination, coopera¬ 
tion, and support among the various 
field elements of the Department. 

.11 Advise the Secretary on lead and 
support roles of Departmental agen¬ 
cies when Commerce participation is 
required in interdepartmental groups; 
and serve as lead or provide staff sup¬ 
port for inter- or intra-Depar^mental 
task forces or groups concerned with 
State, county and municipal govern¬ 
ment assistance, program coordination 
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and development, or other matters as 
assigned by the Secretary. 

.12 Provide coordination in Washing¬ 
ton and in the Regions for Secretarial 
trips to the field. 

.13 Administer special projects and 
functions, as directed by the Secre¬ 
tary, that impact more than one oper¬ 
ating unit of the Department. These 
include ongoing activities, or func¬ 
tions, such as consumer affairs and 
education/work; special projects of a 
limited duration: sensitive feasibility 
studies on Secretarial initiatives; and 
service programs in the initiation and 
development stage which may later be 
assigned to operating units. Direct the 
activities of the Office of State and 
Local Government Assistance, the 
Office of Program Coordination, the 
Office of Consumer Affairs, the Office 
of Regional Affairs, and the activities 
of the Education and Work Advisor. 

.14 Plan for, and facilitate, strength¬ 
ened information, technology, and de¬ 
velopment services to business and in¬ 
dustry and to State, county, and mu¬ 
nicipal governments. 

.15 Serve as the point of contact on 
matters of human productivity and re¬ 
sources and of education and work as 
these subjects relate to the Depart¬ 
ment's primary missions. 

.16 Chair Departmental committees 
established to encourage, foster, and 
monitor coordination, cooperation and 
support for Departmental initiatives, 
or for programs and services in sup¬ 
port of initiatives. 

.17 Participate with the Assistant 
Secretaries for Policy and Administra¬ 
tion in fostering and structuring 
multi-agency or Departmental level 
initiatives affecting policy, budget, and 
field service delivery. 

Sec. 5. Limitation of Authority. 
Nothing in this Order shall be con¬ 
strued to amend, modify, or repeal the 
authorities and responsibilities as¬ 
signed to program officials by other 
Department Orders. 

Effective Date: December 6, 1978. 

Elsa A. Porter, 

Assistant Secretary 
for Administration. 

[FR Doc. 79-1007 Filed 1-10-79; 8:45 ami 


[3510-17-M] 

[Dept. Organization Order No. 20-11 

OFFICE OF ADMINISTRATIVE SERVICES 
Delegation of Authority 

This order effective November 30, 
1978 supersedes the material appear¬ 
ing at 42 FR 62027 of December 8, 
1977. 

Section 1. Purpose. .01 This Order 
prescribes the functions and organiza¬ 
tions of the Office of Adminfstrative 
Services. 


.02 This revision reflects the trans¬ 
fer of procurement operations, and 
staff-level procurement responsibil¬ 
ities to the Office of Procurement and 
ADP Management established by De¬ 
partment Organization Order 20-14. 

Sec. 2. Status and Line of Authority. 
The Office of Administrative Services 
(OAS), a Departmental office, shall be 
headed by a Director who shall report 
and be responsible to the Assistant 
Secretary for Administration. The Di¬ 
rector shall be assisted by a Deputy 
Director who shall perform the func¬ 
tions of the Director during the lat¬ 
ter’s absence. 

Sec. 3. Functions. Pursuant to the 
authority vested in the Assistant Sec¬ 
retary for Administration by Depart¬ 
ment Organization Order 10-5 and 
subject to such policies and directives 
as the Assistant Secretary for Admin¬ 
istration may prescribe, OAS shall: 

a. Have Departmentwide staff man¬ 
agement responsibility for supply 
(other that procurement), property, li¬ 
brary, space, motor vehicle, occupa¬ 
tional safety and health, telecommuni¬ 
cations, mail, historic preservation, 
energy conservation, traffic, and cer¬ 
tain aspects of records management as 
specified in Section 5; 

b. Provide services in the functional 
areas, enumerated in subparagraph a. 
above, required by the Office of the 
Secretary and as relevant to elements 
of operating units located in the Main 
Commerce Building; and 

c. Within the scope of services, pro¬ 
vide under a., above, develop, imple¬ 
ment, and maintain a Commerce “Fa¬ 
cility Self-Protection Program” in ac¬ 
cordance with the provisions of the 
General Services Administration’s 
Federal Property Management Regu¬ 
lations (Subpart 101-20.5). 

Sec. 4. Specified Authority. In addi¬ 
tion to the authority implicit in and 
essential to carrying out the functions 
assigned OAS and related to the exer¬ 
cise of such functions, the Director is 
hereby designated Claims Officer and 
delegated the authority vested in the 
Assistant Secretary for Administration 
by Department Administrative Order 
203-22 to settle and pay claims for 
damage to, or loss of personal proper¬ 
ty incident to an employee’s service, 
under the provisions of 31 U.S.C. 240- 
243, filed by an employee (or the em¬ 
ployee’s duly authorized representa¬ 
tive) of the Office of the Secretary. 

Sec. 5. Organization. Under the di¬ 
rection and supervision of the Direc¬ 
tor, the functions of OAS shall be or¬ 
ganized and carried out as provided 
below: 

a. The Library Division shall pro¬ 
vide library services for the Office of 
the Secretary and operating units lo¬ 
cated in the Main Commerce Building, 
and serve as a reference source for li¬ 
braries of operating units. 


b. The Communications and Trans - 
portation Division shall provide De¬ 
partmentwide review of major changes 
to telecommunications systems as de¬ 
fined by FPMR 101-35 and shall be 
the focal point in the Department of 
obtaining GSA approvals for these 
changes. In addition, the Division 
shall provide the following services for 
the Office of the Secretary and ele¬ 
ments of other operating units in the 
Main Commerce Building, assigned 
Commerce annexes, the Regional 
Commissions and, upon request, other 
outlying and independently operated 
buildings not regularly serviced by the 
Division: telecommunications services 
including the operation of the Com¬ 
merce link in the worldwide State De¬ 
partment’s telecommunications net¬ 
work, mail and messenger services, 
travel arrangements, receiving and 
shipping sendees, motor pool sendees, 
imprest fund services, and internal dis¬ 
tribution of publications for the De¬ 
partment and its component agencies. 

c. The Property and Buildings Man¬ 
agement Division shall serve as the 
principal liaison between operating 
units and the GSA headquarters and 
regional offices on all real property 
and space management matters, in¬ 
cluding Federal Building Fund trans¬ 
actions. The Division shall also exer¬ 
cise personal property utilization sur¬ 
veillance over all operating units na¬ 
tionwide; and it shall operate an auto¬ 
mated personal property system for 
the Office of the Secretary and other 
designated operating units. The Divi¬ 
sion shall be responsible for preparing 
the Commerce Telephone Directory; 
coordinating postage payments with 
the U.S. Postal Service; and providing 
office machine repairs, forms store 
supplies, labor services and building li¬ 
aison services with GSA for all operat¬ 
ing units in the Main Commerce 
Building. 

d. The Records Management Divi¬ 
sion shall be responsible for the devel¬ 
opment and issuance of policies, proce¬ 
dures, and other such instructions as 
necessary on (1) forms management; 
(2) files management; (3) records 
equipment and supplies management; 
(4) records disposition management; 
and (5) correspondence management. 
The Division shall also provide files, 
records disposition, forms manage¬ 
ment, and correspondence manage¬ 
ment services for the Office of the 
Secretary and. as approved by the As¬ 
sistant Secretary for Administration, 
for designated operating units head¬ 
quartered in the Main Commerce 
Building. The Division is also responsi¬ 
ble for providing liasion with NARS 
on the clearance of all Record Sched¬ 
ules developed within the Department 
and with GSA Records Centers on the 
disposition and retrieval of retired rec¬ 
ords for those organizational units for 
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which the Division has operational re¬ 
sponsibilities. 

Sec. 6. Department of Commerce Ad - 
ministrative Sendees Council There 
shall be a Department of Commerce 
Administrative Services Council, 
which shall consist of the Director, 
OAS, as Chairperson, the Deputy Di¬ 
rector. and the chief administrative 
sendees officers of the operating units 
of the Department. The Council will 
meet on a call from the Chairperson 
for the purpose of advising and assist¬ 
ing in the development of policy and 
programs for the maximum effective¬ 
ness of administative services through¬ 
out the Department. 

Effective Date: November 30, 1978. 

Elsa A. Porter, 
Assistan t Secreta ry 
for Administration. 

[FR Doc. 79-1009 Filed 1-10-79: 8:45 am] 


[3510-17-M] 

[Dept. Organization Order No. 20-7: Arndt. 4] 

OFFICE OF ORGANIZATION AND 
MANAGEMENT SYSTEMS 

Statement of Functions 

This order effective December 27, 
1978 further amends the materials ap¬ 
pearing at 41 PR 50321 of November 
15, 1976, 42 FR 11863 of March 1. 1977, 
43 PR 6132 of February 13, 1978 and 
43 FR 21498 of May 18, 1978. 

Department Organization Order 20- 
7, dated November 1, 1976, is hereby 
further amended as shown below. The 
purpose of this amendment is to ex¬ 
clude from OOMS’ responsibilities 
Subpart 101-20.5 of GSA’s Federal 
Property Management Regulations, 
which is now under DOO 20-1. 

In Section 3. Functions, Subpara¬ 
graph 3.01b. is revised to read as fol¬ 
lows: 

“b. Serve as the principal staff com¬ 
ponent within the Department for co¬ 
ordinating and assisting in the devel¬ 
opment, implementation, and continu¬ 
ation of a Departmentwide emergency 
preparedness program, particularly as 
applicable to the requirements of Ex¬ 
ecutive Order 11490; but. excluding 
the functions under GSA’s FPMR, 
Subpart 101-20.5. (which are assigned, 
in DOO 20-1 to the Office of Adminis¬ 
trative Services).” 

Effective Date: December 27, 1978. 

Elsa A. Porter, 
Assistant Secretary 
for Administration, 

[FR Doc. 79 1010 Filed 1 10-79; 8:45 am] 


NOTICES 

[6330-01-M] 

THE COMMISSION Or FINE ARTS 
AMENDMENT TO NOTICE OF MEETING 

An amendment is made to the previ¬ 
ous notice announcing the Commis¬ 
sion of Fine Arts meeting scheduled 
for Tuesday, January 23. 1979. at 10:00 
a.m. in the Commission’s offices at 708 
Jackson Place. N.W., Washington, 
D.C. 20006. This meeting has been 
postponed to Wednesday. January 31, 
1979, at 10:00 a.m. at the Commission’s 
offices as stated above. 

Inquiries regarding the agenda and 
requests to submit written or oral 
statements should be addressed to Mr. 
Charles H. Atherton. Secretary, Com¬ 
mission of Fine Arts, at the above ad¬ 
dress. 

Dated in Washington. D.C., January 
4, 1979. 

Charles H. Atherton, 
Secretary. 

[FR Doc. 79-990 Filed 1-10-79; 8:45 am] 


[3510-25-M] 

COMMITTEE FOR THE IMPLEMENTA¬ 
TION OF TEXTILE AGREEMENTS 

CERTAIN COTTON, WOOL AND MAN-MADE 

FIBER TEXTILE PRODUCTS FROM THE REPUB¬ 
LIC OF THE PHILIPPINES 

Import Restraint Level* * 

January 5, 1979 
Correction 

On January 2. 1979, there was pub¬ 
lished in the Federal Register (44 FR 
93) a letter dated December 27, 1978 
from the Chairman of the Committee 
for the Implementation of Textile 
Agreements to the Commissioner of 
Customs establishing the import re¬ 
straint levels for certain cotton, wool 
and man-made fiber textile products, 
produced or manufactured in the Phil¬ 
ippines and exported to the United 
States during the twelve-month period 
beginning on January 1, 1979. Foot¬ 
note 2 of the letter should have read 
as follows: 

*ln Category 641. all T.S.U.S.A. Numbers 
except T.S.U.S.A. 382.0460 and 382.8139. 

Robert E. Shepherd, 
Chairman, Committee for the 
Implementation of Textile 
Agreements , and Deputy As¬ 
sistant Secretary for Domestic 
Business Development. 

[FR Doc. 79-975 Filed 1-10-79; 8:45 am] 
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[3910-01-M] 

DEPARTMENT OF DEFENSE 

Department of the Air Force 

PAVE PAWS RADAR SYSTEM OPERATION; 

OTIS AFB, MASSACHUSETTS 

Public Hearing 

January 9, 1979. 

An informal public hearing will be 
held for the purpose of soliciting com¬ 
ments from the public on the Draft 
Environmental Impact Statement 
(EIS) on the operation of the PAVE 
PAWS Radar System at Otis AFB. 
Massachusetts. The hearing is sched¬ 
uled to be conducted on January 22, 
1979 at 8 p.m. in the Sandwich High 
School Auditorium, Sandwich, Massa¬ 
chusetts. The presiding officer will be 
Colonel Allan C. Smith. 

PAVE PAWS is a new surveillance 
and tracking radar and its primary 
purpose is to detect, track and provide 
early warning of sea-launched ballistic 
missiles. Also. PAVE PAWS will be 
used to assist the USAF space track 
system to track objects orbiting the 
Earth. 

The Draft EIS on the radar system 
operation was filed with the Environ¬ 
mental Protection Agency on Decem¬ 
ber 22. 1978. The date, time and place 
of the hearing was Indicated in cover 
letters by which copies of the EIS 
were distributed. The Air Force has 
also furnished a press release contain¬ 
ing this information to newspapers in 
the area. 

The following procedures will apply 
during the hearing. Individual speak¬ 
ers will be limited to five minutes with 
ten minutes for a group spokesman. 
There will be no relinquishing of time 
by one speaker to another. The time 
limit may be waived at the discretion 
of the presiding officer. Written state¬ 
ments in addition to, or in lieu of, oral 
presentations will be accepted. Writ¬ 
ten statements must be received no 
later than January 29, 1979 in order to 
be included in the hearing record. 
Written statements are to be submit¬ 
ted to the hearing officer or as direct¬ 
ed at the hearing. 

FOR FURTHER INFORMATION 
CONTACT: 

Lt Colonel David G. Kanter, Head¬ 
quarters Air Force Systems Com¬ 
mand (HQ AFSC/DLWM), Andrews 

AFB MD 20334, phone (301) 981- 

2554. 

Carol M. Rose. 

Air Force Federal Register 
Liaison Officer. 

[FR Doc. 79-1246 Filed 1-10-79: 8:45 ami 
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13810-71-M] 

Department of the Navy 

TECHNOLOGY SUB-PANEL OF THE CHIEF OF 

NAVAL OPERATIONS EXECUTIVE PANEL AD¬ 
VISORY COMMITTEE 

Cosed Meeting; Correction 

In FR Doc. 78-38409 appearing at 
pages 94-95 in the Federal Register 
of January 2. 1979, the date of the 
closed meeting of the Technology Sub- 
Panel of the Chief of Naval Oper¬ 
ations is corrected to January 31-Feb¬ 
ruary 1. 1979, vice January 25-26, 1979. 
Accordingly, in the seventh line of the 
notice the date is corrected to January 
31-February 1. 1979; in the seventh, 
eighth, and eleventh lines the date is 
corrected to January 31; and in the 
eleventh line the date is corrected to 
February 1. 

Dated: January 5. 1979. 

P. B. Walker, 

Captain, JAGC , U.S. Navy , 
Deputy Assistant Judge Advo¬ 
cate General <Administrative 
Law). 

£FR Doc. 79-991 Piled 1-10-79; 8:45 am) 


[6450-01-M] 

DEPARTMENT OF ENERGY 

Energy Information Administration and Federal 
Energy Regulatory Commission 

DATA CURRENTLY COLLECTED ON CERTAIN 
DEPARTMENT OF ENERGY FORMS 

Requirements Review 

AGENCY: Department of Energy, 
Energy Information Administration 
and Federal Energy Regulatory Com¬ 
mission. 

ACTION: Notice of a requirements 
review of thirteen (13) data collection 
forms. 

SUMMARY: The Energy Information 
Administration (EIA) and the Federal 
Energy Regulatory Commission 
(FERC) of the Department of Energy 
(DOE), hereby give notice of a require¬ 
ments review of the data currently 
being gathered on thirteen (13) forms 
from natural gas producers and pipe¬ 
lines, electric utilities, and electric 
power producers, and solicits com¬ 
ments thereto. These data collection 
forms were previously used by the 
Federal Power Commission and are 
now being used by FERC and/or EIA. 
This action is consistent with efforts 
of the DOE’s Regulatory Reform Task 
Force and the President’s Reporting 
Burden Reduction Program, for which 
one of the primary goals is to reduce 
the reporting burden on the public. 
Therefore, critical needs for any of 


the forms, schedules of forms, or re¬ 
ports produced by forms listed below 
should be addressed in comments of 
respondents to this notice. The FERC 
is particularly interested in comments 
from State Commissions on regulatory 
needs for the forms listed. All com¬ 
ments will be reviewed by both EIA 
and FERC in their joint evaluation of 
regulatory and statistical needs for in¬ 
formation reported in the forms listed. 

DATE: Written comments are due on 
or before February 12, 1979. 

ADDRESS: Submit written comments 
to: Director, Survey and Statistical 
Design Division, Energy Information 
Administration, Department of 
Energy. 1000 Independence Ave, SW, 
Room BG-014, Washington, D.C. 
20585. 

FOR FURTHER INFORMATION 
CONTACT: 

Survey and Statistical Design Divi¬ 
sion, Energy Information Adminis¬ 
tration, Department of Energy. 1000 
Independence Ave., SW. Room BG- 
014. Washington, D.C. 20585. (202) 
252-5786. 

SUPPLEMENTARY INFORMATION: 
The forms (and the resultant publica¬ 
tions) currently undergoing a require¬ 
ments review are as follows: 

FPC 1, Annual Report for Electric Utilities, 
Licensees and Others (Class A and Class 
B). Publications: “Gas Turbine Plant 
Construction for New Electric Generat¬ 
ing Units”, “Hydroelectric Plant Con¬ 
struction”. “Steam Electric Plant Con¬ 
struction Cost and Annual Production 
Expenses”. “Depreciation Practices of 
Electric Utilities”. “Sales of firm Elec¬ 
tric Power for Resale”. "Statistics of Pri¬ 
vately Owned Electric Utilities”. 

FPC-IF. Annual Report for Public Utilities 
and Licensees (Class C and Class D). 
Publication: None 

FPC-2A, Natural Gas Processing Report 
Publication: None. 

FPC-9, Annual Report for Licensees of Pri¬ 
vately Owned Major Projects (Utility 
and Industrial). Publication: None. 

FPC-12, Power System Statement (Class / 
and II and Requested Class IV and V 
systems ). Publication: None. 

FPC 12A, Power System Statement (Classes 
III, IV, and V Systems). Publication: 
None. 

FPC-12D, Power System Statement (Class I 
and II Systems and Requested Class IV 
and VSystems). Publication: None. 
FPC-12F, Powerline and Construction 
Data. Publication: None. 

FPC-15, Total Gas Supply of Natural Gas 
Pipeline Companies Annual Report 
Publication: "Gas Supplies of Interstate 
Pipeline Companies”. 

FPC-16. Report of Gas Supply, Require¬ 
ments and Curtailments. Publication: 
None. 

FPC-17, Monthly Report of Natural Gas 
Pipeline Curtailments. publication: 
"Report of Monthly Curtailment”. 
FPC-67. Steam-Electric Plant Air and Water 
Quality Control Data. Publication: 


“Steam-Electric Plant Air and Water 
Quality Control Data”. 

FPC-108, Questionnaire Schedules for Con¬ 
tinuing Review of Rate Schedules Analy¬ 
sis, filed Rates, Volumes and Quality 
Conditions. Publication: None. 


Comment Procedures 

Written Comments: Consideration 
will be given to any relevant comments 
submitted in writing with respect to 
this notice. Accordingly, comments are 
requested to be submitted no later 
than thirty (30) days (February 12. 
1979) following publication of this 
notice. Any person who wishes to do so 
may submit written comments with re¬ 
spect to this requirements review. All 
comments should be addressed to di¬ 
rector. survey and Statistical Design 
Division at the address indicated above 
and should be identified on the out¬ 
side envelope and on the document 
with the designation: FERC and EIA 
Requirements Review”. Two copies 
should be submitted. 

Any information or data submitted 
which a person considers to be confi¬ 
dential must be so identified. Two 
copies of the confidential material 
should be provided. DOE reserves the 
right to determine the confidential 
status of such information or data and 
to treat it according to its determina¬ 
tion. 

Respondents to FERC and EIA 
forms will be notified if forms or filing 
schedules are changed as a result of 
this requirements review. All FERC 
and EIA forms and filing schedules 
will continue unchanged until such no¬ 
tification. 

Issued at Washington, D.C., January 
2. 1979. 

Lincoln E. Moses, 
Administrator, Energy 
Information Administration. 

Kenneth F. Plumb, 
Secretary , Federal Energy 
Regulatory Commission. 

[FR Doc. 79 909 Filed 1-10-79; 8:45 am) 


[6450-01-M] 

Federal Energy Regulatory Commission 
(Docket No. ER79-105] 

ALCOA GENERATING CORP. 

Filing 

January 3. 1979. 

Take notice that Alcoa Generating 
Corporation on December 12, 1978 ten¬ 
dered for filing as a supplement to 
Rate Schedule FERC No. 1 a letter 
agreement dated August 22, 1978. Said 
supplement proposes to increase the 
charge found in Section 4(b) of the 
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June 26, 1969 Supplement No. 4 to 
Rate Schedule FERC No. 1 from 
$20.00 per megawatt hour or fraction 
thereof to $50.00 per megawatt hour 
or fraction thereof. 

Alcoa requests that this supplement 
become effective upon its acceptance 
for filing by the Commission. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street, N.E.. 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission’s Rule s of Practice and Proce¬ 
dure <18 CFR 1.8 and 1.10). All such 
petitions or protests should be filed on 
or before January 12, 1979. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary . 

(FR Doc. 79-914 Filed 1-10-79; 8:45 ami 


[ 6450-01-M] 

(Docket No. ER78-4891 

ARKANSAS-MISSOURI POWER CO. 

Informal Settlement Conference 

January 3. 1979. 

Please take notice that pursuant to 
Presiding Administrative Law Judge 
Bruce L. Birchman’s Order of Decem¬ 
ber 22, 1978, an informal settlement 
conference will be held at 10:00 A.M. 
on January 18, 1979, in room 8402, 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street. N.E., 
Washington, D.C. 

The informal conference will be fol¬ 
lowed at 1:00 P.M. with a formal set¬ 
tlement conference before the Presid¬ 
ing Judge in a hearing room of the 
Federal Energy Regulatory Commis¬ 
sion. 

Kenneth F. Plumb, 
Secretary . 

IFR Doc. 79-915 Filed 1-10-79; 8:45 ami 


[6450-01-M] 

[Docket No. E-7738) 

BOSTON EDISON CO. 

Extension of Time 

December 29. 1978. 
On December 7, 1978, Commission 
Staff Counsel filed a motion for exten¬ 
sion of time to file reply briefs to the 
Commission under the Presiding 


Judge’s certificate dated September 8. 
1978 in this proceeding. The motion 
states that additional time is needed 
because the initial brief filed by the 
Justice Department adopted a differ¬ 
ent posture from that presented 
during the hearing. The Justice De¬ 
partment filed an answer on December 
26, 1978, disputing Staff’s assertions, 
but not opposing the extension. The 
Massachusetts Towns and Boston 
Edison filed answers on December 19. 
1978. offering no objection to the ex¬ 
tension request. 

Upon consideration, notice is hereby 
given that the time for filing reply 
briefs Js extended to and including 
January 19, 1979. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 79-916 Filed 1-10-79; 8:45 ami 


[6450-01-M] 

[Docket No. ER77-278] 

ARXANSAS POWER & LIGHT CO. 

Order Approving Settlement Agreement and 
Terminating Proceedings 

December 22, 1978. 

On June 6, 1977, Arkansas Power & 
Light Company (AP&L) filed a pro¬ 
posed settlement agreement dated 
June 2, 1977. The agreement has been 
signed by AP&L and all of its whole¬ 
sale municipal customers, one private 
company, three cooperatives and the 
City of Jonesboro, Arkansas.’ On Jan¬ 
uary 16. 1978, at the Commission’s 2 di¬ 
rection, the Secretary to the Commis¬ 
sion circulated copies of a staff memo¬ 
randum dated November 29, 1977, set¬ 
ting forth with particularity advisory 
staff’s objections to the proposed set¬ 
tlement and requested comments 
within 15 days. Written responses 
were filed by Arkansas and by Whole¬ 
sale Customers on January 31. i978. 
This settlement was again considered 
at the Commission Meeting of Septem¬ 
ber 28, 1978. At that time there were 


• AP&L’s wholesale municipal customers 
include the following: the Cities of West 
Memphis. North Little Rock. Prescott. Hope 
and Osceola. The Conway Corporation, and 
Benton Municipal Light and Water Compa¬ 
ny. The private company is Citizens Light & 
Power Company. The subject cooperatives 
include Farmers Electric Cooperative, Mis¬ 
sissippi County Electric Cooperative and 
North Arkansas Electric Cooperative. The 
City of Jonesboro is listed separately from 
the municipals because it is a partial re¬ 
quirements customer subject to a different 
Rate Schedule. 

’This proceeding was commenced before 
the Federal Power Commission (FPC). By 
the joint regulation of October 1. 1977 (10 
CFR 1000.1), it was transferred to the 
FERC. The term “Commission”, when used 
in the context of action taken prior to Octo¬ 
ber 1, 1977. refers to the FPC: when used 
otherwise, the reference is to the FERC. 


two alternative orders for considera¬ 
tion, one to approve the settlement 
agreement and the other to remand 
for further hearing. The Office of 
Opinions and Reviews recommended 
approval of the settlement, but the 
Office of Electric Power Regulation 
(OEPR) objected to this position in 
light of a staff analysis which indicat¬ 
ed the proposed settlement revenues 
would exceed calendar year 1977 test 
period revenues by approximately $2.4 
million. 

The Commission did not take final 
action on the proposed settlement at 
the September 28 agenda meeting. De¬ 
cision was deferred with instructions 
to the staff to request additional cost 
of service information from AP&L to 
evaluate the reasonableness of the 
proposed settlement. 

Based upon information provided by 
AP&L, and a reevaluation of the set¬ 
tlement cost revenue analysis, staff 
now supports approval of the proposed 
settlement. 

We will approve the settlement 
agreement. We caution however, that 
in voicing our approval we agree with 
staff that we are not bound because of 
the Federal Power Commission’s ap¬ 
proval in Docket No. ER76-110 to 
accept the proposed settlement in this 
docket merely because the settlement 
is consistent with the terms and condi¬ 
tions of the earlier approved settle¬ 
ment. 

Procedural History 

June 1, 1973, AP&L filed in Docket 
No. E-8250 its first wholesale rate in¬ 
crease with the Federal Pow’er Com¬ 
mission. All of the sales-for-resale cus¬ 
tomers which are parties to the settle¬ 
ment agreement in the instant docket 
intervened in the prior proceeding in 
opposition to AP&L’s request. Exten¬ 
sive hearings, spread over many 
months were held. Because of in¬ 
creased costs which occurred during 
the pendency of the June 1, 1973 
filing. AP&L decided it was necessary 
to make application to the Commis¬ 
sion for a further rate increase. This 
filing, in Docket No. ER76-110, was 
made on September 8, 1975, and after 
a one-month suspension, the rates 
were placed into effect subject to 
refund. Again, the same customers in¬ 
tervened in opposition to AP&L’s re¬ 
quest. Settlement negotiations were 
conducted between the parties for a 
period of almost three years. On Sep¬ 
tember 16, 1976, in resolution of the 
proceedings in both of the earlier filed 
dockets the parties entered into a set¬ 
tlement agreement. This agreement 
was filed with the Federal Power Com¬ 
mission on October 7. 1976, and was 
approved by it by order issued Novem¬ 
ber 15, 1976. 3 The major elements of 


’Order Approving Settlement Agreement 
and Terminating Proceedings, Docket Nos. 
E-8071. E-8142, E-8250. ER76-110. 
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the agreement approved by the Com¬ 
mission’s order of November 15, 1976, 
are as follows: 

1. The Company will furnish to its 
customers prior to filing with the Fed¬ 
eral Power Commission its proposed 
rate design and within twenty days 
the customers will advise of any objec¬ 
tions they have to such design. If 
agreement cannot be reached, the 
company is free to file for changes in 
rate levels with this Commission, pro¬ 
vided that no change in design can be 
implemented within two years of the 
filing date of such rates. 

2. The Company agrees in the future 
to develop a cost of service study for 
each wholesale classification using the 
same total company test year data, 
rate base items, expenses, rate of 
return, etc. consistent with rules and 
regulations of the Arkansas Public 
Service Commission in effect at the 
time of AP&L's filing of its most 
recent retail rate case or cost of serv¬ 
ice study. 

3. After August 30. 1976. AP&L will 
file for retail rate increases first, fol¬ 
lowed by a filing for increases in 
wholesale rates based, among other 
things, on the fact that the cost of 
providing service in each jurisdiction is 
increasing at about the same rate. 

4. In the event that such differences 
in relative amount of allowed rate in¬ 
creases result in a significant change 
in the relationship between gross 
wholesale and retail rates, from that 
produced by the above uniform cost¬ 
ing approach, and to the extent that 
such relationship is significantly 
changed, whether by decision of the 
Arkansas Public Service Commission, 
Federal Power Commission or other¬ 
wise, so that the comparable wholesale 
rates are significantly higher or lower 
than they would be if set as described 
above in relation to the retail rate au¬ 
thorized or to be charged, the Compa¬ 
ny will immediately, either. 

(a) File a unilateral redi^ction of 
pending wholesale rates to levels sub¬ 
stantially equivalent to the newly-ef- 
fective retail rates, or 

(b) Commerce negotiations with cus¬ 
tomers for the express purpose of ne¬ 
gotiating and seeking FPC approval of 
settlement rates developed in conform¬ 
ance with the uniform costing meth¬ 
odology established in this agreement 
and which are consistent with FPC’s 
implementation of the holding of the 
United States Supreme Court in Fed- 
eral Power Commission v. Conway 
Corp., et al. If negotiations do not 
result in an agreed upon settlement 
rate within such ninety (90) day 
period, or a mutually agreed extension 
thereof, then, in that event, those 
matters still at issue shall be submit¬ 
ted to the Federal Power Commission 
for determination; or 


(c) Refile for rates at wholesale to 
attain gross rate levels substantially 
equivalent to the then effective retail 
rates. 

5. All wholesale rates filed as a 
result of any of the above shall be ret¬ 
roactive to the effective date of the 
wholesale rate being superseded, 
unless mutually agreed upon.” 

The FPC conditioned its approval of 
the agreement filed in Docket No. E- 
8071 et al, with the following caveat: 

“We will accept the Settlement 
Agreement subject to the following 
proviso that all parties should recog¬ 
nize that these provisions do not in 
any way bind the Commission in exer¬ 
cising its responsibility for fixing just 
and reasonable rates under the Feder¬ 
al Power Act.” 

Numbered paragraph 2 is the opera¬ 
tive paragraph which has led to the 
settlement in the instant case. 

We turn now to the instant proceed¬ 
ing. This proceeding began when 
AP&L on April 1. 1977, filed a pro¬ 
posed rate increase for service to its 
municipal and rural electric coopera¬ 
tive customers. This rate increase was 
designed to produce increased rev¬ 
enues of approximately $5,591,381 
during period II (the 12 months 
ending December 31. 1977). Notice of 
the proposed increase was issued on 
April 8, 1977 and on April 20. 1977, 
some of AP&L’s wholesale customers 4 
filed a petition to intervene alleging 
that the proposed rate increase was 
excessive and not in accordance with 
the settlement agreement approved by 
the Commission in Docket No. ER 76- 
110 . 

On April 29, 1977, the Commission 
issued an order accepting the proposed 
increase and suspending its use for two 
months until July 2, 1977. The Com¬ 
mission granted petitioners leave to in¬ 
tervene and set the proceeding for 
hearing as to the justness and reason¬ 
ableness of the proposed rate. There¬ 
after AP&L and its customers held ex¬ 
tensive settlement negotiations. These 
settlement negotiations resulted in an 
agreement entered into on June 2. 
1977, which reduced the requested 
rate increase to $4,932,930 for a net re¬ 
duction of $658,451. 

On June 6. 1977, AP&L filed a 
motion for approval of the settlement 
agreement. On July 8. 1977, staff filed 
its comments on the proposed agree¬ 
ment. Staff requested that a date be 
set for filing top sheets. On September 
8, 1977, a prehearing conference was 
conducted before Presiding Adminis¬ 
trative Law Judge Michel Levant and 


♦Petitioners consist of the Conway Corpo¬ 
ration. Benton Municipal Light and Water 
Works. Hope Water and Light Commission, 
the Cities of North Little Rock. Osceola, 
Prescott and West Memphis, Arkansas. 
Farmers, Electric Cooperative Corp., and 
Mississippi County Electric Cooperative, 
Inc. 


on September 14, 1977, Judge Levant 
certified the proposed settlement to 
the Commission. Judge Levant’s certi¬ 
fication provided for initial comments 
by the parties on October 11, 1977, and 
reply comments on October 18, 1977. 
Initial comments were filed by AP&L 
and staff and reply comments were 
filed by AP&L and its wholesale cus¬ 
tomers. Thereafter, by letter dated 
January 16, 1978, a staff memorandum 
dated November 29, 1977, was circulat¬ 
ed by the Secretary of the Commission 
to the parties of record in this pro¬ 
ceeding. The parties submitted their 
comments on the staff memorandum 
on January 31. 1978. 

The Proposed Settlement Agreement 

The settlement agreement states 
that it is entered into in accordance 
with the earlier settlement agreement 
dated September 16, 1976, which was 
approved by Commission order of No¬ 
vember 15, 1976. The agreement fur¬ 
ther provides: 

1. The Company will make an appli¬ 
cation to the Commission requesting 
the rate schedules, attached, designed 
to produce increased revenues of 
$4,932,930 for Period II be placed into 
effect on July 2, 1977. In event that 
the Commission's order approving the 
Settlement is not issued by July 2, the 
Rate Schedules originally filed by the 
Company on April 1, 1977, shall be in 
effect subject to refund on July 2. 
pending issuance of Commission order. 
Amounts collected subject to refund in 
excess of those that would have been 
collected under settlement rate sched¬ 
ules shall be refunded to the Customer 
Intervenors together with interest at 
the rate of 9 percent per annum, upon 
Commission’s approval of this Settle¬ 
ment Agreement. 

2. All provisions of the Settlement 
Agreement dated September 16. 1976, 
are ratified, confirmed, and continued. 

3. The parties specifically agree that 
in arriving at agreement on the level 
of the settlement rates, construction 
Work in Progress was excluded from 
rate base. 

4. Nothing in the Settlement Agree¬ 
ment is to constitute an admission by 
any party of the correctness of appli¬ 
cability of any claim, defense, rule or 
interpretation of law, allegation of 
fact, principle or method of rate- 
making or cost of service determina¬ 
tion in docket No. ER77-278. The Set¬ 
tlement Agreement is made with the 
understanding that it is a negotiated 
settlement with respect to the Compa¬ 
ny’s jurisdictional rates. The settle¬ 
ment provides that in any future nego¬ 
tiation the parties shall not be bound 
or prejudiced by the Settlement 
Agreement. 

5. The Agreement is contingent on 
approval by the Federal Power Com¬ 
mission. [Federal Energy Regulatory 
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Commission] without modification, 
unless modification(s) are agreed to by 
the parties. All parties agree to coop¬ 
erate in seeking acceptance and ap¬ 
proval by the Commission. 

In their comments on the November 
29. 1977, staff memorandum both 
AP&L and Wholesale customers con¬ 
tinue their support of the proposed 
settlement agreement. However, we 
reject the arguments in their com¬ 
ments of both Arkansas Power and 
Light and its wholesale customers that 
our previous approval of the settle¬ 
ment agreement in Docket No. E-8071 
el al binds us to accept the settlement 
in this proceeding. Additionally, we 
reject the curious contention of the 
wholesale customers in their com¬ 
ments on January 31, 1978, that the 
‘ settlement agreement is a contract 
which falls within the scope of the 
Sierra-Mobile doctrine, which covers 
agreements between the parties • * •”.* 
The Court of Appeals for District of 
Columbia Circuit recently repeated 
the Sierra-Mobile rule as follows: 

“Itlhe rule of Sierra, Mobile and Memphis 
is refreshingly simple: The contract between 
the parties governs the legality of the filing. 
Rate filings consistent with contractual ob¬ 
ligations are valid: rate filings inconsistent 
with contractual obligations are invalid.” 
New England Power Co., v. FERC. No. 75- 
1945,—F.2d—; Richmond Power Light v. 
FPC. 156 U.S. App. D.C. 315, 318. 481 F.2d 
490. 493. cert, denied 414 U.S. 1068 (1973). 

As we have stated, our approval of 
the agreement filed in Docket No. E- 
8071, et al. was conditioned so as to 
“not in any way bind the Commission 
in exercising its responsibility for 
fixing just and reasonable rates under 
the Federal Power Act.*’ The instant 
proposed settlement agreement is, of 
course, of no significance until and 
unless it receives approval of this 
Commission subject to such conditions 
as the Commission may see fit to 
impose in the exercise of Its responsi¬ 
bilities under the Federal Power Act. 
The Sierra Mobile doctrine has no ap¬ 
plication to this case. 

Discussion 

The proposed settlement was 
reached by discussions between AP&L 
and its wholesale customers. Approval 
has been consistently urged by all of 
them. The staff’s opposition to the 
basis of the settlement was made 
known to the parties in comments 
filed October 11. 1977. Additionally, 
the Commission instructed the Secre¬ 
tary to serve upon all parties the 
aforementioned Staff memorandum of 
November 29, 1977. which stated that 
the two items accounted for the major 
difference between the staff cost re¬ 
sults and the settlement rate level: 


‘ United Gas Pipe Line Co. v. Mobile Gas 
Sen'ice Corp. t 350 U.S. 332 (1956): FPC v. 
Sierra Pacific Power Company, 350 U.S. 348 
(1956). 


(1) Provision for contingencies. 
Income Taxes; Indicated effect on 
wholesale revenue requirements: $1.0 
million increase: and 

(2) Provision for Deferred Income 
Tax, Unbilled Revenue; Indicated 
effect on wholesale revenue require¬ 
ments: $1.5 million increase. 

On January 31. 1978, AP&L filed 
comments upon the staff’s settlement 
reporting memorandum. Although 
AP&L did not in those comments di¬ 
rectly address the two specific issues 
noted in the staff memorandum, the 
Company did state that if actual 1977 
demands were to be substituted for 
the estimated demands in the Period 
II cost of service study, the results 
would justify an increase of approxi¬ 
mately $7.9 million. 

OEPR’s letter of October 13. 1978, 
asked AP&L to provide copies of any 
studies, workpapers or other docu¬ 
ments which would support the $7.9 
million figure. The letter which was 
served upon all parties, suggested that 
AP&L might now T wish to comment 
upon the issues identified in the earli¬ 
er staff memorandum. 

Attachment A hereto is a copy of 
AP&L’s responding letter of October 
26, 1978, together with Summary 

Schedule Nos. 1 and 4 which accompa¬ 
nies that letter. Schedule No. 1 pur¬ 
ports to show that wholesale revenues 
before the settlement increase were 
deficient by $7.9 million on the basis 
of actual 1977 demand data and 
demand allocation methodology which 
had been proposed in ER77-535. That 
docket concerned services to customers 
other than those affected by the rates 
in ER77-278. Additionally, the AP&L 
proposed allocation methodology is at 
issue in ER77-535, and we do not be¬ 
lieve it is appropriate for consideration 
in disposition of ER77-278. 

As an alternative position. Schedule 
No. 4 is offered by AP&L to indicate 
that it could justify an increase of $6.8 
million, rather than the $4.9 million 
settlement figure. This schedule re¬ 
flects the following significant modifi¬ 
cations of the Company’s case-in-chief 
submittal in ER77-278. 

(1) Use of actual 1977 demand allo¬ 
cation data in lieu of that originally 
estimated for Period II (annual coinci¬ 
dental peak method of allocation). 

(2) A revised allocation of the provi¬ 
sion for deferred income tax, unbilled 
revenue. 

Schedule No. 4 reflects agreement 
by AP&L with staff’s position on the 
allocation of the tax effect of unbilled 
revenue. AP&L continues to maintain, 
however, that it should be permitted 
to include a provision for contingen¬ 
cies in its allowable income taxes. In 
addition. Schedule No. 4 modifies the 
allocation of that tax contingency so 
as to impact upon the wholesale reve¬ 
nue requirements by about $1.8 mil¬ 


lion as compared with $1.0 million in 
its original submittal.* If this income 
tax contingency claim were eliminat¬ 
ed. Schedule No. 4 would support a 
rate increase of approximately $5.0 
million at a claimed rate of return of 
9.76% (13.8% on common equity at 
34.0%). At staff’s recommended rate of 
return of 9.52% (13.0% on equity of 
34.1%), the permissible rate increase 
would be approximately $4.7 million, 
which is about $200,000 less than the 
proposed settlement increase of $4.9 
million. 

The staff top sheets served in this 
proceeding raised further issues which 
could increase the indicated excess 
revenues to about $1.2 million. Howev¬ 
er, both the staff top sheets and the 
Company’s cost of service submittals 
reflect wholesale revenues prior to ap¬ 
plication of term discounts. These dis¬ 
counts are applicable to customers ex¬ 
ecuting long term service agreements 
with AP&L, and are in effect for all of 
these wholesale customers except 
Jonesboro. 7 For 1977, the discounts 
would total about $2.7 million, and on 
that basis the rate of return actually 
to be earned by AP&L would be less 
than 9.52%. 

Although AP&L and its customers in 
this proceeding have agreed that cost 
of service analyses for their presenta¬ 
tions w r ould reflect the gross revenues 
rather than net of discount, it appears 
reasonable in this instance to evaluate 
the proposed settlement rate level on 
a net basis. We believe this to be ap¬ 
propriate not only because the cus¬ 
tomers themselves urge approval of 
the settlement, but also because the 
net revenues do in fact reflect the re¬ 
ality of the return to be earned in 
AP&L. 

We will approve the proposed settle¬ 
ment increase of $4.9 million recogniz¬ 
ing that AP&L’s actual earned rate of 
return will reflect the downward 
impact of the term discount provisions 
of these wholesale rates. 

The Comrftission finds: 

Good cause exists to accept and ap¬ 
prove the proposed Settlement Agree¬ 
ment, subject to the condition that 
our approval of the Settlement Agree¬ 
ment in this proceeding does not in 
any way bind the Commission in exer¬ 
cising its responsibility for fixing just 
and reasonable rates under the Feder¬ 
al Power Act in any future proceeding. 


•The Company apparently did not recog¬ 
nize its change in demand data has this 
effect, since its October 26 letter refers to 
$1.0 million at page 2. paragraph 3. 

’Although Jonesboro does not receive the 
discount. Staff’s top sheets showed the 
originally proposed rate increase for Jones¬ 
boro to be cost justified. Jonesboro takes 
high voltage service, and it is the only 
AP&L customer served under that rate 
schedule. Jonesboro’s rate is not modified 
by the proposed settlement. 
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(A) The Settlement Agreement, in¬ 
corporated by reference, is accepted 
and approved. 

(B) The revised rate schedules, at¬ 
tached to the Settlement Agreement, 
will be filed within 30 days after this 
order becomes final and nonappeala- 
ble and shall be made effective as of 
July 2. 1977. 

(C) Within 30 days after this order 
becomes final and nonappealable 
AP&L will refund the difference be¬ 
tween the amounts billed pursuant to 
rate schedules accepted for filing by 
our Order issued April 29, 1977, in this 
docket and the revised rate schedules 
attached to the Settlement Agreement 
plus interest. Interest shall be comput¬ 
ed at 9% per annum for the period 
July 2, 1977. through December 1. 
1977. 

(D) AP&L is directed to file a com¬ 
pliance report within 15 days after re¬ 
funds have been made to show month¬ 
ly billing determinants and revenues 
under prior, present and settlement 
rates. The report should also show the 
monthly settlement increase, the 
monthly rate refund, and the monthly 
interest computation together with a 
summary of such information for the 
total refund period. A copy of this 
report shall be furnished to the Ar¬ 
kansas Public Service Commission and 
any other state commission within 
whose jurisdiction the wholesale cus¬ 
tomers distrbute and sell electric 
energy at retail. 

(E) Upon compliance with ordering 
paragraphs (B). (C) and (D). Docket 
No. ER77-278 is terminated. 

(P) This order is without prejudice 
to any findings or orders which have 
been made or which may be made 
afterward by the Commission, and is 
without prejudice to any claims or 
contentions which may be made by 
the Commission, the Staff or any 
other person affected by this order in 
any proceeding now pending or to be 
instituted in the future by or against 
AP&L or any other person or party. 


(G) The Secretary shall have this 
order published promptly in the Fed¬ 
eral Register. 

By the Commission. 

Kenneth P. Plumb. 

Secretary. 

Arkansas Power & Light Co.. 

Little Rock , Ark. October 26. 1978. 

Re: Arkansas Power & Light Company, 
Docket No. ER77-278. 

Mr. William W. Lindsay, 

Director. Office of Electric Power Regula¬ 
tion. Federal Energy Regulatory Com¬ 
mission. 825 North Capitol Street NE.. 
Washington. D.C. 20426. 

Dear Mr. Lindsay: This is Arkansas 
Power 6c Light Company's response to your 
October 13. 1978 letter requesting support¬ 
ing data for the $7.9 million revenue defi¬ 
ciency figure referenced in our January 31. 
1978 response to the Staff's November 29. 
1977 settlement reporting memorandum. 

Attached are the following items: 

Schedule 1—Revenue Deficiency Analysis at 
$7.9 million level. 

Schedule 2—Cost of Service Study support¬ 
ing $7.9 million wholesale deficiency based 
on 1977 actual demands and demand allo¬ 
cation methodology in Docket No. ER77- 
535. 

Schedule 3—Development of Production 
(DOl) and Transmission (D02) demand 
allocation factors using 1977 actual de¬ 
mands and ER77-535 methodology. 
Schedule 4—Revenue Deficiency Analysis at 
$6.8 million level using ER77-278 alloca¬ 
tion methodology and the 1977 actual de¬ 
mands. 

Schedule 5—Cost of Service Study support¬ 
ing $6.8 million level. 

Schedule 6—Development of Production 
(DOl) and Transmission (D02) demand 
allocation factors using 1977 actual de¬ 
mands and ER77-278 methodology. 

Schedule 7—Summary of actual and pro¬ 
jected 1977 demands. 

Schedule 8—Development of DOl and DO2 
demand allocation factors as originally 
filed. 

Schedule 9—Development of corrected 
SF03 allocation factor. 

The $7.9 million deficiency was derived by 
using 1977 actual demands and the use of 
the allocation methodology filed in Docket 
No. ER77-535 (contract between AP&L and 
Arkansas Electric Cooperative Corpora¬ 
tion—AECC), which we believe is the appro¬ 


priate method. The deficiency is $6.8 million 
using 1977 actual demands and the method¬ 
ology in the original ER77-278 filing. Both 
methodologies calculate deficiencies well in 
excess of the $4.9 million settlement. 

Since Docket No. ER77-278 was originally 
filed it has been determined that the item. 
Purchased Power—Other Demand, can be 
further functionalized into Capacity Equal¬ 
ization and Transmission Equalization com¬ 
ponents. Both of the attached studies incor¬ 
porate this refinement. The capacity equal¬ 
ization portion is allocated by factor DOl 
and the transmission equalization portion is 
allocated by D02. 

We remain firm in our belief that a Con¬ 
tingency for Income Taxes is Justly and rea¬ 
sonably includable as an expense item for 
AP&L since the Company has historically 
experienced increases in income tax require¬ 
ments as the result of audits by the Internal 
Revenue Service. However, we do agree with 
the Staff that the allocation of the contin¬ 
gency in this case based on taxable income 
produces illogical cost assignments because 
some of the customer categories have nega¬ 
tive taxable incomes. This is a new problem 
which we had not recognized. We propose 
that a more reasonable allocation would 
result if Net Income Before Taxes (factor 
TYOl) were used. However, changing this 
allocation methodology or even eliminating 
the contingency altogether would only 
reduce the deficiency by roughly $1 million. 
The resulting deficiency of $6.9 million or 
$5.8 million) is still well in excess of the $4.9 
million settlement. 

The Staff is correct with respect to the al¬ 
location of unbilled revenues and this error 
has been corrected in both of the attached 
studies. 

The 1977 peak demand of 3,625 MW for 
the Company forecasted in the original 
Period II failed to materialize for several 
reasons. It should be noted, however, that 
the projected wholesale peak both in total 
and by component was reasonably accurate, 
which meant that the forecasted loads un¬ 
derstated the proportional contribution to 
peak and consequently the allocation factor 
for wholesale was understated. 

The inaccuracy of the forecast was in the 
retail sector which is much more volatile 
and difficult to forecast than the wholesale 
sector. We are now developing more sophis¬ 
ticated econometric forecasting techniques 
which should improve our ability to fore¬ 
cast. Should you need additonal informa 
tion on this matter, please advise me or Mr. 
Robert Hall. Ill, 1701 K Street. N.W.. Wash¬ 
ington. D.C. 20006. 

Sincerely, 

O. V. Holeman. 

Director of Rates & Research . 


Schedule 1 .—Arkansas Power & Light Company 
REVENUE DEFICIENCY ANALYSIS 


[12 Montlix Ended December 31. 1977-Period III 



(i) 

(2) 

(3> 

(4) 

(5) 

(6) 


Total 

Total 

Municipals 

Distribution 

City of 

All Other 


Company 

Wholesale 

6c Citizens 

Cooperatives 

Jonesboro 


Total Average Rale Base ..—.—...... 

848.618.999. 

74.407.544. 

85.122.531. 

5.496,477 

3.788.536. 

774.211.456 

Revenues: 







Rate Schedules...—.. 

432.452.000. 

32.635.000. 

29.028.000. 

2.330.000 

1.277.000 

399.817.000. 

Misc. Oper. 6c Pool Rev.,—.. 

27.439.000. 

2.032.122. 

1,816.913. 

151.237. 

63.973. 

25.406.878. 

Total Revenues...~... 

459.891.000. 

34.667.122. 

30.844.913. 

2.481.237. 

1.340.973. 

425.223.878 

Total Operating Income...~... 

69.951.787. 

3.376.609. 

2.999.534. 

164.787. 

212.288. 

66.575.158. 

Current Rate of Return..—..—.— 

8.24 

4.54 

4.61 

3.00 

5.60 

8.60 

Required Rate of Return....~ . ... 

976 

9.76 

9.76 

976 

9.76 

9.76 

Required Operating Income----..... 

82.825.214. 

7.262.176. 

6.355.959 

536.456. 

369.761. 

75.563,038. 

Operating Income Deficiency. 

12.873.447. 

3.885.567. 

3.356.425. 

371,669. 

157.474. 

8.987.880. 

Revenue Deficiency . ..... 

26.336.884. 

7.949,210. 

6.866.675. 

760.371. 

322.164. 

18.387.674. 

Revenue Requirements..... 

486.227.884. 

42.616.333. 

37.711,588. 

3.241.608. 

1.663.137. 

443.611.552. 
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Schedule 4.— Arkansas Power & Light Company 

COST OP SERVICE STUDY 


Total Average Rate Base.-.—.—... 

Revenues: 

Rate Schedules..—--- 

Misc. Oper 6t Pool Rev--.-—..... 

Total Revenues----- 

Total Operating Income...:-.......---..... 

Current Rate of Return...... 

Rate of Return Multipliers..~... 

Required Rate of Return----- 

Required Operating Income--— 

Operating Income Deficiency.... 

Revenue Deficiency.—— - 

Revenue Requirements--——..— 


[6450-01-M] 

Docket No. ER79-I02] 

CAMBRIDGE ELECTRIC LIGHT CO. 

Termination of Rate Schedule 

January 3, 1979 

Take notice that on December 11, 
1978 Cambridge Electric Light Compa¬ 
ny (Cambridge) tendered for filing its 
Notice of Termination of its currently 
effective Federal Energy Regulatory 
Commission Rate Schedule No. 5. 
Cambridge indicates that said Rate 
Schedule consists of an agreement be¬ 
tween Cambridge and Boston Edison 
Company (Edison) for a convenience 
sale for resale of electricity to one 
4000 lumen incandescent street lamp 
located on the edge of Edison's service 
territory in the Town of Arlington, 
Massachusetts. 

Cambridge has requested the Com¬ 
mission to permit the tendered Notice 
of Termination to become effective on 
December 31, 1978. the last day of its 
current fiscal year. Edison’s written 
assent to the proposed termination is 
attached to Cambridge’s filing* 

Cambridge has stated that a copy of 
this filing has. been mailed to Boston 
Edison Company. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street, NE., 
Washington, D.C. 20426. in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). Ail such peti¬ 
tions or protests should be filed on or 
before January 12, 1979. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 


848.618.999. 

72.138.618. 

63.140.856. 

5.330.360. 

3.667,401. 

776.480.381. 

432.452.000. 

32.635.000. 

29.028.000. 

2.330.000 

1,277.000. 

399.817.000. 

27.439.000. 

2.029.372. 

1.814.511. 

151.036. 



459.891.000. 

34.664.372. 

30.842.511. 

2.481.036. 

1.340.826 

425.226.628 

69.951.7C7. 

3.681.232. 

3.265.591. 

187.090. 

228.551. 

66.270.535 

8.24 

5.10 

5.17 

3.51 

6.23 

8.53 

1.0 

1.0 

1.0 

1.0 

1.0 

1.0 

9.70 

9.76 

9.76 

9.76 

9.76 

9.76 

82.825.214. 

7.040.729. 

6.162.548. 

520.243. 

357,938. 

75.784.485. 

12.873.447. 

3.359.497. 

2.896.956. 

333.153. 

129.387. 

9.513.950. 

26.336.884. 

6.872.959. 

5.926.680. 

681.574. 

264.705. 

19.463.925. 

486.227.884. 

41.537.331. 

36.769.191. 

3.162.610. 

1.605.530. 

444.690.553. 


CFR Doc. 79-908 Filed 1-10-79: 8:45 am] 


the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary . 

CFR Doc. 79-917 Filed 1-10-79: 8:45 am] 


[ 6450-01-M] 

CDocket No. ES 79-20) 

CITIZENS UTILITIES CO. 

Application 

January 3. 1979. 

Take notice that on December 13, 
1978, Citizens Utilities Company, a 
corporation organized under the laws 
of the State of Delaware, with its prin¬ 
cipal business office in Stanford, Con¬ 
necticut, filed an application pursuant 
to Section 204 of the Federal Power 
Act. seeking authority to issue up to 
$22.5 million of promissory notes and 
commercial paper, on or before Febru¬ 
ary 1. 1980, and to mature on or before 
February 1. 1980. 

The short-term debt will be used for 
the replenishment of the treasury for 
expenditures for current transactions, 
for the repayment of indebtedness, 
and for the construction, extension 
and improvement of facilities. 

Any person desiring to be heard or 
to make any protests with reference to 
said Application should file a petition 
to intervene or protest with the Feder¬ 
al Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washing¬ 
ton. D.C. 20426. in accordance with 
the requirements of the Commission’s 
Rules of Practice and Procedure (18 
CFR 1.8 or 1.10) on or before January 
12, 1979. The Application is on file and 
available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 79-918 Filed 1-10-79: 8:45 am) 


[6450-01-M] 

[Docket No. CP75-233] 


CONSOLIDATED GAS SUPPLY CORP. AND 
TEXAS GAS TRANSMISSION CORP. 


Petition To Amend 


January 3. 1979. 

Take notice that on December 18, 
1978, Consolidated Gas Supply Corpo¬ 
ration (CGS). 445 West Main Street. 
Clarksburg. West Virginia 26301, and 
Texas Gas Transmission Corporation 
(TGT), 3800 Frederica Street. Owens¬ 
boro. Kentucky 42301 (Petitioners) 
filed in Docket No. CP75-233 a peti¬ 
tion to amend the order of the FPC 
issued in the instant docket on July 2, 
1975, pursuant to Section 7(c) of the 
Natural Gas Act to add an additional 
point of exchange between Petition¬ 
ers, all as more fully set forth in the 
petition on file with the Commission 
and open to public inspection.* 

Petitioners state that they agreed on 
November 20. 1978, to add a point of 
exchange between them so as to 
permit either party to deliver volumes 
of natural gas to others at the inter¬ 
connection of the system of CGS with 
the facilities of Columbia Gulf Trans¬ 
mission Company and TGT in Acadia 
Parish, Louisiana. Accordingly, Peti¬ 
tioners request that the order issued 
in the instant docket on July 2, 1975, 
be amended to reflect this change. It 
is indicated that the additional ex¬ 
change point would assist Petitioners 
in fulfilling their system obligations 
and would provide added flexibility of 
operation and continuity of service. 


•This proceeding with commenced before 
the FPC. By joint regulation on October l, 
1977 <10 CFR 1000.1), it was transferred to 
the Commission. 
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Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or 
before January 23. 1979. file with the 
Federal Energy Regulatory Commis¬ 
sion. Washington. D.C. 20426. a peti¬ 
tion to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas 
Act (18 CFR 157.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or 
to participate as a party in any hear¬ 
ing therein must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s Rules. 

Kenneth F. Plum. 

Secretary . 

[FR Doc. 79-919 Filed 1-10-79; 8:45 am) 


[6450-01-M] 

(Docket Nos. RP75-91. RP77 7 and RP77 
140) 

CONSOLIDATED GAS SUPPLY CORP. 

Settlement Conference 

January 3. 1979. 

Take notice that an informal settle¬ 
ment conference will be convened in 
the subject gas pipeline rate proceed¬ 
ings on January 16. 1979 in a hearing 
room at the office of the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. N.E.. Washing¬ 
ton. D.C. 20426. Such informal confer¬ 
ence shall convene immediately upon 
the recessing of the formal conference 
in Consolidated Gas Supply Corpora - 
tioju Docket No. RP78-52, which 
formal conference is scheduled to com¬ 
mence at 9:00 A.M. on January 16. 
1979. 

Customers and other interested per¬ 
sons will be permitted to attend the 
above-mentioned informal conference, 
but if such persons have not previous¬ 
ly been permitted to intervene by 
order of the Commission, attendance 
at the conference will not be deemed 
to authorize intervention as a party in 
the proceeding. 

Kenneth F. Plumb, 
Secretary. 

IFR Doc. 79-920 Filed 1-10-79; 8:45 am) 


[6450-01-M] 

(Docket No. CP79-130) 

CORTEZ PIPELINE CO. 

Application for Declaratory Order 

January 3. 1979. 

Take notice that on December 18. 
1978. Cortez Pipeline Company (Appli¬ 
cant). Entex Building, Houston. Texas 
77002. filed in Docket No. CP79-130 an 
application pursuant to Section 1.7(c) 
of the Commission’s Rules of Practice 
and Procedure (18 CFR 1.7(c)) for an 
order of the Commission declaring 
that the construction and operation of 
certain facilities, the transportation of 
predominately pure carbon dioxide in 
interstate commerce for Shell Oil 
Company (Shell) and others are 
exempt from the provisions of the 
Natural Gas Act. the Natural Gas 
Policy Act of 1978 (NGPA). the De¬ 
partment of Energy Organization Act 
(DOE Act) and the rules and regula¬ 
tions of the Commission, all as more 
fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Applicant proposes to transport vol¬ 
umes of carbon dioxide produced by 
Shell and/or others from the carbon 
dioxide field in the Four Corners area 
of Utah, Arizona, New Mexico, and 
Colorado through a pipeline to the 
Wasson Oil Field for use by Shell and/ 
or others in tertiary oil recovery oper¬ 
ations in the Denver Unit, Gaines and 
Yoakum Counties. Texas. Applicant 
anticipates a gathering, transporta¬ 
tion, and delivery system which would 
include the construction and operation 
of a 20-inch to 30-inch pipeline ap¬ 
proximately 480 miles in length and 
certain dehydration and compression 
facilities. 

Applicant asserts that the produc¬ 
tion, transportation, and other disposi¬ 
tion of carbon dioxide to be used in 
tertiary oil recovery operations are 
clearly new technological develop¬ 
ments which would not justify any ex¬ 
pansion of the jurisdiction of the 
Commission over these activities. Ap¬ 
plicant asserts further that (1) carbon 
dioxide is not by definition natural 
gas, (2) the underlying purpose and 
intent of the Natural Gas Act and the 
DOE Act as explained in the legisla¬ 
tive history and subsequent case law 
make it clear that carbon dioxide was 
not contemplated by Congress for reg¬ 
ulation. and (3) the general consuming 
public has no interest to protect be¬ 
cause it would not and' cannot use 
carbon dioxide, and that the Commis¬ 
sion does not have jurisdiction over 
the subject proposals and transactions 
contemplated. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
January 23, 1979, file with the Federal 


Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or 
to participate as a party in any hear¬ 
ing therein must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s Rules. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc. 79-921 Filed 1-10-79: 8:45 am) 


[6450-01-M] 

(Docket No. ES79-191 

THE DETROIT EDISON CO. 

Application 

January 3. 1979 

Take notice that on December 21. 
1978, the Detroit Edison Company, a 
corporation organized under the laws 
of the States of Michigan and New 
York, with its principal business of¬ 
fices in Detroit. Michigan, filed an ap¬ 
plication pursuant to Section 204 of 
the Federal Power Act, seeking au¬ 
thority to issue short-term notes of up 
to $90 million and enter into a loan 
agreement and a Nuclear Fuel Heat 
Purchase Contract. 

The net proceeds will be used'to fi¬ 
nance Applicant’s costs of nuclear fuel 
to be used in the Enrico Fermi Unit 
No. 2 Nuclear Generating Facility. 

Any person desiring to be heard or 
to make any protests with reference to 
said application should file a petition 
to intervene or protest with the Feder- 
'al Energy Regulatory Commission. 825 
North Capitol Street. N. E.. Washing¬ 
ton. D. C. 20426, in accordance with 
the requirements of the Commission s 
Rules of Practice and Procedure (18 
CFR 1.8 or 1.10) on or before January 
15. 1979. The application is on file and 
available for public inspection, 

Kenneth F. Plumb. 

Secretary. 

[FR Doc. 79-922 Filed 1-10-79; 8:45 am] 


[6450-01-M] 

[Docket No. ER78-375] 

DUQUESNE LIGHT CO. 

Certification 

January 3. 1979. 

Take notice that on December 19. 
1978, Presiding Administrative Law 
Judge Curtis L. Wagner. Jr. certified 


FEDERAL REGISTER, VOL. 44, NO. 8—THURSDAY, JANUARY 11, 1979 









NOTICES 


2421 


the proposed settlement agreement in 
Docket No. ER78-375. This proceeding 
involves Duquesne Light Company’s 
proposed change in its FERC Munici¬ 
pal Electric Resale Service Tariff for 
customer. Pitcairn, Pennsylvania. The 
proposed change will increase rev¬ 
enues on jurisdictional sales by $48,841 
based on the 12-month period ending 
May 31, 1979. The Commission sus¬ 
pended the propovsed tariff change for 
one day and deferred the use thereof 
until August 19, 1978, when it became 
effective subject to refund. 

By motion dated December 14, 1978, 
the Presiding Judge states, he was ad¬ 
vised that Duquesne Light Company 
and the Borough of Pitcairn had ex¬ 
ecuted a settlement agreement in set¬ 
tlement of all issues in this proceed¬ 
ing. 

Any person desiring to be heard or 
to protest said settlement agreement 
should file comments with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washing¬ 
ton, D.C. 20426. on or before January 
12, 1979. Comments will be considered 
by the Commission in determining the 
appropriate action to be taken. Copies 
of this agreement are on file with the 
Commission and are available for 
public inspection. 

Kenneth F. Plumb. 

Secretary. 

IFR Doc. 79-923 Filed 1-10-79; 8:45 ami 


16450-01-Ml 

tDocket No. ER79-1111 

ILLINOIS POWER CO. 

Filing of Revised Exhibit B 

January 3, 1979. 

Take notice that Illinois Power Com¬ 
pany (Illinois Power) on December 18, 
1978, tendered for filing Revised Ex¬ 
hibit B to an Agreement dated July 25. 
1975, between Illinpis Power and West¬ 
ern Illinois Power Cooperative 
<WIPCO). 

Illinois Power states that the pur¬ 
pose of the filing is to revise the 
Agreement to reflect the actual cost of 
providing the interconnection between 
the parties. 

According to Illinois Power, copies of 
this filing have been mailed to WIPCO 
and the Illinois Commerce Commis¬ 
sion, Springfield, Illinois. 

Illinois Power requests an effective 
date of August 11. 1978 and therefore 
requests waiver of the Commission’s 
notice requirements. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission. 825 North Capitol Street, 
N.E., Washington. D.C. 20426. in ac- 
cordance with Sections 1.8 and 1.10 of 


the Commission’s Rules of Practice 
and Procedure (18 CFR 1.8, 1.10). All 
such petitions or protests should be 
filed on or before January 19. 1979. 
Protests will be considered by the 
Commission in determining the appro¬ 
priate action to be taken, but will not 
serve to make protestants parties to 
the proceeding. Copies of this filing 
are on file with the Commission and 
are available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

IFR Doc. 79 924 Filed 1-10-79; 8:45 am] 


[ 6450-01-MJ 

tDocket Nos. ER77-511 and ER78 3111 

NEW YORK POWER POOL 
Informal Settlement Conference 

January 3. 1979 

Please take notice that there will be 
an informal settlement conference in 
the above-captioned proceedings on 
January 26. 1979 at 10:00 A.M., in 
room 3400, Federal Energy Regulatory 
Commission. 941 North Capitol Street, 
NE., Washington, D.C. 

Kenneth F. Plumb, 
Secretary. 

IFR Doc. 79-925 Filed 1-10-79; 8:45 am] 


[ 6450-01 -M] 

(Docket No. CP79-110) 

NORTHERN NATURAL GAS CO. 

Application 

January 3. 1979 

Take notice that on December 8, 
1978, Northern Natural Gas Company 
(Applicant). 2223 Dodge Street, 
Omaha. Nebraska 68102. filed an ap¬ 
plication in Docket No. CP79-110 pur¬ 
suant to Section 7(c) of the Natural 
Gas Act for a certificate of public con¬ 
venience and necessity authorizing Ap¬ 
plicant to transport natural gas for 
Fruehauf Corporation (FYuehauf), all 
as more fully set forth in the applica¬ 
tion on file with the Commission and 
open to public inspection. 

The application states that Appli¬ 
cant and Fruehauf. on November 9. 
1978, executed an agreement pursuant 
to which Applicant would transport 
for Fruehauf, on a best efforts basis, 
up to 300 Mcf per day of gas, less 3Vi 
percent for fuel and loss, from an ex¬ 
isting interconnection with Panhandle 
Eastern Pipe Line Company’s system 
in Mullenville, Kansas, to an existing 
interconnection with the Metropolitan 
Utilities Qistrict’s system in Douglas 
County, Nebraska. It is indicated that 
the gas subject to the agreement 
would be produced by Fruekel, Inc., 
Fruehauf’s wholly owned subsidiary. 


from wells in Tuscaraw'as and Guern¬ 
sey Counties. Ohio; the gas would be 
consumed in Fruehauf’s plant in 
Omaha, Nebraska. The price charged 
by Applicant for the transportation 
service would be 13.15 cents per Mcf of 
gas transported, it is stated. 

Applicant states the gas would be 
used in Fruehauf’s direct gas fired 
drying ovens and other operations for 
which other fuels cannot be used. Ap¬ 
plicant further states that it has suffi¬ 
cient excess capacity to render the 
proposed service without affecting its 
ability to serve its existing customers. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
January 23, 1979, file with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20426. a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s Rules. 

Take further notice that, pursuant 
to the authority contained in the sub¬ 
ject to the jurisdiction conferred 
upon the Federal Energy Regulatory 
Commission by Sections 7 and 15 of 
the Natural Gas Act and the Commis¬ 
sion’s Rules of Practice and Procedure, 
a hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti¬ 
tion to intervene is filed within the 
time required herein, if the Commis¬ 
sion on its own review of the matter 
finds that a grant of the certificate is 
required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion be¬ 
lieves that a formal hearing is re¬ 
quired. further notice of such hearing 
will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb. 

Secretary. 

IFR Doc. 79-926 Filed 1-10-79; 8:45 ami 
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[6450-01-M] 

[Docket No. CP79-119] 

NORTHWEST PIPELINE CORP. 

Application 

January 3. 1979. 

Take notice that on December 14, 
1978, Northwest Pipeline Corporation 
(applicant). P.O. Box 1526, Salt Lake 
City. Utah 84110. filed an application 
in Docket No. CP79-119 pursuant to 
Section 7(c) of the Natural Gas Act 
for a certificate of public convenience 
and necessity authorizing Applicant to 
change the FERC gas rate schedule 
under which it sells gas to Wyoming 
Industrial Gas Company (Wyoming), 
all as more fully set forth in the appli¬ 
cation on file with the Commission 
and open to public inspection. 

It is stated that Wyoming, in order 
to offset the impact of a loss of indus¬ 
trial load, requested Applicant on Oc¬ 
tober 16. 1978, to render natural gas 
service under Applicant’s FERC Gas 
Rate Schedule DS-1, in lieu of service 
under Applicant’s FERC Gas Rate 
Schedule ODL-1 heretofor authorized 
by the Commission. Applicant states 
that no new facilities will be required 
to implement this change. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
January 23. 1979, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by Sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti¬ 
tion to intervene is filed within the 
time required herein, if the Commis¬ 
sion on its own review of the matter 
finds that a grant of the certificate is 
required by the public convenience 
and necessity. If a petition for leave to 
invervene is timely filed, or if the 
Commission on its own motion be¬ 
lieves that a formal hearing is re¬ 


quired, further notice of such hearing 
will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc. 79-927 Filed 1-10-79; 8:45 am) 


[6450-01-M] 

[Docket No. CP79-127] 

NORTHWEST PIPELINE CORP. 

Application 

January 3, 1979. 

Take notice that on December 15. 
1978, Northwest Pipeline Corporation 
(Applicant). P.O. Box 1526, Salt Lake 
City, Utah 84110, filed an application 
in Docket No. CP79-127 pursuant to 
Section 7(c) of the Natural Gas Act 
for a certificate of public convenience 
and necessity authorizing Applicant to 
construct and operate four new deliv¬ 
ery points for Washington Water 
Power Company (Water Power), 
Northwest Natural Gas Company 
(Northwest Natural), and CP National 
Corporation (CP), all as more fully set 
forth in the application on file with 
the Commission and open to public in¬ 
spection. 

Applicant states that Water Power 
has requested it to install two taps in 
Spokane County, Washington so that 
Water Power can provide service to 
two residences and commercial estab¬ 
lishments, and that Northwest Natu¬ 
ral has similarily requested it to install 
a tap for a residential subdivision in 
Linn County, Oregon. The estimated 
cost of each tap, exclusive of Appli¬ 
cant’s labor, would be $1,300; Water 
Pow r er and Northwest Natural would 
reimburse Applicant for their taps. 

Applicant further states that CP has 
requested it to install a tap in Kla¬ 
math Falls. Oregon, so that CP may 
provide service to a farm. Applicant 
would pay the estimated cost of 
$7,250, it is stated. 

The application indicates that all 
four taps would provide needed natu¬ 
ral gas service. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
January 23. 1979, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 


action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person w r ishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by Sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti¬ 
tion to intervene is filed within the 
time required herein, if the Commis¬ 
sion on its ow'n review of the matter 
finds that a grant of the certificate is 
required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its owm motion be¬ 
lieves that a formal hearing is re¬ 
quired, further notice of such hearing 
will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc. 79-928 Filed 1-10-79; 8:45 am) 


[6450-01-M] 

[Docket No. ER79-1101 

OHIO POWER CO. 

Filing 

January 3, 1979. 

Take notice that Ohio Power Com¬ 
pany (Ohio Power) on December 18. 
1978 tendered for filing an agreement, 
dated as of December 11. 1978, be¬ 
tween Ohio Power and Ohio Edison 
Company, supplementing an agree¬ 
ment between such companies dated 
June 20, 1968, designated Ohio Power 
Rate Schedule FPC No. 71 and as 
Ohio Edison Company Rate Schedule 
FPC No. 67. 

Ohio Power states that the filing 
amends the 1968 agreement to add a 
new delivery point in Senaca County. 
Ohio, amends a related definition and 
adds provisions relating to access to 
metering and system disturbances. Ac¬ 
cording to Ohio Pow f er, service at the 
new delivery point is expected to com¬ 
mence on or about December 15, 1978 
and Ohio Power requests waiver of the 
Commission’s notice requirements and 
requests an effective date of December 
15. 1978. 
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Copies of the filing were served upon 
Ohio Edison Company and Buckeye 
Power, Inc., according to Ohio Power. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street. 
Washington, D.C., N.E. 20426. in ac¬ 
cordance with Sections 1.8 and 1.10 of 
the Commission’s Rules of Practice 
and Procedure (18 CFR 1.8, 1.10). All 
such petitions or protests should be 
filed on or before January 19, 1979. 
Protests will be considered by the 
Commission in determining the appro¬ 
priate action to be taken, but will not 
serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

IFR Doe. 79-929 Filed 1-10-79; 8:45 ami 


[6450-01-MJ 

t Docket No. ES79-21] 

SOUTH CAROLINA ELECTRIC & GAS CO. 

Application 

January 3. 1979. 

Take notice that on December 26, 
1978, South Carolina Electric & Gas 
Company, a corporation organized 
under the laws of the State of South 
Carolina, with its principal business 
office at Columbia. South Carolina, 
filed an application pursuant to Sec¬ 
tion 204 of the Federal Power Act, 
seeking authority to issue up to $110 
million unsecured promissory notes or 
commercial paper, with maturity dates 
of twelve months or less, but not later 
than December 31, 1980. 

The short-term debt will be used to 
maintain cash working funds at 
normal levels and to provide interim 
financing for the Company’s construc¬ 
tion program. 

Any person desiring to be heard or 
to make any protests with reference to 
said application should file a petition 
to intervene or protest with the Feder¬ 
al Energy Regulatory Commission, 
Washington, D.C. 20426. in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) on or before Janu¬ 
ary 22, 1979. The application is on file 
and available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

IFR Doc. 79-930 Filed 1 10-79: 8:45 am) 


[6450-01-M] 

[Docket No. OR79-21 

THE TEXAS DEEPWATER PORT AUTHORITY 

Petition for Declaratory Order Approving 
Proposed Tariff Structure 

January 2, 1979. 

Take notice that the Texas Deepwa¬ 
ter Port Authority (DPA), an agency 
of the State of Texas, on December 7, 
1978, tendered for filing a petition for 
a declaratory order which would ap¬ 
prove a proposed tariff structure. This 
proposed tariff structure is set forth in 
the Petition For Declaratory Order 
filed by the DPA in this docket. 

DPA requests a declaratory order 
that the DPA may lawfully charge its 
customers according to the formula it 
proposes, with specific findings that 
the nature and magnitude of the dif¬ 
ferential proposed between classes of 
shippers is lawful. DPA states that the 
differential is based upon a private 
shipper’s advance commitment to use 
the proposed facility and that such ad¬ 
vance commitment is necessary to fi¬ 
nance the project. DPA further re¬ 
quests that the Commission consider 
its declaratory order petition under an 
adjusted form of the Interstate Com¬ 
merce Commission’s “modified proce¬ 
dure”, as set forth in Rules 43-52, 49 
C.F.R. §§ 1100.43-1100.52. 

Under the adjusted form of its modi¬ 
fied procedure requested by Texas, the 
Petition For Declaratory Order and its 
appendices and affidavits, would be 
published, and a 30-day comment 
period would be permitted for filing of 
petitions in support of opposition. 
Texas further recommends that a 20- 
day rebuttal period follow, after which 
the case would be submitted to the 
Commission for decision. The modified 
procedure set forth in the ICC’s Rules 
43-52 may be ordered at our discretion 
if it appears that substantially all im¬ 
portant issues of material fact may be 
resolved by means of written materials 
and that the efficient disposition of 
the proceeding can be made without 
oral hearing. Rule 42. 49 C.F.R. 

§ 1100.42 states that no reply to such a 
petition may be filed. 

The Commission requests comments 
on both the merits of DPA’s proposed 
tariff structure as well as on the proce¬ 
dure requested by DPA for resolution 
of this declaratory order proceeding. 
Any person desiring to be heard or to 
protest said finding should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Sections 1100.70 and 1100.40 of 
the Commission’s Rules of Practice 
and Procedure for Oil Pipeline Mat¬ 
ters <49 CFR 1100.70, 1100.40). All 
such petitions or protests should be 
filed on or before January 22. 1979. 


Protests and comments will be consid¬ 
ered by the Commission in determin¬ 
ing the appropriate action to be taken, 
but will not serve to make protestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 

Texas states that copies of its filing 
were filed upon the general counsel of 
ail potentially interested parties pres¬ 
ently known to Texas, categorized as 
follows: (1) potential user/shippers; (2) 
associations that may have some inter¬ 
est in this matter; (3) organizations 
concerned with natural resource use 
and management; and (4) port au¬ 
thorities as reflected in the latest di¬ 
rectory of the American Association of 
Port Authorities and the Louisiana 
Offshore Oil Port (LOOP). 

A copy of the complete filing made 
by Texas in this docket is available for 
inspection, upon request, at the fol¬ 
lowing locations: (1) the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washing¬ 
ton. D.C. 20426; (2) the Attorney Gen¬ 
eral of Texas, Supreme Court Build¬ 
ing, Austin, Texas 78711; (3) the Texas 
Deepwater Port Authority, Suite 500. 
3131 W. Alabama. Houston, Texas 
77098: (4) the Texas Deepwater Port 
Authority, Suite 901, 815 Brazos 

Street. Austin, Texas 78701; and (5) 
the Texas Office of State-Federal Re¬ 
lations, 1019 19th Street. Washington. 
D.C. 

Kenneth F. Plumb, 
Secretary. 

IFR Doc. 79-931 Filed 1-8-79; 4:53 pm) 


[6450-01-M] 

TEXAS GAS PIPE LINE CORP. 

tDocket No. RP76-30 (PGA No. 79-D) 

Tariff Sheet Filing 

January 2, 1979. 

Take notice that on December 13. 

1978, Texas Gas Pipe Line Corpora¬ 
tion, pursuant to Section 154.62 of the 
Commission Regulations under the 
Natural Gas Act, filed Seventh Re¬ 
vised Sheet No. 4a to its FERC Gas 
Tariff. First Revised Volume No. 1. 
Texas Gas states that the filed tariff 
sheet related to the Unrecovered Pur¬ 
chased Gas Cost Account of the Pur¬ 
chased Gas Adjustment Provision con¬ 
tained in Section 12 of the General 
Terms and Conditions of the tariff. 
More specifically, the tariff sheet re¬ 
flects a net increase over that current¬ 
ly being collected of 32.69* per Mcf (at 
14.65 Psia) to be effective January 1, 

1979. 

Any person desiring to be heard and 
to make any protest with reference to 
said filing should on or before January 
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10. 1979. file with the Federal Energy 
Regulatory Commission, Washington. 
D.C. 20426. petitions to intervene or 
protest in accordance with the require¬ 
ments of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8 or 
1.10). All protests filed with the Com¬ 
mission will be considered by it but 
will not serve to make the protestants 
parties to the proceeding. Persons 
wishing to become parties to a pro¬ 
ceeding or to participate as a party in 
any hearing must file petitions to in¬ 
tervene in accordance with the Com¬ 
mission’s Rules. Texas Gas’ tariff 
filing is on file with the Commission 
and available for public inspection. 

Kenneth F. Plumb. 

Secretary. 

IFR Doc. 79-932 Filed 1-10-79; 8:45 ami 


f 6450-01-M] 

[Docket No. RP72-156] 

TEXAS GAS TRANSMISSION CORP. 

Proposed Changes in FPC Gas Tariff 

January 2. 1979. 

Take notice that Texas Gas Trans¬ 
mission Corporation, on December 15, 
1978, tendered for filing Third Substi¬ 
tute Twenty-Fourth Revised Sheet No. 
7 to its FPC Gas Tariff. Third Revised 
Volume No. 1. 

This sheet is being issued to reflect 
changes in the cost of purchased gas 
pursuant to Texas Gas’ Purchased Gas 
Adjustment Clause, and the recovery 
of demand charge adjustments pursu¬ 
ant to the terms of Section 10.5 of the 
General Terms and Conditions of 
Texas Gas’ tariff. Also reflected are 
the producer rates specified by the 
Commission to become effective for 
the month of January, 1979, under the 
provisions of the Natural Gas Policy 
Act of 1978 (NGPA), increased by the 
January monthly inflation factor to 
derive the rate which will become ef¬ 
fective on February 1, 1979. In addi¬ 
tion. the surcharge adjustment for un¬ 
recovered purchased gas costs includes 
estimated changes in purchased gas 
costs attributable to the NGPA for the 
months of December, 1978 and Janu¬ 
ary, 1979, as authorized by Commis¬ 
sion Order No. 17, issued December 1, 
1978, in Docket No. RM79-7. The 
filing also reflects changes in costs as¬ 
sociated with advance payments, the 
cost of offshore transportation and 
the reduction to 46% of the Federal 
Income tax rate, all pursuant to the 
provisions of Article IX. X and XI of 
the Stipulation and Agreement ap¬ 
proved by Commission order issued 
November 17. 1978 in Docket No. 
RP77-139. 

Copies of the filing were served upon 
the company’s jurisdictional custom¬ 
ers and interested state commissions. 


Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion. 825 North Capitol Street. N.E.. 
Washington. D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before January 10. 1979. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 79-933 Filed 1-10-79; 8:45 ami 


[6450-01-M] 

fDocket No. CP79-123) 

TRANSCONTINENTAL GAS PIPE LINE CORP. 

Application 

January 3. 1979. 

Take notice that on December 15. 
1978, Transcontinental Gas Pipe Line 
Corporation (Applicant), P.O. Box 
1396, Houston, Texas 77001, filed an 
application in Docket No. CP79-123 
pursuant to section 7(c) of the Natural 
Gas Act for a certificate of public con¬ 
venience and necessity authorizing Ap¬ 
plicant to transport natural gas for 
Columbia Gas Transmission Corpora¬ 
tion (Columbia Gas), all as more fully 
set forth in the application on file 
with the Commission and open to 
public inspection. 

It is stated that Applicant and Co¬ 
lumbia Gas executed an agreement on 
November 27, 1978, pursuant to which 
Columbia Gas would deliver to Appli¬ 
cant up to 270 Mcf per day of natural 
gas at an interconnection between 
their systems in St. James Parish. 
Louisiana, whereupon Applicant would 
redeliver thermally equivalent vol¬ 
umes for Columbia Gas’ account to 
Columbia Gulf Transmission Compa¬ 
ny at existing points of interconnec¬ 
tion near Egan, Acadia Parish. Louisi¬ 
ana, and at the outlet of Continental 
Oil Company’s Acadia Plant, Acadia 
Parish, Louisiana. Applicant states 
that the initail monthly fee for this 
firm transportation service would be 
$286. This proposed service would 
enable Columbia Gas to economically 
receive certain supplies of natural gas. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
January 23. 1979, file with the Federal 
Energy Regulatory Commission, 


Washington, D.C. 20426. a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 1.57.10). AH protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein .must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s Rules 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
# the Federal Energy Regulatory Com¬ 
mission by Sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti¬ 
tion to intervene is filed within the 
time required herein, if the Commis¬ 
sion on its own review of the matter 
finds that a grant of the certificate is 
required by the public convenience 
and necessity. If k petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion be¬ 
lieves that a formal hearing is re¬ 
quired. further notice of such hearing 
will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary. 

[FR.Doc. 79-934 Filed 1-10-79; 8:45 ami 


[6450-01-M] 

[Dockc-t No. ER79 1091 

VIRGINIA ELECTRIC AND POWER CO. 

Notice of Tendered Revised Contract 
Supplement 

January 3. 1979. 

Take notice that on December 15, 
1978, Virginia Electric and Power 
Company (VEPCO) tendered for filing 
a new supplement to the contract be¬ 
tween VEPCO and Virginia Electric 
Cooperative. VEPCO stales that the 
new contract supplement is for a new 
delivery point which has been request¬ 
ed by the Cooperative and designated 
Greenwood Delivery Point. 

Delivery point and proposed FERC 
number. 

Greenwood, 87-32. 

VEPCO requests that the Commis¬ 
sion allow the Greenwood Delivery 
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Point Supplement to become effective 
on the date the facilities are connected 
with the understanding that VEPCO 
will notify the Commission of the ef¬ 
fective date. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
January 12, 1979, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, petitions to 
intervene or protests in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken, but will not 
serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 79-935 Filed 1-10-79; 8:45 am] 


[ 6450-01-M] 

[Docket No. CP79-129] 

MICHIGAN WISCONSIN PIPE LINE CO. 

Application 

January 3, 1979. 

Take notice that on December 18. 
1978, Michigan Wisconsin Pipe Line 
Company (Applicant), One Woodward 
Avenue, Detroit, Michigan 48226, filed 
an application in Docket No. CP79-129 
pursuant to Section 7(c) of the Natu¬ 
ral Gas Act for a certificate of public 
convenience and necessity authorizing 
Applicant to provide a gas transporta¬ 
tion service for United Gas Pipe Line 
Company (United), all as more fully 
set forth in the application on file 
with the Commission and open to the 
public inspection. 

It is stated that Applicant and 
United executed an agreement on No¬ 
vember 16. 1978, pursuant to which 
Applicant would transport, by dis¬ 
placement, up to 12,500 Mcf (Contract 
Demand) of natural gas per day for 
United from Eugene Island Block 307, 
offshore Louisiana, to (1) the tailgate 
of Mobil Oil Corporation's processing 
Plant in Cameron Parish, Louisiana, or 

(2) the tailgate of Atlantic Richfield’s 
Plant in St. Mary Parish. Louisiana, or 

( 3) an interconnection between the 
systems of Applicant and United to be 
built by Applicant pursuant to the au¬ 
thority granted on July 6, 1978, in 
Docket No. CP77-567. Applicant states 
that it would charge a monthly fee 
equal to the Contract Demand times a 
demand charge of $7.17 per Mcf. 

The proposed service would be per¬ 
formed by means of existing facilities 
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and would enable United to attach gas 
to be purchased by it from Getty Oil 
Company production in the Eugene 
Island Area. Block 307. offshore Lou¬ 
isiana. it is asserted. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
January 23, 1979, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CI’Ti 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by Sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti¬ 
tion to intervene is filed within the 
time required herein, if the Commis¬ 
sion on its own review of the matter 
finds that a grant of the certificate is 
required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion be¬ 
lieves that a formal hearing is re¬ 
quired. further notice of such hearing 
will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 79-993 Filed 1-10-79; 8:45 am] 


16450-01 -M] 

[Docket No. CP79-113] 

MOUNTAIN FUEL RESOURCES, INC. 
Application 

January 3, 1979. 

Take notice that on December 11. 
1978, Mountain Fuel Resources. Inc. 
(Applicant), 180 East 1st South, Salt 
Lake City, Utah 84139, filed in Docket 
No. CP79-113 an application pursuant 
to Section 7(c) of the Natural Gas Act 
and Section 157.7(b) of the Commis¬ 
sion’s Regulations thereunder (18 
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CFR 157.7(b) for a certificate of public 
convenience and necessity authorizing 
the construction, during the period 
February 23, 1979, through December 
31, 1979, and operation of facilities to 
enable Applicant to take into it certifi¬ 
cated main pipeline system natural gas 
which would be purchased from pro¬ 
ducers or other similar sellers thereof, 
all as more fully set forth in the appli¬ 
cation on file with the Commission 
and open to public inspection. 

The stated purpose of this budget- 
type application is to augment Appli¬ 
cant’s ability to act with reasonable 
dispatch in connecting to its pipeline 
system supplies of natural gas w r hich 
may become available from various 
producing areas generally coextensive 
with its pipeline system or the systems 
of other pipeline companies which 
may be authorized to transport gas for 
the account of or exchange gas with 
Applicant. 

Applicant states that the total cost 
of the proposed gas-purchase facilities 
would not exceed $879,761 with the 
cost of any single project not to 
exceed $219,940. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
January 23. 1979, file with the Federal 
Energy Regulatory Commission, 
Washington. D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to jurisdiction conferred upon the 
Federal Energy Regulatory Commis¬ 
sion by Sections 7 and 15 of the Natu¬ 
ral Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti¬ 
tion to intervene is filed within the 
time required herein, if the Commis¬ 
sion on its own review of the matter 
finds that a grant of the certificate Is 
required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion be¬ 
lieves that a formal hearing is re¬ 
quired. further notice of such hearing 
w ill be duly given. 


11, 1979 
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Under the procedure herein pro¬ 
vided for. unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc. 79-994 Filed 1-10-79; 8:45 am] 


[6450-01-M] 

l Docket No. RP73-64] 

SOUTHERN NATURAL GAS CO. 

Propoted Changes in FERC Gat Tariff 

January 3, 1979. 

Take notice that Southern Natural 
Gas Company (Southern), on Decem¬ 
ber 15, 1978, tendered for filing pro¬ 
posed changes in its FERC Gas Tariff, 
Sixth Revised Volume No. 1. to 
become effective January 1, 1979. 
Such filing is pursuant to Section 17 
(Purchased Gas Adjustment) of the 
General Terms and Conditions of 
Southern's FERC Gas Tariff. Sixth 
Revised Volume No. 1. The proposed 
filing would substitute a revised tariff 
sheet for one filed on November 22, 
1978. 

Southern states that this amended 
filing is for the two-fold purpose of (1) 
adjusting, pursuant to Order No. 18 
and Section 154.38(X)(b) of the Com¬ 
mission’s Regulations implemented by 
that Order. Southern’s current cost of 
gas supply directly attributable to the 
Natural Gas Policy Act of 1978 
(NGPA) and (2) to reflect a reduction 
in the Surcharge Adjustment for esti¬ 
mated Demand Charge Credits pursu¬ 
ant to Section 9.6(3) of the General 
Terms and Conditions of Southern’s 
tariff. 

Southern says that in its November 
22, 1978 filing, Southern reflected in¬ 
creased cost of gas supply under the 
Natural Gas Policy Act only to the 
extent applicable under Section 104 of 
Part 271 of the proposed rulemaking 
in Docket No. RM79-3, Regulations 
Implementing the Natural Gas Policy 
Act of 1978. With the availability of 
additional data, however, Southern 
now estimates that it will have addi¬ 
tional costs of purchased gas attribut¬ 
able to the Natural Gas Policy Act of 
approximately $21 million which were 
not reflected in its filing of November 
22. 1978. The additional cost of gas 
would result in an increase in South¬ 
ern’s commodity and one-part rates of 
approximately 3.6* per Mcf. 

Additionally. Southern now esti¬ 
mates that because of additional sup¬ 
plies of gas (primarily purchases of va¬ 
porized LNG from Southern Energy 
Company at Elba Island, Georgia), 
curtailments on its system this winter 
and next spring will not be as great as 
projected in the November 22, 1978 
filing. Therefore. Southern proposes 


to reduce the Surcharge Adjustment 
for estimated Demand Charge Credits 
by 2.027* per Mcf to reflect reduced 
curtailments on its pipeline system. 

Southern says that since its initial 
PGA filing made three weeks ago. 
Southern's customers have initiated 
filings with their regulatory bodies. 
Southern therefore requests that it be 
allowed to reduce its commodity rates 
for the Surcharge Adjustment for 
Demand Charge Credits by 2.027* per 
Mcf and to increase its commodity 
rates by the Current Adjustment for 
purchased gas only by the amount of 
2.027* per Mcf. 

Copies of the filing are being served 
upon the company’s jurisdictional cus¬ 
tomers and interested state commis¬ 
sions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street. N.E., 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10" of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before January 15, 1979. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc 79-995 Filed 1-10-79; 8;45 am] 


[ 6450-01-M] 

Office of Environment 

ENVIRONMENTAL ADVISORY COMMITTEE 
Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 86 Stat. 770), notice is 
hereby given that the Environmental 
Advisory Committee will meet 
Monday, January 29, 1979, from 8:30 
a.m. to 4:30 p.m., and Tuesday, Janu¬ 
ary 30, 1979, from 8:30 a.m. to approxi¬ 
mately 3:00 p.m., at the Department of 
Energy. 20 Massachusetts Avenue 
NW„ Room 8222C, Washington, D.C. 

The purpose of the Environmental 
Advisory Committee is to advise the 
Department of Energy on the overall 
activities which pertain to the goals of 
restoring, protecting and enhancing 
environmental quality and assuring 
public health and safety. 

The tentative agenda is as follows: 


Monday, January 29, 1979 

• Introduction to DOE. 

• Preliminary organization of Com¬ 
mittee, including review of administra¬ 
tive procedures. 

• Briefing on the Office of Environ¬ 
ment. 

• Discussion of issues. 

Tuesday, January 30, 1979 

• Further discussion of issues. 

• Planning, organization, and prepa¬ 
ration for next meeting. 

The meeting is open to the public. 
The Chairperson of the Committee is 
empowered to conduct the meeting in 
a fashion that will, in his judgment, 
facilitate the orderly conduct of busi¬ 
ness. Any member of the public who 
wishes to file a written statement with 
the Committee will be permitted to do 
so, either before or after the meeting. 
Members of the public who wish to 
make oral statement pertaining to 
agenda items should inform Georgia 
Hildreth. Director. Advisory Commit¬ 
tee Management Office, 202-252-5187, 
at least 5 days prior to the meeting 
and reasonable provision will be made 
to include their presentation of the 
agenda. 

Transcripts of the meeting will be 
available for public review and copying 
at the Freedom of Information Public 
Reading Room GA-152, Forrestal 
Building. 1000 Independence Avenue 
SW., Washington. D.C. between the 
hours of 8:00 a.m. and 4:30 p.m., 
Monday through Friday, except Fed¬ 
eral holidays. In addition , any person 
may purchase a copy of the transcript 
from the reporter. An executive sum¬ 
mary of the meeting may be obtained 
by calling the Advisory Committee 
Management Office at the lower 
number. 

Issued at Washingon. D.C.. on Janu¬ 
ary 5, 1979. 

Georgia Hildreth, 
Director, 

Advisory Committee Management. 

[FR Doc. 79-989 Fi!?d 1-10-79; 8:45 sun] 


[6210-01-M] 

FEDERAL RESERVE SYSTEM 

BARCLAYS BANK LTD. AND BARCLAYS BANK 
INTERNATIONAL LTD. 

Propoted Acquisition of American Credit Carp. 

Barclays Bank Limited and Barclays 
Bank International Limited, both of 
London, England, have applied, pursu¬ 
ant to section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.4(b)(2) of the 
Board’s Regulation Y (12 CFR 
225.4(b)(2)), for permission to acquire 
voting shares of American Credit Cor- 
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poration, Charlotte, North Carolina 
(“ACC”). 

Notice of the application was pub¬ 
lished between November 28, 1978 and 
December 13, 1978, in newspapers of 
general circulation in the communities 
to be served by ACC. 

Applicant states that the proposed 
subsidiary would engage in the follow¬ 
ing activities: Making or acquiring con¬ 
sumer finance and commercial loans 
and other extensions of credit such as 
would be made by a finance or factor¬ 
ing company, leasing of personal prop¬ 
erty on a full payout basis, or acting as 
agent, broker or advisor therefor: 
acting as agent or broker for credit life 
and credit accident and health insur¬ 
ance. and property and casualty insur¬ 
ance sold in connection with exten¬ 
sions of credit by ACC; and acting as 
underwriter for credit life and credit 
accident and health insurance which is 
directly related to extensions of credit 
by ACC. Such activities have been 
specified by the Board in § 225.4(a) of 
Regulation Y as permissible for bank 
holding companies, subject to Board 
approval of individual proposals in ac¬ 
cordance with the procedures of 
§ 225.4(b). 

Interested persons may express their 
views on the question whether con¬ 
summation of the proposal can “rea¬ 
sonably be expected to produce bene¬ 
fits to the public, such as greater con¬ 
venience, increased competition, or 
gains in efficiency, that outweigh pos¬ 
sible adverse effects, such as undue 
concentration of resources, decreased 
or unfair competition, conflicts of in¬ 
terests, or unsound banking practices.” 
Any request for a hearing on this 
question should be accompanied by a 
statement summarizing the evidence 
the person requesting the hearing pro¬ 
poses to submit or to elicit at the hear¬ 
ing and a statement of the reasons 
why this matter should not be re¬ 
solved without a hearing. 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
New York. 

Any views or requests for hearing 
should be submitted in writing and re¬ 
ceived by the Secretary, Board of Gov¬ 
ernors of the Federal Reserve System, 
Washington, D.C. 20551. not later 
than February 8. 1979. 

Board of Governors of the Federal 
Reserve System, January 8, 1979. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

CPR Doc. 79 983 Filed 1-10-79; 8:45 am] 


NOTICES 

[6210-01-M] 

DUNLAP CORP. 

Formation of Bank Holding Co. 

Dunlap Corporation, Slater. Iowa, 
has applied for the Board’s approval 
under section 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(1) to become a bank holding 
company by acquiring 80 percent or 
more of the voting shares of South 
Story Bank & Trust. Slater. Iowa. The 
factors that are considered in acting 
on the application are set forth in 3 
section (c) of the Act (12 U.S.C. 
1842(c)). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of Chi¬ 
cago. Any person wishing to comment 
on the application should submit views 
in writing to the Reserve Bank, to be 
received not later than January 25. 
1979. Any comment on an application 
that requests a hearing must include a 
statement of why a written presenta¬ 
tion would not suffice in lieu of a 
hearing, identifying specifically any 
questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Board of Governors of the Federal 
Reserve System, January 5. 1979. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

[FR Doc. 79 985 Filed 1-10-79: 8:45 am] 


[6210-01-M] 

MANUFACTURERS NATIONAL CORP. 

Acquisition of Bank 

Manufacturers National Corpora¬ 
tion, Detroit. Michigan, has applied 
for the Board’s approval under section 
3(a)(3) of the Bank Holding Company 
Act (12 U.S.C. 1842(a)(3)) to acquire 
indirectly 100 per cent of the voting 
shares of State Bank of Michigan. 
Coopersville, Michigan, through the 
acquisition of 100 per cent of the 
voting shares of American Heritage 
Bancshares, Inc., East lansing, Michi¬ 
gan. The factors that are considered in 
acting on the application are set forth 
in section 3(c) of the Act (12 U.S.C. 
1842(c)). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of Chi¬ 
cago. Any person wishing to comment 
on the application should submit views 
in writing to the Secretary. Board of 
Governors of the Federal Reserve 
System. Washington, D.C. 20551, to be 
received not later than February 5. 
1979. Any comment on an application 
that requests a hearing must include a 
statement of why a written presenta¬ 
tion would not suffice in lieu of a 
hearing, identifying specifically any 
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questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Board of Governors of the Federal 
Reserv e System. January 5. 1979. 

Griffith L. Garwood, 
Deputy Secreta ry of the Board. 
[FR Doc. 79-984 Filed 1-10-79: 8:45 am] 


[6210-01-M] 

TEXAS AMERICAN BANCSHARES, INC. 

Acquisition of Bank 

Texas American Bancshares Inc., 
Forth Worth, Texas, has applied for 
the Board’s approval under section 
3(a)(3) of the Bank Holding Company 
Act (12 U.S.C. 1842(a)(3)) to acquire 75 
per cent of the voting shares of River¬ 
side State Bank. Fort Worth. Texas. 
The factors that are considered in 
acting on the application are set forth 
in section 3(c) of the Act (12 U.S.C. 
1842(c)). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Dallas. Any person wishing to com¬ 
ment on the application should submit 
views in writing to the Secretary. 
Board of Governors of the Federal Re¬ 
serve System, Washington. D.C. 20551, 
to be received not later than February 
5. 1979. Any comment on an applica¬ 
tion that requests a hearing must in¬ 
clude a statement of why a written 
presentation would not suffice in lieu 
of a hearing, identifying specifically 
any questions of fact that are in dis¬ 
pute and summarizing the evidence 
that would be presented at a hearing. 

Board of Governors of the Federal 
Reserve System. January 4, 1979. 

Griffith L. Garwood, 
Deputy Secretary of the Board . 

[FR Doc. 79-978 Filed 1-1D-79; 8:45 am] 


[6820-23-M] 

GENERAL SERVICES 
ADMINISTRATION 

REGIONAL PUBLIC ADVISORY PANEL ON 
ARCHITECTURAL AND ENGINEERING SERVICES 

Meeting 

December 28. 1978. 

Pursuant to Pub. L. 92-463, notice is 
hereby given of a meeting of the Re¬ 
gional Public Advisory Panel on Archi¬ 
tectural and Engineering Services, 
Region 5, February 6 and February 7, 
1979. from 9:00 AM to 5:00 PM. Room 
3520B, John C Kluczynski Federal 
Building. 230 South Dearborn Street 
Chicago. Illinois. The meeting will be 
devoted to the initial step of the pro¬ 
cedures for screening and evaluation 
of the qualifications of architect-engi- 
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neers under consideration for selection 
to furnish professional services for the 
following projects: 

1. "Automatic Sprinkler System”, John C. 
Kluczynski Federal Building. 230 South 
Dearborn Street and Everett McKinley 
Dirksen Building. 219 South Dearborn 
Street. Chicago, Illinois. 

2. Automatic Sprinkler System”. Federal 
Building. U.S. Courthouse. 231 West La- 
Fayette Street and Patrick V. McNamara 
Federal Building. 477 Michigan Avenue. De¬ 
troit. Michigan. 

3. "Conversion”. U.S. Post Office & Court¬ 
house. Fort Wayne. Indiana. 

4. "Conversion & Improvements”. U.S. 
Post Office & Courthouse. LaFayette, Indi¬ 
ana. 

5. "Window Replacement & Miscellaneous 
Impro\ emcnts”. Federal Building. U.S. 
Courthouse Cleveland. Ohio. 

This Meeting will be open to the 
public. 

Dated: December 28, 1978. 

Edward R. Kennelly, 
Acting Regional Administrator. 

IFR Doc. 79-1006 Filed 1-10-79: 8:45 am] 


|6820-34-M] 

ADVISORY COMMITTEES 
Renewal 

This notice is published in accord¬ 
ance with the provisions of Section 
9(a)(2) of the Federal Advisory Com¬ 
mittee Act (Pub. L. 92-463) and advises 
of the renewal of the following GSA 
advisory committees for a two-year 
period commencing January 6. 1979. 
without change in basis purpose: 

National Archives Advisory Council. Region¬ 
al Public Advisory Panels on Architectural 
and Engineering Sendees (Regions 1 thru 
10 ). 

The Administrator of General Serv¬ 
ices has determined that renewal of 
these advisory committees is in the 
public interest in connection with the 
performance of duties Imposed on the 
General Services Administration by 
law. 

Dated: January 2, 1979. 

Paul E. Goulding, 
Acting Administrator of 
General Services. 
tFR Doc. 79-996 Filed 1-10-79: 8:45 am] 


[4110-08-M] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

National Institutes of Health 
NATIONAL DIABETES ADVISORY BOARD 
Meeting Rescheduling 

Notice is hereby given of a resched¬ 
uling of a National Diabetes Advisory 
Board meeting that was scheduled for 


January 10. 1979 in Houston. The 
notice was published in the Federal 
Register on December 5, 1978. 43 FR 
56734. 

The meeting has been rescheduled 
for January 16, 1979, at the Old Town 
Holiday Inn. 480 King Street. Alexan¬ 
dria. Va. The time of the meeting may 
be obtained by contacting Mr. Ray¬ 
mond M. Kuehne. Executive Director 
of the Board. P.O. Box 30174. Bethes- 
da, Md. 20014, (301) 496-6045. 

The meeting which will be open to 
the public is being held to continue 
review of the status and implementa¬ 
tion of national diabetes programs. At¬ 
tendance by the public will be limited 
to space available. 

Mr. Raymond M. Kuehne (address 
above) will provide summaries of the 
meetings and a roster of the commit¬ 
tee members. 

(Catalog of Federal Domestic Assistance 
Program No. 13.847, National Institutes of 
Health.) 

Dated: January 8. 1979. 

Suzanne L. Fhemeau. 

Committee Management Officer , 

NIH . 

(FR Doc. 79-1093 Filed 1-10-79; 8:45 am] 


[4110-02-M] 

Office of Education 

NATIONAL ADVISORY COUNCIL ON 
EQUALITY OF EDUCATIONAL OPPORTUNITY 

Meeting 

AGENCY: National Advisory Council 
on Equality of Educational Opportuni¬ 
ty. 

ACTION: Notice of meetings. 

SUMMARY: This notice sets forth the 
proposed agenda for the forthcoming 
meeting of the National Advisorty 
Council on Equality of Educational 
Opportunity and the meeting of its 
Legislative and Administrative Task 
Force. It also describes the functions 
of the National Advisory Council. 
Notice of this meeting is required 
under the Federal Advisory Commit¬ 
tee Act (5 U.S.C., Appendix 1, 

10(a)(21)). This document is intended 
to notify the general public of their 
opportunity to attend. 

DATES OF MEETING: Legislative 
and Administrative Task Force, Febru¬ 
ary 8, 1979; full Council. February 9- 
10. 1979. 

PLACE OF MEETING: Los Angeles, 
California. 

ADDRESS: The New Otani Hotel, Ca- 
millia Room, 120 S. Los Angeles 
Street. Los Angeles, California. 


FOR FURTHER INFORMATION. 
CONTACT: 

Rosemarie Maynez. Administrative 

Assistant. NACEEO. 1325 G Street, 

N.W., Suite 710, Washington. D.C. 

20005. Phone: (202) 724-0221. 

The National Advisory Council on 
Equality of Educational Opportunity 
is established under Section 716 of the 
Emergency School Aid Act (Pub. L. 
92-318, Title VII. as amended by Pub. 
L. 93-380 and Pub. L. 94-482). The 
Council is established to: (1) Advise 
the Assistant Secretary for Education 
with respect to the operation of the 
program authorized under the Emer¬ 
gency School Aid Act (ESAA), includ¬ 
ing the preparation of regulations and 
the development of criteria for the ap¬ 
proval of applications; and (2) review 
the operation of the program with re¬ 
spect to its effectiveness in achieving 
its purpose as stated in the Act and 
with respect to the Assistant Secre¬ 
tary’s conduct in the administration of 
the program. 

The meeting of the Legislative and 
Administrative Task Force, which is 
open to the public, will convene at 1:30 
p.m. until 5:00 p.m. on Thursday, Feb¬ 
ruary 8, 1979. The meeting will be held 
to discuss the operational plans for 
the Task Force for the remainder of 
the fiscal year and to develop a struc- 
tuie for reporting significant findings 
for review by the full Council. In the 
event that the tentative agenda is 
completed prior to the projected time, 
the Chairman will adjourn the meet¬ 
ing. 

The meeting of the full Council, 
which is open to the public, will con¬ 
vene at 9:30 a.m. until 4:00 p.m. on 
Friday, February 9. 1979, and recon¬ 
vene at 9:00 a.m. until 11:00 a.m. on 
Saturday, February 10. 1979. The 

meeting will primarily be a work ses¬ 
sion aimed at formulating a plan of 
action for the development of the 
Council’s final report to Congress. In 
the event that the tentative agenda is 
completed prior to the projected time, 
the Chairman will adjourn the meet¬ 
ing. 

Requests for oral presentations by 
the public before the Legislative and 
Administrative Task Force and/or the 
full Council must be submitted in writ- 
ing to the Executive Director of 
NACEEO. Mr. Leo A. Lorenzo, and 
should include the names of all per¬ 
sons seeking an appearance, the party 
or parties which they represent, and 
the purpose for which the presenta¬ 
tion is requested. Following the pres¬ 
entation, the statement in writing 
shall be submitted to the Executive 
Director. 

Records of all meetings are kept at 
NACEEO headquarters. 1325 G Street, 
N.W., Suite 710, Washington. D.C. 
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20005, and are available for public in¬ 
spection. 

Signed at Washington, D.C., on Jan¬ 
uary 8. 1979. 

Leo A. Lorenzo, 
Executive Director. 
[FR Doc. 79-1015 Filed 1-10-79; 8:45 am] 


[4110-02-M] 

NATIONAL ADVISORY COUNCIL ON 
EXTENSION AND CONTINUING EDUCATION 

Meeting 

AGENCY: National Advisory Council 
on Extension and Continuing Educa¬ 
tion. 

ACTION: Notice of meeting. 

SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the Ad-Hoc 
Committee on Title I of the National 
Advisory Council on Extension and 
Continuing Education. It also de¬ 
scribes the functions of the Council. 
Notice of meetings is required under 
the Federal Advisory Committee Act 
(5 U.S.C. Appendix 1. 10(a)(2)). This 
document is intended to notify the 
general public of their opportunity to 
attend the meeting. 

DATE: Meeting: January 22. 1979. 

ADDRESS: The Washington Hotel, 
Fifteenth Street and Pennsylvania 
Avenue, N.W., Washington, D.C. 
20004. 

FOR FURTHER INFORMATION 
CONTACT: 

William G. Shannon, Executive Di¬ 
rector, National Advisory Council on 
Extension and Continuing Educa¬ 
tion, 425 Thirteenth Street, N.W.; 
Suite 529, Washington. D.C. 20004. 
Telephone: (202) 376-8888. 

The National Advisory Council on 
Extension and Continuing Education 
is authorized under Pub. L. 89-329. 
The Council is required to report an¬ 
nually to the President, the Congress, 
the Secretary of HEW. and the Com¬ 
missioner of Education in the prepara¬ 
tion of general regulations and with 
respect to policy matters arising in the 
administration of Part A of Title I 
<HEA) including policies and proce¬ 
dures governing the approval of State 
Plans under section 105; and to advise 
the Assistant Secretary of HEW on 
Part B (Lifelong Learning activities) 
of the title. The Council is required to 
review the administration and effec¬ 
tiveness of all Federally supported ex¬ 
tension and continuing education pro¬ 
grams. 

The meetings of the Council are 
open to the public. However, because 
of limited space, those interested in at¬ 
tending any meeting are asked to call 
the Council’s office beforehand. Avail¬ 


able seats will be assigned on a first- 
come basis. Less than fifteen days 
notice to the public for this committee 
meeting is given because conflict in 
schedules among participants required 
the Council to reschedule the meeting. 
The meeting of the Ad-Hoc Commit¬ 
tee on Title I will begin at 9:00 a.m. 
and adjourn at about 5:00 p.m. 

The committee will meet to further 
review for reauthorization purposes 
title I and other titles of the Higher 
Education Act. 

All records of the Council proceed¬ 
ings are available for public inspection 
at the Council’s staff office, located in 
Suite 529, 425 Thirteenth Street, 
N.W., Washington. D.C. 

Dated: January 8. 1979. 

William G. Shannon. 

Executive Director. 

(FR Doc. 79-986 Filed 1-10-79; 8:45 ami 


[4110-12-M] 

Office of the Secretary 

OFFICE OF THE ASSISTANT SECRETARY FOR 

PERSONNEL ADMINISTRATION, REVIEWING 

AUTHORITY (CIVIL RIGHTS) 

Statement of Organization and Delegation of 
Authority; Establishment 

Part 2 of the Statement of Organiza¬ 
tion and Delegations of Authority of 
the Department of Health, Education 
and Welfare, entitled “Office of the 
Secretary.” as amended, 34 Federal 
Register 7390 (May 7. 1969). establish¬ 
ing a Reviewing Authority (Civil 
Rights) is hereby further amended so 
that Subparagraph (a) shall read as 
follows: 

(a) There is hereby established in 
the Office of the Secretary a Review¬ 
ing Authority (Civil Rights) which 
shall consist of no more than seven 
members to be appointed by the Secre¬ 
tary. 

Dated: December 28. 1978. 

Joseph A. Califano, Jr., 
Secretary . 

[FR Doc. 79-1005 Filed 1-10-79; 8:45 ami 


[4210-01-M] 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Federal Disaster Assistance Administration 

(Docket No. NFD-656; FDAA-570-DR] 

ARIZONA 

Major Disaster and Related Determinations 

AGENCY: Federal Disaster Assistance 
Administration. 

ACTION: Notice. 


SUMMARY: This is a Notice of the 
Presidential declaration of a major dis¬ 
aster for the State of Arizona (FDAA- 
570-DR), dated December 21, 1978, 
and related determinations. 

DATED: December 21, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

A. C. Reid. Program Support Staff, 

Federal Disaster Assistance Adminis¬ 
tration. Department of Housing and 

Urban Development. Washington, 

D.C. 20410 (202/634-7825). 

NOTICE: Pursuant to the authority 
vested in the Secretary of Housing and 
Urban Development by the President 
under Executive Order 11795 of July 
11, 1974, and delegated to me by the 
Secretary under Department of Hous¬ 
ing and Urban Development Delega¬ 
tion of Authority. Docket No. D-74- 
285: and by virtue of the Act of May 
22. 1974, entitled “Disaster Relief Act 
of 1974” (88 Stat. 143); notice is 
hereby given that on December 21, 
1978, the President declared a major 
disaster as follows: 

I have determined that the damage in cer¬ 
tain areas of the State of Arizona resulting 
from severe storms and flooding beginning 
about December 17. 1978, is of sufficient se¬ 
verity and magnitude to warrant a major 
disaster declaration under Pub. L. 93-288. I 
therefore declare that such a major disaster 
exists in the StaLe of Arizona. 

Notice is hereby given that pursuant 
to the authority vested in the Secre¬ 
tary of Housing and Urban Develop¬ 
ment under Executive Order 11795, 
and delegated to me by the Secretary 
under Department of Housing and 
Urban Development Delegation of Au¬ 
thority, Docket No. D-74-285, I hereby 
appoint Mr. William C. Tidball of the 
Federal Disaster Assistance Adminis¬ 
tration to act as the Federal Coordi¬ 
nating Officer for this declared major 
disaster. 

I do hereby determine the following 
areas of the State of Arizona to have 
been adversely affected by this de¬ 
clared major disaster. 

The Counties of: Gila, Graham. Greenlee. 

Maricopa. Navajo. Pima. 

(Catalog of Federal Domestic Asst. No. 
14.701, Disaster Asst.) 

William H. Wilcox, 
Federal Disaster Assistance 
Administration. 

(FR Doc. 79-956 Filed 1-10-79: 8:45 am) 
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[4210-01-M] 

[Docket No. NFD 655; FDAA-568-DR] 

KENTUCKY 

Amendment to Notice of Major Disaster 
Declaration 

AGENCY: Federal Disaster Assistance 
Administration 

ACTION: Notice. 

SUMMARY: This Notice amends the 
Notice of major disaster declaration 
for the Commonwealth of Kentucky 
(FDAA-568—DR), dated December 12. 
1978. 

DATED: December 20. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

A. C. Reid. Program Support Staff, 
Federal Disaster Assistance Adminis¬ 
tration. Department of Housing and 
Urban Development. Washington, 
D.C. 20410 (202/634-7825). 

NOTICE: The Notice of major disaster 
for the Commonwealth of Kentucky 
dated December 12, 1978, and amend¬ 
ed on December 17, 1978, is hereby 
amended to include the following 
areas among those areas determined 
to have been adversely affected by the 
catastrophe declared a major disaster 
by the President in his declaration of 
December 12. 1978. 

The Counties of: Johnson and Pike. 

(Catalog of Federal Domestic Assistance No. 
14.701. Disaster Assistance) 

William H. Wilcox, 
Administrator, Federal Disaster 
A ssistance Administration. 
[FR Doc. 79-957 Filed 1-10-79: 8:45 ami 


[4210 01-M] 

Federal Housing Commissioner—Assistant 
Secretary for Housing 

[Docket No. D 79-541] 

PROPERTY DISPOSITION COMMITTEE 
Redelegation of Authority 

Section A of the redelegation of au¬ 
thority and assignment of functions 
with respect to Property Disposition 
Committee published at 35 FR 4022, 
March 3. 1978, and revised at 41 FR 
26946, June 30. 1976, is amended to 
read as follows: 

Section A. Headquarters Property 
Disposition Committee Members. The 
Headquarters Property Disposition 
Committee (herein called the Head¬ 
quarters Committee) is comprised of 
the following members: Assistant Sec¬ 
retary for Housing—Federal Housing 
Commissioner, Chairman; Director, 
Office of Multifamily Financing and 
Preservation, Office of Housing; Direc¬ 
tor, Office of Multifamily Housing 
Management and Occupancy. Office 


of Housing; Director, Office of Mort¬ 
gagee Activities, Office of Housing; Di¬ 
rector, Office of Multifamily Housing 
Development, Office of Housing; Gen¬ 
eral Counsel or his designee: and such 
other members as the Assistant Secre¬ 
tary for Housing (herein called the As¬ 
sistant Secretary) shall designate. 

(Secretary’s delegation of authority to rede¬ 
legate published at 41 FR 24755. June 18. 
1976.) 

Effective date: This rcdelegation of 
authority is effective as of November 
13, 1978. 

Issued at Washington, D.C.. Decem¬ 
ber 11, 1978. 

Lawrence B. Simons. 

Assistant Secretary for Hous¬ 
ing-Federal Housing Commis¬ 
sioner. 

[FR Doc. 79-988 Filed 1-10-79; 8:45 am] 


[4210-01-M] 

Office of the Secretary 
[Docket No. N-79-907) 

NEW SYSTEMS OF RECORDS 

AGENCY: Department of Housing 
and Urban Development. 

ACTION: Notification of two new r sys¬ 
tems of records. 

SUMMARY: The Department is giving 
notice of two new r systems of records it 
intends to maintain that are subject to 
the Privacy Act. 

EFFECTIVE DATE: The systems of 
records shall become effective without 
further notice on February 12. 1979, 
unless comments are received on or 
before February 12, 1979, which would 
result in a contrary determination. 

ADDRESS: Rules Docket Clerk, Room 
5218. Department of Housing and 
Urban Development, 451 Seventh 
Street SW.. Washington, D.C. 20410. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Harold Rosenthal, Department¬ 
al Privacy Act Officer, telephone 
202-755-5192. 

SUPPLEMENTARY INFORMATION: 
The systems are: (1) Disaster Recovery 
Assistance Files which w r ill contain 
personal information on disaster vic¬ 
tims w r ho apply for Federal assistance 
and (2) Disaster Assistance Reserve 
Files which will contain personal in¬ 
formation on individuals who comprise 
a stand-by force of disaster assistance 
personnel. 

A new system report w'as filed with 
the Speaker of the House, the Presi¬ 
dent of the Senate, and the Office of 
Management and Budget on Novem¬ 
ber 14, 1978. The prefatory statement 
containing General Routine Uses ap¬ 


plicable to all of the Department’s sys¬ 
tems of records was published at 43 
FR 55105 (November 24. 1978). Appen¬ 
dix A. w r hich lists the addresses of 
HUD's field offices was published at 
43 FR 55121 (November 24, 1978). 

HUD/FDAA-1 

System name: 

Disaster Recovery Assistance Files 
System location: 

Disaster Field Offices; FDAA Re¬ 
gional Offices. 

Categories of individuals covered by the 
system: 

Persons applying for disaster recov¬ 
ery assistance. 

Categories of records in the system: 

Socio-economic, demographic and fi¬ 
nancial information; disaster impact 
(including verification and cost esti¬ 
mates); disaster recovery plans and 
needs; and other assistance requested 
by applicant. 

Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses: 

See routine uses paragraphs of pref¬ 
atory statement. Other routine uses: 
to the agencies from which the appli¬ 
cant is seeking disaster recovery assist¬ 
ance: the State or Federal agency ad¬ 
ministering the Temporary Housing 
program, the State agency administer¬ 
ing the Individual and Family Grant 
program, and the Small Business Ad¬ 
ministration w'hich administers the 
Disaster Home Loan program, for 
making eligibility determinations. In 
cases where the applicant is requesting 
a disaster home loan, references given 
by applicant will be contacted, and a 
credit report will be requested. This 
information may also be provided to: 
The American Red Cross, the Salva¬ 
tion Army, the Mennonite Disaster 
Service, the appropriate agency pro¬ 
viding services to the aged, and to 
other governmental, voluntary or pri¬ 
vate organizations offering disaster re¬ 
covery assistance to supplement that 
offered through application to HUD. 
This information may also be shared 
with insurers of applicants’ damaged 
properties to coordinate recovery as¬ 
sistance. 

Policies and practices for storing, retriev¬ 
ing. accessing, retaining and disposing of 
records in the system: 

Storage: 

In file folders and on magnetic tape/ 
disc/drum. 

Retrievability: 

By subject name; address. 
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Safeguards: 

Manual records are kept in lockable 
cabinets in lockable rooms; computer 
records are maintained in secured 
facilities. Access to either type of 
record is limited to authorized person¬ 
nel. 

Retention and disposal: 

Applications and supporting docu¬ 
ments are retained until the disaster 
field office closes, and then moved to 
the FDAA Regional office and kept no 
longer than 3 years after the date of 
the disaster declaration. 

System manager and address: 

Director. Office of Organization and 
Management Information. Depart¬ 
ment of Housing and Urban Develop¬ 
ment. 451 Seventh Street SW. t Wash¬ 
ington. D.C.20410. 

Notification procedure: 

For information, assistance, or in¬ 
quiry about existence of records, con¬ 
tact the Privacy Act Officer at the ap¬ 
propriate location, in accordance with 
24 CFR Part 16. A list of all locations 
is given in appendix A. 

Record access procedures: 

The Department’s rules for provid¬ 
ing access to records to the individual 
concerned appear in 24 CFR Part 16. 
If additional information or assistance 
is required, contact the Privacy Act 
Officer at the appropriate location. A 
list of all locations is given in appendix 
A. 

Contesting record procedures: 

The Department’s rules for contest¬ 
ing the contents of records and appeal¬ 
ing initial denials, by the individual 
concerned, appear in 24 CFR Part 16. 
If additional information or assistance 
is needed, it may be obtained by con¬ 
tacting: (i) In relation to contesting 
contents of records, the Privacy Act 
Officer at the appropriate location. A 
list of all locations is given in appendix 
A; (ii) in relation to appeals of initial 
denials, the HUD Departmental Priva¬ 
cy Appeals Officer, Office of General 
Counsel, Department of Housing and 
Urban Development, 451 Seventh 
Street SW.. Washington. D.C. 20410. 

Record source categories: 

Applicants for disaster recovery as¬ 
sistance, financial references, credit 
reporting bureaus, insurance compa¬ 
nies, and agencies providing disaster 
relief. 

11 l T I)/l) KPT-59 

System name: 

Disaster Assistance Personnel Re¬ 
serve Files 


System location: 

Headquarters and Regional offices. 
For a complete listing of these offices, 
with addresses, see appendix A. 

Categories of individuals covered by the 
system: 

Individuals designated as active Dis¬ 
aster Assistance Reservists. 

Categories of records in the system: 

File folders and computer files con¬ 
tain name; address; telephone number; 
social security number; professional 
specialities and experience in disaster 
relief and recovery activities; type and 
date of appointment; expiration date; 
availability; and duty station. 

Routine uses of records maintained in the 
system including categories of users and 
the purposes of such uses: 

See Routine Uses paragraphs in 
prefatory statement. Other routine 
uses: none. 

Policies and practices for storing, retriev¬ 
ing, accessing, retaining and disposing of 
records in the system: 

Storage: 

In file folders and on magnetic tape/ 
disc/drum. v 

Retrievability: 

Name, functional title. 

Safeguards: 

Manual files are kept in lockable 
cabinets in a secured building; comput¬ 
er records are maintained in secured 
areas. Access to either type of record 
is limited to authorized personnel. 

Retention and disposal: 

Records are maintained until em¬ 
ployee termination date. 

System manager and address: 

Director, Office of Organization and 
Management Information. Depart¬ 
ment of Housing and Urban Develop¬ 
ment, 451 Seventh Street SW.. Wash¬ 
ington, D.C. 20410. 

Notification procedure: 

For information, assistance, or in¬ 
quiry about existence of records, con¬ 
tact the Privacy Act Officer at the ap¬ 
propriate location, in accordance with 
24 CFR Part 16. A list of all locations 
is given in Appendix A. 

Record access procedures: 

The Department’s rules for provid¬ 
ing access to records to the individual 
concerned appear in 24 CFR Part 16. 
If additional information or assistance 
is required, contact the Privacy Act 
Officer at the appropriate location. A 
list of all locations is given in Appen¬ 
dix A. 


Contesting record procedures: 

The Department’s rules for contest¬ 
ing the contents of records and appeal¬ 
ing initial denials, by the individual 
concerned, appear in 24 CFR Part 16. 
If additional information or assistance 
is needed, it may be obtained by con¬ 
tacting: (i) in relation to contesting 
contents of records, the Privacy Act 
Officer at the appropriate location. A 
list of all locations is given in Appen¬ 
dix A; (ii) in relation to appeals of ini¬ 
tial denials, the HUD Departmental 
Privacy Appeals Officer. Office of 
General Counsel. Department of 
Housing and Urban Development. 451 
Seventh Street SW., Washington. D.C. 
20410. 

Record source categories: 

Subject, previous and current em¬ 
ployers. 

Authority: 5 U.S.C. 552a. 88 Slat. 1896; 
Section 7(d), Department of HUD Act (42 
U.S.C. 3535(d)). 

Issued at Washington. D.C.. Decem¬ 
ber 29. 1978. 

William A. Medina, 
Assistant Secretary 
for Administration. 

fFR Doc. 79-1245 Filed 1-10-79: 8:45 ami 


[4310-84-M] 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

tOR 8160; 2340(943.4)1 

OREGON 

Termination of Proposed Withdrawal ond 
Reservation of Land 

Notice of application, OR 8160, filed 
by the Forest Service, U.S. Depart¬ 
ment of Agriculture, for withdrawal 
and reservation of land was published 
as Federal Register Document 73- 
20021 on page 26395 of the issue of 
September 20, 1973. The land was pro¬ 
posed as an addition to the Deschutes 
National Forest, and the application 
was rejected in its entirety because the 
authority for transfer of such land to 
national forest status was repealed by 
Public Law 94-579. The land involved 
is described as follows: 

Deschutes National Forest Willamette 
. Meridian 

T. 20 S.. R. 15 E.. 

Sec. 30. lots 1. 2. 3. and 4. 

The area described contains 163.76 
acres in Deschutes County, Oregon. 

Therefore, pursuant to the regula¬ 
tions contained in 43 CFR 2091.2- 
5(b)(1), such land will be at 10 a.m. on 
February 12. 1979, relieved of the seg¬ 
regative effect of the above-mentioned 
application. 
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Dated: January 2, 1979. 

Harold A. Berends. 
Chief ; Branch of Lands, 
and Minerals Operations. 

[FR Doc. 79-946 Filed 1-10-79; 8:45 ami 


[4310-84-M] 

SALT LAKE DISTRICT, GRAZING ADVISORY 
BOARD 

Correction 

In Volume 44 FR Page 1474, Janu¬ 
ary 5. 1979 the date February 3, 1979 
is hereby changed to February 13, 
1979. 

W. Cliff Yard ley. 
Acting District Manager. 

Dated: January 5. 1979. 

[FR Doc. 79-947 Filed 1-10-79: 8:45 am] 


[4310-84-M] 

[CA 881] 

CALIFORNIA 

Termination of Proposed Withdrawal and 
Reservation of Land 

January 4. 1979. 

Notice of Bureau of Sport Fisheries 
and Wildlife, U.S. Department of the 
Interior, application CA 881, for with¬ 
drawal and reservation of lands for ad¬ 
dition to Lower Klamath National 
Wildlife Refuge was published as FR 
Doc. 74-3542 on pages 5521 and 5522 
of the issue of February 13, 1974 and 
republished as FR Doc. 77-18664 on 
page 33383 of the issue of June 30. 
1977. The applicant agency has can¬ 
celled its application. 

Mount Diablo Meridian 
T. 47 N.. R. 3 E., 

Sec. 19. Lots 1. 2. 3, 4, and 5. and 
SE»/4SEV«, 

Sec. 20. LoLs 1 and 2, fractional SWViNEV-*, 
EfeNEtt. and NW'OT'V. 

Sec. 30. Lot 1 and NEV«NW»/ 4 . 

The area aggregates 428.18 acres in 
Siskiyou County. California. 

Therefore, pursuant to the regula¬ 
tions contained in 43 CFR Part 2350, 
such lands at 10:00 a.m. on February 
12. 1979, will be relieved of the segre¬ 
gative affect of the above-mentioned 
application. 

Joan B. Russell, 
Chief, Lands Section, Branch of 
Lands arid Minerals Oper¬ 
ations. 

IFR Doc. 79-963 Filed 1-10-79; 8:45 am] 


[4310 84-M] 

(Serial No. 1-4032] 

IDAHO 

Termination of Proposed Withdrawal and 
Reservation of Lands 

January 5. 1979. 

Notice of an application, serial 
number 1-4032, for withdrawal and 
reservation of lands was published as 
Federal Register Document No. 42-97 
on page 25772 of the issue for May 19. 
1977. The applicant agency has can¬ 
celled its application insofar as it in¬ 
volved the lands described below. 
Therefore, pursuant to the regulations 
contained in 43 CFR, Subpart 2091, 
such lands will be at 10:00 a.m. on Jan¬ 
uary 16. 1979, relieved of the segrega¬ 
tive effect of the above mentioned ap¬ 
plication. 

The lands involved in this notice of 
termination are: 

Boise Meridian 

KANIKSU NATIONAL FOREST 

T. 55 N.. R. 1 E. 

Sec. 12, Southwest 450 feet of Mineral 
Survey No. 2995. 

The ar^a described aggregates 6.20 acres 
in Bonner County. 

Vincent S. Strobel, 

Chief, Branch of 
Lands and Minerals Operations. 

[FR Doc. 79-964 Filed 1-10-79; 8:45 am] 


[4310-84-M] 

(NM 35625 and 35629] 

NEW MEXICO 
Applications 

• January 3, 1979. 

Notice is hereby given that, pursu¬ 
ant to Section 28 of the Mineral Leas¬ 
ing Act of 1920 (30 U.S.C. 185), as 
amended by the Act of November 16, 
1973 (87 Stat. 576), Transwestem Pipe¬ 
line Company has applied for two 4- 
inch natural gas pipeline rights-of-way 
across the following lands: 

New Mexico Principal Meridian. New 
Mexico 


T. 23 S.. R. 25 E„ 

Sec. 34. SEVENS V4, NEV 4 SEV 4 and 
SE'ASE**: 

Sec. 35. W»/ a SWV 4 . 

T. 24 S.. R. 25 E., 

Sec. 3. lot 1. 

T. 24 S.. R. 29 E.. 

Sec. 3. SWV 4 NEV 4 . NViSW'/i and 

NW/4SEV4. 

These pipelines will convey natural 
gas across 1.701 miles of public lands 
in Eddy County, New Mexico. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the applications should be ap¬ 


proved, and if so, under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management, P.O. Box 1397, Roswell. 
New Mexico 88201. 

Fred E. Padilla, 

Chief Branch of Lands and 
Minerals Operations. 

[FR Doc. 79-1000 Filed 1-10-79: 8:45 am] 


[4310-84-M] 

[NM 35620. 35640. 35643] 

NEW MEXICO 
Notice of Applications 

January 4. 1979. 

Notice is hereby that, pursuant to 
section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185), as amended by 
the act of November 16, 1973 (87 Stat. 
576), El Paso Natural Gas Company 
has applied for two 4Vfe and one 8%- 
inch natural gas pipeline and related 
facilities rights-of-way across the fol¬ 
lowing lands: 

New Mexico Principal Meridian. New 
Mexico 

T. 24 N.. R. 3 W., 

Sec. 10. SVvNEV 4 and NEV 4 SEV 4 ; 

Sec. 31. SE'/-iNEV4. 

T. 31 N., R. 9 W.. 

Sec. 5, lots 7 and 8 . 

These pipelines will convey natural 
gas across 0.705 of a mile of public 
lands in Rio Arriba and San Juan 
Counties, New Mexico. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the applications should be ap¬ 
proved, and if so. under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management, P.O. Box 6770, Albu¬ 
querque, New Mexico 87107. 

Fred E. Padilla. 

Chief, Branch of Lands 
and Minerals Operations. 

[FR Doc. 79-1001 Filed 1-10-79; 8:45 ami 


[4310-84-M] 

WILDERNESS INVENTORY 
Proposed Decision 

Notice is hereby given that the 
Bureau of Land Management has com¬ 
pleted the first phase of wilderness in¬ 
ventories on certain public lands in 
Idaho. The inventories, following 
guidelines established by the Bureau, 
were conducted in advance of the 
statewide inventory in order to meet 
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time commitments previously estab¬ 
lished for two proposed projects: 
Idaho Power Company’s 69 Kv trans¬ 
mission line from Tendoy, Idaho, to 
Peterson Plat, Montana; and a BLM- 
State of Idaho land exchange In the 
Donkey Hills area. Both projects are 
in the BLM Salmon District. 

Proposed Decisions 

TENDOY. IDAHO, TO PETERSON FLAT. 

MONT., TRANSMISSION LINE 

The Idaho State Director’s proposed 
decision on the wilderness inventory 
of the three inventory units contain¬ 
ing public lands is as follows: 

ID-402-01 (620 acres, adjacent to 
RARE II area 4-512). 

The public lands within this unit 
clearly and obviously do not meet the 
criteria for identification as a wilder¬ 
ness study area, based on lack of out¬ 
standing opportunity for solitude or 
primitive and unconfined type of rec¬ 
reation. 

ID-402—02 (6.415 acres) 

The public lands within this unit 
clearly and obviously do not meet the 
criteria for identification as a wilder¬ 
ness study area, based on extensive im¬ 
pacts on naturalness from mining ac¬ 
tivities and range developments. 

ID-402-03 (640 acres in three parcels, 
adjacent to RARE II area 4-512). 

The public lands within this unit 
clearly and obviously do not meet the 
creteria for identification as a wilder¬ 
ness study area, based on lack of out¬ 
standing opportunity for solitude or 
primitive and unconfined type of rec¬ 
reation. 

It has therefore been determined 
that there are no public lands in Idaho 
containing wilderness values that will 
be impacted by the proposed transmis¬ 
sion line. 

A 90-day public review of this pro¬ 
posed decision will begin on December 
29^ 1978. and conclude on March 30, 
1979. An informal open house will be 
held February 7. 1979, at the BLM 
Salmon District Office to provide an 
opportunity for public discussion and 
review of the proposed decision. Inter¬ 
ested persons should contact the Dis¬ 
trict Office by telephone if they wish 
to visit after regular working hours. 

DONKEY HILLS STATE LAND EXCHANGE 

The Idaho State Director's proposed 
decision on the wilderness inventory 
pf the three inventory units contain- 
*ng public lands is as follows: 

ID-405-1—Goldburg Unit. 

This unit contains 11,640 acres of 
public land, adjacent to RARE II area 
4-503. An area of 3.290 acres, directly 
adjacent to the RARE II area was 
found to have wilderness characteris¬ 


tics. based on lack of noticeable im¬ 
prints of man and the presence of out¬ 
standing opportunity for solitude. 
This proposed decision and designa¬ 
tion as a wilderness study area is con¬ 
tingent upon the Forest Service deci¬ 
sion on RARE II. as the portion of the 
Goldburg Unit possessing wilderness 
characteristics is less than 5,000 acres 
in size. The remaining portion of the 
Goldburg Unit (the lower slopes to the 
west), contains substantially notice¬ 
able imprints of man’s work and lacks 
outstanding opportunity for solitude 
or primitive and unconfined type of 
recreation. 

ID-405-2—Summit Creek Unit. 

This unit contains 4,408 acres of 
public land, adjacent to RARE II area 
4-503. Due to lack of vegetative and 
topographic screening, outstanding op¬ 
portunity for solitude is not present. 
Primitive and unconfined types of rec¬ 
reation opportunities are also not out¬ 
standing. The Summit Creek Unit 
does not meet the criteria for identifi¬ 
cation as a wilderness study area. 

ID-402-3-Donkey Hills Unit. 

This unit contains 46.408 acres, in¬ 
cluding 1.673 acres of non-Federal 
lands. An area of 22,680 acres, general¬ 
ly the higher elevations or central por¬ 
tion of the area, was found to have 
wilderness characteristics, based on 
lack of noticeable imprints of man and 
the presence of outstanding opportu¬ 
nity for solitude and primitive and un¬ 
confined type of recreation. This 
22.680-acre area meets the criteria for 
identification as a wilderness study 
area. 

The remaining acreage, the lower 
elevation hills and slopes on the north, 
east, and west, and the Elkhorn Creek 
area on the south, does not meet the 
criteria for identification as a wilder¬ 
ness study area, due to substantially 
noticeable Imprints of man's work 
(grazing developments) and lack of 
outstanding opportunity for solitude. 

It has therefore been determined 
that only a portion of one of the above 
recommended wilderness study areas, 
the central portion of the Goldburg 
Unit, could be impacted by the pro¬ 
posed land exchange. 

A 90-day public review of this pro¬ 
posed decision will begin on December 
29. 1978, and conclude on March 30. 
1979. An informal open house will be 
held February 7, 1979. at the BLM 
Salmon District Office to provide an 
opportunity for public discussion and 
review of the proposed decision. Inter¬ 
ested persons should contact the Dis¬ 
trict Office by telephone if they wish 
to visit after regular working hours. A 
public meeting/workshop will also be 
held in Challis, Idaho, February 8, 
1979 (location and time to be an¬ 
nounced). 


Further Information 

For further information or to submit 
written comments on the wilderness 
inventory for the above units, contact: 

William L. Mathews, State Director, 
Idaho State Office—BLM. 550 W. Fort 
Street, Federal Building. Box 042, 
Boise, Idaho 83724. 

Harry Finlayson. District Manager 
Salmon District Office—BLM, P. O. 
Box 430, Salmon. Idaho 83467. Tele¬ 
phone: 208-756-2201 

Dated: January 3, 1979. 

William L. Mathews, 

Idaho State Director , 
Bureau of Land Management 

[FR Doc. 79-988 Filed 1-10-79; 8:45 anil 


[4310-84-M] 

NEVADA 

Airport Lease Application 

January 3, 1979. 

Notice is hereby given that pursuant 
to the Act of May 24. 1928 (49 U.S.C. 
211-214). the Lyon County Board of 
Commissioners has applied for an air¬ 
port lease for the following land: 

Mount Diablo Meridian 
T. 15 N.. R. 25 E. 

Sec. 22. NEV^NEV., WlaNEV*. NWV 4 SE' ♦; 

Sec. 23. N«*. N4SW 1 /*; 

Sec. 24. NVfc, SEV 4 . 

The area described comprises 1040 
acres in Lyon County, Nevada. The ap¬ 
plication was filed on September 26, 
1978. On that date the land was segre¬ 
gated from all other forms of appro¬ 
priation under the public land laws. 

Interested persons may submit com¬ 
ments to the District Manager, Bureau 
of Land Management, Carson City 
District Office. 1050 E. Williams St., 
Carson City. NV 89701. 

La cel E. Bland, 
Acting Chief. 

Division of Technical Services. 

[FR Doc. 79-999 Filed 1-10-79; 8:45 am) 


[4310-84-M] 

BOISE DISTRICT IDAHO, GRAZING ADVISORY 
BOARD 

Meeting 

In accordance with the Pub. L. 92- 
463 the Federal Advisory Committee 
Act. and Pub. L. 94-579, the Federal 
Land Policy Management Act, notice 
is given that the Boise District Graz¬ 
ing Advisory Board will meet on Feb¬ 
ruary 6, 1979. The meeting will begin 
at 9:00 a.m. in the Green Room of the 
Owyhee Plaza. 11th and Main Streets. 
Boise, Idaho. 

The agenda for the meeting will in¬ 
clude discussion and recommendations 
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on 1979 range betterment projects; 
and the expenditure of Advisory 
Board Funds; and election of new offi¬ 
cers. 

The meeting is open to the public. 
Interested persons may make oral 
statements to the board between 2:00 
and 3:00 p.m. or file written state¬ 
ments for the board’s consideration. 
Statements must be on agenda topics 
only. Anyone wishing to make an oral 
statement must notify the District 
Manager, Bureau of Land Manage¬ 
ment. 230 Collins Road. Boise. Idaho 
83702, prior to the meeting. Depending 
on the number of persons wishing to 
make oral statements, a per person 
time limit may be established by the 
District Manager. 

Minutes of the board meeting will be 
maintained in the District Office. 
They will be available for public in¬ 
spection during regular business hours 
within 30 days following the meeting. 

James Gabettas, 
Acting District Manager. 

December 29, 1978. 

tFR Doc. 79-997 Filed 1-10-79; 8:45 ami 


[4310-84-M] 

tNM 35829] 

NEW MEXICO 

Notice of Proposed Withdrawal and 
Reservation of Lands 

January 5, 1979. 

The Corps of Engineers. Department 
of the Army, on January 2, 1979, filed 
application, NM 35829, for the with¬ 
drawal of the following described 
lands known as McGregor Range from 
settlement, sale, location, or entry, 
under all of the general land laws, in¬ 
cluding the mining laws and the min¬ 
eral leasing laws subject to valid exist¬ 
ing rights: 

New Mexico Principal Meridian 
T. 26 S..R. 6 E., 

Sec. 1. NHSE 1 /* lying south and cast of the 
Southern Pacific Railway right-of-way: 

Sec. 25. SfeNtt and EHSEH: 

Sec. 26. SHNEH and SH8EV4; 

Sec. 35. NHNEH; 

Sec. 36. lots 5. 6 . 7. 8 and NHNH. 

T. 24 S.. R. 7 E., 

Secs. 1. 12. 13, 14 and 23. those parts lying 
east of the Southern Pacific Railway 
right-of-way; 

Secs. 24 and 25; 

Secs. 26. 27 and 34. those parts lying east 
of the Southern Pacific Railway right- 
of-way; 

Secs. 35 and 36. 

T. 25 S.. R. 7 E.. 

Secs. 1 and 2; 

Sec. 3, EH and that part of the WH lying 
east of the Southern Pacific Railway 
right-of-way; 

Secs. 4 and 9. those parts lying east of the 
Southern Pacific Railway right-of-way; 

Secs 10 . U, 12 . 13 and 14; 


Sec. 16. that part lying east and south of 
the Southern Pacific Railway right-of- 
way; 

Sec. 20 . NEV 4 NE Va: 

Sec. 21. NWViNWVi; 

Sec. 23; 

Sec! 24. NH. SWy 4 . EHSE H and 
SWHSEtt; 

Secs. 25. 26 and 27; 

Sec. 28. SHSH; 

Sec. 30. that part lying east of the South¬ 
ern Pacific Railway right-of-way: 

Sec. 31, lots 5. 6 and 7; 

Sec. 32. lots 1. 2. 3. 4, NH and NHSH; 

Sec. 34, lots 1, 2. NE'/» and N'/a SEV»; 

Sec. 35. lots 1. 2, 3. 4, NH and NHSH; 

Sec. 36. lots 1. 2. 3, 4. NH and NHSH. 

T. 26 S.. R. 7 E., 

Sec. 1. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 2. lots 1. 2. 3. 4. SHNH and SVa; 

Sec. 3. lots 1. 2. SHNE‘4 and SEV*; 

Sec. 6 . lots 3, 6 and SE’/VNWH; 

Sec. 10; 

Sec. 11. EH and NW'4; 

Secs. 12 and 13; 

Sec. 14. EH and SW‘ 4 ; 

Sec. 15. NE 1 /*. NHNWH. SE‘/ 4 NWV 4 and 

swttswy*; 

Secs. 16 and 17; 

Sec. 18. lots 3. 4. EH and EHSW>/ 4 ; 

Sec. 19, lots 1, 2, 3. 4. Eft and EHWH; 

Secs. 23. 24. 25. 26. 27 and 28; 

Sec 29 N^4‘ 

Sec! 3o! lots' 1, 2. NE‘4 and E'/iNW l A; 

Sec. 31. lots 2. 3, 4 and 5; 

Sec. 32. lots 1. 2. 3. 4 and NHNH; 

Sec. 33, lots 1. 2. 3. 4 and NHNH; 

Sec. 34. lots 1. 2. 3, 4 and NHNH; 

Sec. 35. lots 1. 2, 3. 4 and NHNH; 

Sec. 36. lots 1. 2. 3. 4 and NHNH; 

T. 22 S.. R. 8 E.. 

Secs. 13, 23 and 24. those parts lying east 
of the Southern Pacific Railway right- 
of-way; 

Sec. 25. lots 1 to 16. inclusive; 

Sec. 26. lots 1, 2 . 6 and that part of SH 
lying east of the Southern Pacific Rail¬ 
way right-of-way: 

Secs. 34 and 35, those parts lying east of 
the Southern Pacific Railway right-of- 
way; 

Sec. 36. 

T. 23 S.. R. 8 E., 

Sec. 1. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 2. lots 1. 2. 3. 4. SHNH and SH; 

Secs. 3, 9 and 10. those parts lying east of 
the Southern Pacific Railway right-of- 
way; 

Secs. 11. 12. 13. 14 and 15; 

Secs. 16. 20 and 21. those parts lying cast 
and south of the Southern Pacific Rail¬ 
way right-of-way; 

Secs. 22. 23, 24. 25. 26. 27 and 28; 

Secs. 29, 31 and 32. those parts lying east 
and south of the Southern Pacific Rail¬ 
way right-of-way; 

Secs. 33. 34. 35 and 36. 

T 24 S R 8 E 

Sec. 1 , lots 1.‘ 2. 3. 4. SEHNEH. SHNWH 
and SH: 

Sec. 2. lots 1, 2, 3. 4. SHNH and SH; 

Sec. 3. lots 1, 2. 3. 4. SHNH and SH; 

Sec. 4. lots 1, 2. 3. 4. SHNH and SH; 

Sec. 5. lots 1. 2. 3. 4. SHNH and S-H; 

Secs. 6 and 7. those parts lying east of the 
Southern Pacific Railway right-of-way; 

Secs. 8 to 14. inclusive; 

Sec. 15. NVz. NHSH, SE'ASWV* and 
SHSEH; 

Secs. 16 and 17; 

Sec. 18. lots 1, 2. 3. 4. E>4 and EHWH; 

Sec. 19, lots 1, 2. 3. 4, EH and EHWH; 


Secs. 20 to 29, inclusive; 

Sec. 30. lots 1. 2. 3. 4, El* and EHWH: 

Sec. 31. lots 1. 2. 3. 4. EH and EHWH; 

Secs. 32 to 36, inclusive. 

T. 25 S.. R. 8 E.. 

Sec. 1, lots 1. 2, 3. 4, SHNH and SH: 

Sec. 2. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 3. lots 1. 2. 3. 4, SHNH and SH; 

Sec. 4. lots 1. 2. 3. 4. SHNH and SH: 

Sec. 5. lots 1 . 2 . 3. 4. SHNH and SI*; 

Sec. 6 . lots 1 to 7. Inclusive. SHNE'/i, 
SEl«NWy»; EV*SWy« and SEH; 

Sec. 7. lots 1, 2. 3. 4. EH and EHWH; 

Secs. 8 to 17, inclusive; 

Sec. 18. lots 1. 2. 3. 4. EH and EHWH; 

Sec. 19. lots 1. 2. 3. 4. EH and EHWH; 

Secs. 20 to 29. inclusive; 

Sec. 30, lots 1. 2. 3. 4. EH and EHWy*; 

Sec. 31, lots 1. 2. 3. 4. EH and EHWH; 

Secs. 32. 33. 34. 35 and 36. 

T. 26 S.. R. 8 E.. 

Sec. 1. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 2 , lots 1. 2. 3. 4. SHNH and SH; 

Sec. 3. lots 1, 2. 3. 4. SHNH and SH; 

Sec. 4. lots 1, 2. 3. 4. SHNH and SH; 

Sec. 5, lots 1. 2, 3. 4. SHNH and SH; 

Sec. 6 . lots 1 to 7, inclusive. SVaNE ‘4 
SEV4NWV4.EHSWV1 and SE'A; 

Sec. 7, lots 1. 2. 3. 4. EH and EHWH; 

Secs. 8 to 17. inclusive; 

Sec. 18, lots 1. 2. 3. 4. EH and EHWH; 

Sec. 19. lots 1. 2, 3. 4. EH and EHWH; 

Secs. 20 to 26. inclusive; 

Sec. 27. EH. EHWH. WHNW‘4 and 
NW’ASW'v. 

Sec. 28. NHNH, NEHSWV^ and NWHSEH. 
Sec. 29. NH, NHSH. SHSWH and 
SWHSEHi 

Sec. 30. lots 1. 2. 3. 4, EH and EHWH; 

Sec. 31. lots 1. 2. 3, 4. 5. NHNEH and 
NEHNWH. 

Sec. 33. lot 4 and NWV^NW'/i; 

Sec. 34. NHNEH and NEHNWH; 

Sec. 35. lots 1. 2. 3, 4. and NHNH; 

Sec. 36. lots 1. 2. .3. 4 and NHNH, 

T. 19 S.. R. 9 E.. 

Sec. 2, lots 1 to 12. Inclusive and SH, 

Secs. 3 and 10. all those parts lying east of 
the Southern Pacific Railway right-of- 
way; 

Sec. 11. WH; 

Sec. 12. EH; 

Secs. 13 and 14; 

Secs. 15 and 22. all those parts lying east 
of the Southern Pacific Railway right- 
of-way; 

Secs. 23. 24. 25 and 26; 

Secs. 27 and 34. all those parts lying east 
of the Southern Pacific Railway right- 
of-way; 

Secs. 35 and 36. 

T. 20 S.. R. 9 E.. 

Sec. 1. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 3. lots 1, 2. 3. 4. S’HNH and SH; 

Secs. 3 and 10. those parts lying east of 
the Southern Pacific Railway right of 
way; 

Secs. 11, 12. 13 and 14; 

Secs. 15 and 21. those parts lying east of 
the Southern Pacific Railway right-of- 
way; 

Secs. 22 to 27. inclusive; 

Secs. 28 and 33, those parts lying east of 
the Southern Pacific Railway right-of- 
way; 

Secs. 34. 35 and 36. 

T. 21 S.. R. 9 E.. 

Sec. 1. lots 1 to 12. inclusive and SH; 

Sec. 2. lots 1. 2. 3. 4. 5. 6 . 7. 8 . 10. 11. 12 
and SH; 

Sec. 3. lots 1 to 12, inclusive and SH; 
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Secs. 4 and 9. those parts lying east of the 
Southern Pacific Railway right-of-way; 
Secs. 10 to 15. inclusive; 

Sec. 16. EH; 

Sec. 21. that part lying east of the South¬ 
ern Pacific Railway right-of-way; 

Secs. 22. 23. 24 and 25; 

Sec. 26. NE‘4, WH. NHSEH and SEHSEH; 
Sec. 27; 

Secs. 28. 32 and 33. those parts lying east 
of the Southern Pacific Railway right- 
of-way; 

Sec. 34. lots 1. 2. 3. 4. NH and NHSH; 

Sec. 35. lots 1. 2. 3. 4, NH and NHSH; 

Sec. 36. lots 1. 2. 3. 4. NH and NHSH. 

T. 22 S.. R. 9 E.. 

Sec. 1. lots 1. 2. 3, 4. SHNH and 8*4; 

Sec. 2. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 3. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 4. lots 1. 2. 3. 4. SHNH and SH; 

Secs. 5. 7 and 8, those parts lying east of 
the Southern Pacific Railway right-of- 
way; 

Secs. 9 to 14. inclusive; 

Sec. 15. EH. EHNW»4. NWHNW'4 and 
SW‘4; 

Secs. 16 and 17; 

Sec. 18. that part lying east of the South¬ 
ern Pacific Railway right-of-way; 

Sec. 19. lots 1. 2. 3. 4. EH and EHWH; 

Secs. 20 and 21; 

Sec. 22. EH; 

Secs. 23. 24. 25 and 26; 

Sec. 27. EH; 

Secs. 28 and 29; 

Sec. 30. lots 1. 2. 3. 4. EH and EHWH; 

Sec. 31. lots 1. 2. 3. 4. EV* and EHWH; 

Secs. 32 and 33; 

Sec. 34. EH; 

Secs. 35 and 36. 

T. 23 S.. R. 9 E.. 

Sec. 1. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 2. lots 1, 2. 3. 4. SHNH and SH: 

Sec. 3. lots 1. 2. SHNEV 4 and SEH; 

Sec. 4. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 5. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 6. lots 1. 2. 3. 4. 5. 6. 7. SWNEH, 
SEHNW‘4. EVjSWH and SE‘4; 

Sec. 7, lots 1. 2. 3. 4. EH and EHWH; 

Sec. 8; 

Sec. 9. W'/uNE'/i and WH; 

Sec. 10. EH. NWHNW‘4. SEHNWH and 
SW*4; 

Secs. 11 to 17. inclusive; 

Sec. 18. lots 1. 2. 3. 4. EH and EHWH; 

Sec. 19. lots 1. 2. 3. 4. EH and EHWH; 

Secs. 20. 21 and 22; 

Sec. 23. NH.* SW H. EHSE*4 and 

SW14SEH; 

Secs. 24 to 29. inclusive; 

Sec. 30. lots 1. 2. 3. 4. EV* and EHWH; 

Sec. 31. lots 1. 2. 3. 4. EH and EHWH: 

Secs. 32 to 36. inclusive. 

T. 24 S.. R. 9 E.. 

Sec. 1. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 2. lots 1. 2, 3. 4. SHNV, and S'/.; 

Sec. 3. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 4. lots l. 2. 3, 4. SHNH and SH; 

Sec. 5. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 6. lots 1. 2. 3. 4. 5. 6. 7. SHNEH. 

SEHNWH. EHSWH and SE‘4; 

Sec. 7. lots 1. 2. 3, 4. EHNEH and SH: 

St*cs. 8. 9. 10 and 11; 

Secs. 12. EH. EHWH. WHNW‘4 and 
NWHSWH; 

Secs. 13 to 17. inclusive; 

Sec. 18. lots 1. 2. 3. 4. EH and EHWH; 

Sec. 19. lots 1. 2. 3. 4. EH and EHWH; 

Secs. 20 to 29, inclusive; 

Sec. 30. lots 1. 2. 3, 4. EH and EH WH; 

Sec. 31. lots 1. 2. 3. 4. EH and EV* WH; 

Secs. 32 to 36. inclusive. 


T. 25 S.. R. 9 E.. 

Sec. 1. lots l. 2. 3. 4. SHNH and SH; 

Sec. 2. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 3. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 4. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 5. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 6. lots 1. 2. 3, 4. 5. 6. 7. SHNEH, 
SEHNWH. EHSW‘4 and SE‘4; 

Sec. 7. lots 1. 2. 3. 4. EV* and EHWH; 

Secs. 8. 9 and 10; 

Sec. 11, WHNEH, SE»4NE»4. WH and 
SE‘4; 

Sec. 12. SWHSW‘4; 

Secs. 13 to 17. inclusive; 

Sec. 18. lots 1, 2, 3. 4. EH and EHWH; 

Sec. 19. lots 1, 2. 3. 4. EH and EHWH; 

Secs. 20 to 26. inclusive; 

Sec. 27. WHNEH, SE'4NE‘4, WH and 
SE'4; 

Secs. 28 and 29; 

Sec. 30. lots 1. 2. 3. 4. EV* and EHWH; 

Sec. 31. lots 1. 2. 3. 4. EV* and EHWH; 

Secs. 32 to 36. inclusive. 

T. 26 S.. R. 9 E.. 

Sec. 1. NEH. W*4 and WV*SE*4; 

Secs. 2. 3. and 4; 

Sec. 5. EV*; 

Sec. 6. lots 1. 2. 3. 4 and EV*WV*; 

Sec. 7. lots 1. 2. 3. 4, EV* and EV*WV*; 

Secs. 8 to 16. inclusive; 

Sec. 17. N V* and SW Vi; 

Sec. 18. lots 1. 2. 3, 4. EV* and EV*WV*; 

Sec. 19. lots 1. 2 V 3, 4. EV* and EHWH: 

Sec. 20. WH; 

Sec. 21. EV* and SWH; 

Secs. 22 and 23; 

Sec. 24. NV*. NHSH. SEHSWH and 
SHSEH: 

Secs. 25 to 29. inclusive; 

Sec. 30. lots 1. 2. 3. 4. EV, and EHWH; 

Sec. 31. lots 1, 2. 3. 4. 5. NHNEH and 
NEHNWH; 

Sec. 32. lots 1. 2. 3. 4. and NHNH; 

Sec. 33. lots 1. 2. 3. 4. and NHNH; 

Sec. 34. lots 1. 2. 3. 4. and NV*NV4; 

Sec. 35. lots 1. 2. 3. 4, and N*/*NV*; 

Sec. 36. lots 1. 2. 3. 4. and NHNH. 

T. 19 S.. R. 10 E.. 

Sec. 7. WV* and SHSEH; 

Sec. 8. SWHSWH; 

Sec. 9. SWH: 

Sec. 10. EV*; 

Sec. 11; 

Sec. 12. WV* (unsurveyed); 

Sec. 13. lots 1. 2. 3. 4 and WV*; 

Sec. 14. NEH and SVi; 

Secs. 15 and 16; 

Sec. 17. WHWH; 

Secs. 18 to 22, inclusive: 

Sec. 23. EV* and SW‘4; 

Sec. 24. lots 1. 2. 3. 4 and WV*; 

Sec. 25. lots 1. 2. 3. 4 and WV*; 

Secs. 26 to 34. inclusive; 

Sec. 36. lots 1. 2. 3. 4 and WV*. 

T. 20 S.. R. 10 E.. 

Sec. 1. lots 1. 2. 3. 4. SV*NV* and SV*; 

Sec. 2, lots 1. 2. 3. 4. SV*NV* and SV*; 

Sec. 3. lots 1. 2. 3. 4. SV*NV* and S'/*; 

Sec. 4. lots 1. 2. 3. 4. SHNH and SV*: 

Sec. 5. lots 1, 2. 3. 4. SV*NV* and SV*; 

Sec. 6. lots 1. 2, 3. 4, 5. 6. SV*NE‘4 and 
SE'4; 

Sec. 7. lots 1. 2. 3, 4 and EV*; 

Sec. 8 and 9; 

Secs. 11 to 17, inclusive; 

Sec. 18. lots 1. 2. 3. 4 and EV*; 

Sec. 19. lots 1. 2. 3. 4 and EV*; 

Secs. 22 to 27. inclusive; 

Sec. 30. lots 1. 2. 3, 4 and EV*; 

Secs. 32 to 36, inclusive. 

T. 21 S.. R. 10 E., 

Sec. 1. lots 1 to 12. inclusive and SV*; 


Sec. 2. lots 1 to 12. inclusive and SV*; 

Sec. 3. lots 1 to 12. inclusive and SV*; 

Sec. 4. lots 1 to 12. inclusive and SH; 

Sec. 5. lots 1 to 12. inclusive and SV,; 

Sec. 6. lots 1 to 21. inclusive and SE‘4; 

Sec. 7. lots 1 to 12. inclusive and EH; 

Secs. 8 to 14. inclusive; 

Sec. 15. SE‘4; 

Secs. 16 and 17; 

Sec. 18. lots 1 to 12. inclusive and EH; 

Sec. 19. lots 1 to 12. inclusive and EH; 

Secs. 20. 21 and 22; 

Sec. 23. NH. SW’4 and NHSEH; 

Secs. 24 and 25; 

Sec. 26. WHNEH. WH and SE‘4; 

Secs. 27. 28 and 29; 

Sec. 30. lots 1 to 12. inclusive and EH; 

Sec. 31. lots 1 to 14. NE‘4 and NHSEH: 

Sec. 32. lots 1. 2. 3. 4. NH and NHSH; 

Sec. 33. lots 1. 2. 3. 4. NH and NHSH; 

Sec. 34. lots 1. 2. 3. 4. NH and NHSH; 

Sec. 35. lots l. 2. 3. 4. NH and NHSH; 

Sec. 36. lots 1. 2. 3. 4. NH and NHSH. 

T. 22 S.. R. 10 E.. 

Sec. 1. lots 5 to 12. inclusive and SH: 

Sec. 2. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 3. lots 5 to 12. inclusive and SH: 

Sec. 4. lots l to 12. inclusive and SHNH; 
Sec. 5. lots 1. 2. 3. 4 and SHNH; 

Sec. 6. lots 1 to 7. inclusive, SHNE‘4. 

SEHNWH. EHSW'4 and SE‘4; 

Sec. 7. lots 1. 2. 3. 4. EV* and EHWH; 

Sec. 8: 

Sec. 9, lots 1 to 16. inclusive; 

Secs. 10 to 17, Inclusive; 

Sec. 18. lots 1. 2. 3. 4. EH and EHWH: 

Sec. 19. lots 1, 2, 5 to 12, inclusive, NEH 
and EHNWH; 

Sec. 20. lots 1 to 15. inclusive; 

Sec. 21. lots 1 to 8. inclusive and EH; 

Secs. 22 to 29. inclusive: 

Sec. 30. lots 5 to 20. inclusive; 

Sec. 31. lots 5 to 20. inclusive; 

Secs 32 to 36. inclusive. 

T. 23 S.. R. 10 E.. 

Sec. 1. lots l. 2. 3. SHNH and SH; 

Sec. 2. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 3. lots 1. 2. 3. 4. SHNH and SH: 

Sec. 4. lots l. 2, 3. 4. SHNH and SH: 

Sec. 5. lots l. 2. 3. 4. SHNH and SH: 

Sec. 6. lots 1 to 7. inclusive. SHNE'4. 

SEHNWH. EHSWH and SEH; 

Sec. 7. lots 1, 2. 3. 4. EH and EHWH; 

Secs. 8 to 17, inclusive: 

Sec. 18, lots 1. 2. 3, 4. EH and EHWH; 

Sec. 19. lots 1. 2, 3. 4. NHNEH, SW V4NEV4. 
EHWH and SE»4; 

Sec. 20. NHNEH. SWHNEH, WH and 
SEV 4 ; 

Secs. 21 to 29. inclusive; 

Sec. 30. lots 1. 2. 3. 4. EH and EHWH; 

Sec. 31. lots 1. 2, 3. 4, EH and EHWH; 

Secs. 32 and 33; 

Sec. 34. EH, EHWH. NWHNWH and 
WHSWH 
Secs, 35 and 36. 

T. 24 S.. R. 10 E.. 

Sec. 1. lots 1. 2. 3. 4. SHNH and SH. 

Sec. 2. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 3. lots 5 to 20. inclusive; 

Sec. 4. lots 5 to 20. inclusive; 

Sec. 5. lots 3 to 8. inclusive. SHNWH and 
SH; 

Sec. 6. lots 1. 2. 8. 9. 10, 11, 12. 13. 14. 15. 

SHNEHand SE‘4; 

Sec. 7. lots 1. 2. 3. 4. EH and EHWH; 

Secs. 8 and 9: 

Sec. 10. EH. NHNWH and SW*4; 

Sec. 11. lots 1 to 16, inclusive; 

Sec. 12. lots 1. 2. 3. 4, EH and NWH; 

Sec. 13. lots 1 to 16, inclusive; 

Secs. 14, 15 t 16 and 17; 
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Sec. 18, lots 1. 2. 3. 4. EH and EHWH; 

Sec. 19, lots 1. 2, 3. 4. EH and EHWH; 

Secs. 20. 21, 22 and 23; 

Sec. 24. lots 1 to 16. inclusive; 

Sec. 25. lots 1 to 16. inclusive: 

Secs. 26. 27. 28 and 29; 

Sec. 30. lots 1. 2. 3. 4. EH and EHWH; 

Sec. 31. lots 1. 2. 3. 4. EH and EHWH; 

Sec. 32. EH. WHNWH, SEHNWH and 
SWH; 

Secs. 33, 34, 35 and 36, 

T. 25 S.. R. 10 E.. 

Sec. 1. lots l, 2. 3. 4. SHNH and SH: 

Sec. 2. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 3, lots 1. 2. 3. 4. SHNH and SH; 

Sec. 4, lots l. 2. 3. 4. SHNH and SH; 

Sec. 5. lots 1, 2. 3. 4. SHNH and SH: 

Sec. 6. lots 1 to 7. inclusive. SHNEH, 
SEHNWH, EHSWH and SEH: 

Sec. 7, lots 1. 2. 3. 4. EH and EHWH; 

Sec. 8. SWH; 

Sec. 9. SH; 

Sec. 10, SHSH; 

Sec. 11. NH; 

Secs. 12 and 13: 

Sec. 14. EHSWH. NWHSWH and SEH; 
Secs. 15. 16 and 17; 

Sec. 18, lots 1. 2. 3. 4, EH and EHWH; 

Sec. 19. lots 1. 2. 3. 4. EH and EHWH; 

Secs. 20. 21 and 22; 

Sec. 23, EHEH. NWHNEH and WHSEH; 
Sec. 24, NH and SWH; 

Sec. 26. EH and SHSWH: 

Secs. 27. 28 and 29; 

Sec. 30, lots 1. 2. 3. 4. EH and EHWH; 

Sec. 31. lots 1. 2. 3. 4. EH and EHWH; 

Secs. 32 and 33; 

Sec. 35. 

T. 26 S.. R. 10 E.. 

Secs. 2. 3, 4 and 5; 

Sec. 6. lots 1. 2. EH and EHWH; 

Sec. 7, lots 1. 2. 3, 4. EH and EHWH; 

Secs. 8 and 9; 

Sec. 10, NWH; 

Sec. 16. NH and SWH; 

Sec. 17; 

Sec. 18. lots 1. 2. 3. 4. EH and EHWH; 

Sec. 19. lots 1. 2. 3. 4. EH and EHWH; 

Sec. 20; 

Sec. 21. NWH; 

Sec. 29. NH and SWH; 

Sec. 30. lot 1. NEH and NEHNWH; 

Sec. 32. lots 3. 4 and NHNWH. 

T. 20 S.. R. 11 E.. 

Sec. 1. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 2. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 3. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 4, lots 1, 2. 3. 4, SHNH and SH; 

Sec. 5. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 6, lots 1 to 7, inclusive. SHNEH, 
SEHNWH. EHSWV* and SEH; 

Sec. 7. lots 1. 2. 3. 4. EH and EHWH; 

Secs. 8 to 17. inclusive: 

Sec. 18, lots 1. 2. 3. 4. EH and EHWH; 

Sec. 19, lots 1. 2. 3. 4. EH and EHWH; 

Secs. 20 and 29; 

Sec. 30, lots 1. 2. 3. 4. EH and EHWH; 

Sec. 31. lots 1. 2. 3. 4, EH arid EHWH; 

Secs. 32 to 36. Inclusive. 

T 21 S.. R. 11 E., 

Sec. 1, lots 1 to 12, inclusive and SH; 

Sec. 2. lots 1 to 12, inclusive and SH; 

Sec. 3. lots 1 to 12. inclusive and SH: 

Sec. 6. lots 1 to 14, inclusive, EHSWH and 
SEH; 

Sec. 7, lots 1. 2. 3. 4. EH and EHWH: 

Secs. 8 to 17. inclusive; 

Sec. 18. lots 1. 2. 3. 4. EH and EHWH; 

Sec. 19. lots 1. 2, 3. 4. EH and EHWH; 

Sec. 20; 

Secs. 25 and 29. inclusive; 

Sec. 30, lots 1. 2. 3. 4. EH and EHWH; 


Sec. 31. lots 1 to 7, inclusive. NEH. 

EHNWH, NEHSWH and NHSEH; 

Sec. 32. lots 1. 2. 3. 4. NH and NHSH; 

Sec. 33, lots 1. 2. 3. 4. NH and NHSH; 

Sec. 34. lots 1. 2. 3. 4, NWUNEH. 

NHNWH. SHNH and NHSH; 

Sec. 35. lots 1. 2. 3. 4. NH and NHSH; 

Sec. 36. lots 1. 2. 3. 4. NH and NHSH. 

T. 22 S-. R. 11 E., 

Sec. 1. lots 1, 2. 3. 4. SHNH and SH; 

Sec. 2. lots 1, 2. 3. 4. SHNH and SH; 

Sec. 3. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 4. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 5. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 6. lots i to 7. inclusive. SHNEH, 
SEH NWH, EHSWH and SEH: 

Sec. 7. lots 1. 2. 3. 4. EH and EHWH; 

Secs. 8 to 12. Inclusive; 

Secs. 15. 16 and 17. 

Sec. 18. lots 1. 2. 3. 4. EH and EHWH; 

Sec. 19. lots 1. 2. 3. 4. EH and EHWH; 

Secs. 20 to 29. inclusive; 

Sec. 30. lots 1. 2. 3. 4, EH and EHWH; 

Sec. 31. lots 1. 2. 3. 4. EH and EHWH; 

Secs. 32 to 36. inclusive. 

X 23 S R 11 E 

Sec. l] lots 1. 2.’ 3. 4, SHNH and SH: 

Sec. 2. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 3. lots 1. 2. 3. 4, SHNH and SH; 

Sec. 4, lots 1. 2. 3. 4, SHNH and SH; 

Sec. 5. lots 1. 2. 3. 4. SHNH and SH; 

Sec, 6. lots 1 to 7, inclusive, SHNEH. 

SEHNWH. EHSWH and SEH; 

Sec. 7. lots 1. 2. 3. 4. EH and EHWH; 

Secs. 8 to 17. inclusive; 

Sec. 18. lots 1. 2. 3, 4. EH and EHWH; 

Sec. 19. lots 1. 2. 3. 4. EH and EHWH; 

Secs. 20 to 29. inclusive; 

Sec. 30, lots 1. 2. 3. 4. EH and EHWH; 

Sec. 31. lots 1. 2. 3. 4. WHEH, EHWH. 

SEHSEH. EHNEH and NEHSEH: 

Secs. 32 to 36. inclusive. 

T. 24 S., R. 11 E.. 

Sec. 1, lots 1. 2. 3. 4. SHNH and SH; 

Sec. 2. lots 1. 2. 3. 4, SHNH and SH; 

Sec. 3. lots 1. 2. 3. 4, SHNH and SH; 

Sec. 4. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 5. lots 1. 2. 3. 4. SHNH and SH; 

Sec. 6. lots 8 to 23. inclusive; 

Sec. 7. lots 5 to 20. inclusive; 

Sec. 8, lots 1 to 16. inclusive; 

Secs. 9. 10 and 11; 

Sec. 12. NWH; 

Sec. 14. NWH; 

Secs. 15. 16 and 17; 

Sec. 18. lots 5 to 20. inclusive; 

Sec. 19. lots 5 to 20, inclusive: 

Sec. 20. lots 1 to 8. inclusive and WH; 

Sec. 21. lots 1 to 16. inclusive; 

Sec. 22. lots 3, 4. 5, 6. 11, 12. 13 and 14: 

Sec. 28. NH and SWH; 

Sec. 29; 

Sec. 30. lots 1. 2. 3. 4. EH and EHWH; 

Sec. 31. lots 1. 2. 3. 4. EH and EHWH; 

Sec. 32. 

T. 25 S.. R. 11 E.. 

Sec. 5. lots 3. 4. SHNWH and SWH; 

Sec. 6. lots 1. 2. 3. 4, SHNH and SH; 

Sec. 7. NH and SWH; 

Sec. 18. NWH. 

T. 20 S.. R. 12 E.. 

Sec. 2. SH; 

Sec. 3. lots 1. 2. 3. 4 and SHNH; 

Sec. 5. lots 1. 2 and SHNEH; 

Sec. 7. NWHNWV 4 ; 

Sec. 8. NWH*. 

Sec. 9. SEH NEH; 

Sec. 10. NHSWH and SEHSEH; 

Sec. 11. EHNWH and NEHSWH; 

Sec. 15. EHNEH and SEHSEH; 

Sec. 16: 

Sec. 22. WHSWH; 


Sec. 24. lot 3 and NWHSEH; 

Sec. 26. SEHNEH. SHNWH. NHSWH and 
NWHSEH; 

Sec. 27. SWHNEH. SHNWH and NHSH: 
Sec. 28. NWHNEH, NHNWH. SHNH and 

NHSH; 

Secs. 30 and 32; 

Sec. 36. lots 1. 2. 3. 4. WHEH and WH. 

T. 21 S.. R. 12 E.. 

Sec. 1. lots 1 to 12, inclusive and SH; 

Sec. 2. lots 1 to 12. inclusive and SH; 

Sec. 3. lots 1. 2. 3. and 4; 

Sec. 4. lots 1. 2, 3. 4, 5. 6. 11. 12 and SWH; 
Sec. 5. lots 1 to 12. inclusive and SH; 

Sec. 6. lots 1 to 11. inclusive and SEH; 

Sec. 7. lots 1. 2, 3. 4 and EH; 

Secs. 8. 11, 12. 13. 14. 15. 16 and 17; 

Sec. 18. lots 1. 2. 3. 4 and EH; 

Sec. 19. lots 1. 2. 3. 4 and EH; 

Secs. 20 and 21; 

Sec. 22. NH: 

Secs. 23 to 27. inclusive: 

Sec 29' 

Sec! 3o! lots 1. 2. 3. 4 and EH; 

Sec. 31. lots 1. 2, 3. 4 and EH; 

Secs. 32, 34, 35 and 36. 

T 22 S R 12 E 

Sec. l! lots 1. 2.* 3. 4. SHNH and SH; 

Sec. 2. lots 1. 2. 3, 4. SHNH and SH; 

Sec. 3. lots 1. 2, 3, 4. SHNH and SH; 

Sec. 4. lots 1. 2. 3, 4. SHNH and SH; 

Sec. 5. lots 1. 2. 3, 4. SHNH and SH; 

Sec. 6, lots 1. 2. 3. 4. 5. 6. SHNEH and 
SEH: 

Secs. 8. 9. 10. 11 and 12; 

Secs. 14. 15. 16 and 17; 

Sec. 18, EH; 

Sec. 19, lots 1. 2. 3. 4 and EH; 

Sec. 20. 21 and 22: 

Secs. 24 to 29, inclusive; 

Sec. 30, lots 1. 2, 3, 4 and EH; 

Sec. 31. lots 1. 2, 3. 4 and EH; 

Secs. 32 to 36. inclusive. 

T. 23 S.. R. 12 E.. 

Secs. 1 to 5. inclusive; 

_ Sec. 6. lots 1. 2. 3. 4 and EH; 

Sec. 7, lots 1. 2. 3. 4 and EH; 

Secs. 8 to 12. Inclusive; 

Sec. 14. NH; 

Sec. 15. NH. NHSH and SHSWH; 

Sec 17; 

Sec! 18! lots 1. 2, 3. 4 and EH; 

Sec. 19. lots 1. 2, 3. 4 and EH; 

Secs. 20 and 21; 

Sec. 22. WHNEH, SEHNEH and WH; 

Sec. 28. NWH; 

Sec. 29: 

Sec. 30. lots 1. 2. 3. 4 and EH; 

Sec. 31. lots 1, 2. 3. 4. 5. 6. NEH and 
NEHSEH: 

Sec. 32. NWH. 

T. 24 S.. R. 12 E.. 

Sec. 6. lots 10, 11, 12 and 13. 

T. 20 S.. R. 13 E.. 

Sec. 7. lots 3 and 4; 

Sec. 16. SH*. 

Sec. 17. SH; 

Sec. 18. lots 1. 2. 3. 4. EHSWH and SEH; 
Sec. 19. lots 1. 2. 3. 4. EH and EHWH; 

Sec. 21. NEH; 

Sec. 22. EH; NWH and EHSWH; 

Sec. 25. EHNWH and SWH; 

Sec. 26. SWHNEH and EHSEH; 

Secs. 27 and 28; 

Sec. 29. SH; 

Sec. 30. lots 1. 2, 3, 4. EH and EHWH; 

Sec. 31. lots 1. 2. 3. 4. EH and EHWH; 

Secs. 32. 33 and 34; 

Sec. 35. SEHNWH, WHWH and 
NEHSWH; 

Sec. 36. 

T. 21 S.. R. 13 E.. 
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Sec. 1. lots 8. 9. 10. 12 and SV*; 

Sec. 2. lots 1 to 12. Inclusive and S* 4 ; 

Sec. 3. lots 1 to 12. inclusive and SV*; 

Sec. 4. lots 1 to 12. inclusive and S'*; 

Sec. 5. lots 1 to 12. inclusive and S'/*; 

Sec. 6, lots 1 to 14. inclusive. EVaSWV* and 
SE‘/ 4 ; 

Sec. 7. lots 1. 2. 3. 4. E l A and EViW‘/*; 

Secs. 8 to 17. inclusive; 

Sec. 18. lots 1. 2. 3. 4. EV* and E^W‘/i; 

Sec. J9. lots 1. 2. 3. 4. EVfc and EV*W 

Secs. 20. 21. 22 and 23; 

Sec. 24. NVa and SW'A; 

Sec. 25. NW'a; 

Secs. 26. 27. 28 and 29; 

Sec. 30. lots 1. 2. 3. 4. EVfc and E'/ 2 WVi; 

Sec. 31. lots 1. 2. 3. 4. Eand E'^WVfe; 

Secs. 32. 33 and 34; 

Sec. 35, NVfe and SWV 4 , 

T. 22 S.. R. 13 E.. 

Sec. 3. lots 1. 2. 3. 4. S'^NVfe and SVS; 

Sec. 4, lots 3. 4. SViNWV^ and S'/i; 

Sec. 5. lots 1. 2. 3. 4. SVSNVi and SVfc; 

Sec. 6. lots 1 to 7. inclusive. SVfeNE''*. 
SE%NW'/ 4 , E'/ 2 SW'/4 and SE»4; 

Sec. 7. lots 1. 2. 3. 4. EVfe and EVfeWV*; 

Sec. 9. EW and SWV 4 ; 

Sec. 10. WV*; 

Sec. 16. NW‘/ 4 and NV*SWV 4 ; 

Sec. 20; 

Sec. 21. NWy 4 ; 

Sec. 29. NVi and SW>/ 4 ; 

Sec. 30. lots 1. 2. 3. 4. E'£ and EV^W'A; 

Sec. 31. lots 1. 2. 3. 4. EVfe and E'sWVi; 

Sec. 32. NW'/i. 

T. 23 S.. R. 13 E.. 

Sec. 6. lots 1 to 7. inclusive. SVfcNEtt. 
SEV 4 NWV 4 and E'^SWVL 
T. 21 S.. R. 14 E.. 

Sec. 5. lots 1. 2. 3. 8 and SWV 4 ; 

Sec. 6. lots 1 to 14. Inclusive. E^SW** and 
SEV 4 ; 

Sec. 7. lots 1. 2. 3, 4. NE% and EViWVi; 

Sec. 18. lots 1. 2 and EV 2 NWV 4 . 

The lands described above aggregate 
608.384.87 acres, more or less, in Otero 
County. 

This application represents a signifi¬ 
cant change in acreage from the exist¬ 
ing withdrawal and is due to the exclu¬ 
sion of 18.004.06 acres of National 
Forest lands. The Department of the 
Army desires that the lands be with¬ 
drawn and reserved for the purpose of 
providing continuing use of the area 
by the United States Army Air De¬ 
fense Center and Fort Bliss. Texas. 
McGregor Range will be used for a 
training area for artillery, missile 
firing, tactical training, maneuvering, 
air support and such other and fur¬ 
ther uses that are not inconsistent 
therewith. 

On or before February 12, 1979, all 
persons who wish to submit comments, 
suggestions, or objections in connec¬ 
tion with the proposed withdrawal 
may present their views in writing to 
the undersigned authorized officer of 
the Bureau of Land Management. 

Pursuant to section 204(h) of the 
Federal Land Policy and Management 
Act of 1976. notice is hereby given 
that an opportunity for a public hear¬ 
ing is afforded in connection with the 
Proposed withdrawal. All interested 
persons who desire to be heard on the 
Proposed withdrawal must submit a 


written request for a hearing to the 
State Director, Bureau of Land Man¬ 
agement, P.O. Box 1449, Santa Fe. 
New Mexico 87501, on or before March 
1. 1979. If a public hearing is sched¬ 
uled, notice wil be published in the 
Federal Register giving the time and 
place of such hearing. The public 
hearing will be scheduled and conduct¬ 
ed in accordance with BLM Manual. 
Sec. 2351.16 B. 

The Department of the Interior’s 
regulations provide that the author¬ 
ized officer of the BLM will undertake 
such investigations as are necessary to 
determine the existing and potential 
demands for the lands and their re¬ 
sources. He will also undertake negoti¬ 
ations with the applicant agency with 
the view of assuring that the area 
sought is the minimum essential to 
meet the applicant’s needs, providing 
for the maximum concurrent utiliza¬ 
tion of the lands for purposes other 
than the applicant’s and reaching 
agreement on the concurrent manage¬ 
ment of the lands and their resources. 

The authorized officer will also pre¬ 
pare a report for consideration by the 
Secretary of the Interior who will de¬ 
termine whether or not the lands will 
be withdrawn and reserved as request¬ 
ed by the applicant agency. The deter¬ 
mination of the Secretary on the ap¬ 
plication will be published in the Fed¬ 
eral Register. The Secretary’s deter¬ 
mination shall, in a proper case, be 
subject to the provisions of section 
204(c) of the Federal Land Policy and 
Management Act of 1976, 90 Stat. 
2752. The above-described lands are 
temporarily segregated from the oper¬ 
ation of the public land law r s, including 
the mining laws and the mineral leas¬ 
ing laws, to the extent that the with¬ 
drawal applied for, if and when effect¬ 
ed, would prevent any form of disposal 
or appropriation under such laws. Cur¬ 
rent administrative jurisdiction over 
the segregated lands will not be affect¬ 
ed by the temporary segregation. The 
segregative effect of this proposed 
withdrawal shall terminate upon (1) 
rejection of the application by the 
Secretary; (2) withdrawal of the lands 
by the Secretary; or (3) the expiration 
of two years from the date of publica¬ 
tion of this notice. 

All communications (except for 
public hearing requests) in connection 
with this propsoed withdrawal should 
be addressed to the Chief. Branch of 
Lands and Minerals Operations. Divi¬ 
sion of Technical Services. Bureau of 
Land Management. Department of the 
Interior. P.O. Box 1449. Santa Fe, New 
Mexico 87501. 


Fred E. Padilla. 
Chief, Branch of Lands 
and Minerals Operations. 

(FR Doc. 79-1002 Filed 1-10-79; 8:45 am] 


[4310-93-Mj 

[Order No. 2969. Arndt No. 1) 

TRANSFER OF TRUST TERRITORY PUBLIC 
LANDS TO DISTRICT CONTROL 

House Resolution No. 27-30, passed 
by the Truk District Legislature on 
August 3. 1977, in the Twenty-Seventh 
Regular Session, 1977. requested the 
Secretary to amend Order No. 2969 to 
provide therein that public lands in 
Truk District be conveyed to the Char¬ 
tered District Government rather 
than to a land holding entity as pres¬ 
ently authorized under Secretarial 
Order No. 2969. Therefore, Section 
2(d) of Order No. 2969 is amended to 
read as follows: 

(d) “Legal Entity” means a char¬ 
tered district government, a non-profit 
public or municipal corporation, trust, 
council, board or other juridical, as op¬ 
posed to natural person, established or 
designated by a district legislature 
with the powers, duties and compe¬ 
tence set forth in Section 3. Members 
or officers of a legal entity may be 
made up. in whole or in part, of the 
traditional leadership of a district, and 
members or officers may be elected, 
designated or appointed. 

Effective Date. This Amendment 
shall be effective immediately. Its pro¬ 
visions shall remain in effect until 
amended, superseded, or revoked, 
whichever occurs first. 

Dated December 20. 1978. 

James A. Joseph 
Under Secretary. 

(FR Doc. 79-948 Filed 1-10-79; 8:45 am) 


[7020-02-MJ 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 337-TA-40] 

MONUMENTAL WOOD WINDOWS 
Commission Determination and Action 

Procedural History 

The United States International 
Trade Commission instituted investi¬ 
gation No. 337-TA-40 on monumental 
wood windows on February 3. 1978. 
The Investigation was based upon the 
allegations contained in a complaint 
filed on behalf of Wrand Industries. 
Inc., of Chester. Pa., under section 337 
of the Tariff Act of 1930, as amended 
(19 U.S.C. 1337). Notice of the institu¬ 
tion of the complaint was published in 
the Federal Register on February 9, 
1978 (43 FR 5593). Named as respond¬ 
ents were two Swedish corporations— 

A. B. Electrolux and its subsidiary A. 

B. Overums Bruk. 

On October 5. 1978, pursuant to 
§210.51 of the Commission’s Rules of 
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Practice and Procedure (19 CFR 
210.51), the Commission investigative 
attorney filed a motion to terminate 
the investigation with prejudice by 
reason of there being no violation of 
section 337 (motion docket No. 40-14). 
Appended to the motion were com¬ 
plainant’s statement of no objection to 
the motion and respondent’s state¬ 
ment of support for the motion. The 
presiding officer issued a recommend¬ 
ed determination on October 16, 1978 
that— 

the Commission terminated this proceeding 
by granting the motion to terminate the in¬ 
vestigation with prejudice and the motion 
to withdraw the complaint with prejudice. 
It is further recommended that the Com¬ 
mission determine that, based on the record 
in this case, there is no evidence of past or 
present violation of Section 337 in the im¬ 
portation into the United States or sale of 
monumental wood windows. 

Determination and Order 

Having considered the Commission 
investigative attorney's motion to ter¬ 
minate the investigation with preju¬ 
dice by reason of there being no viola¬ 
tion of section 337 (motion docket No. 
40-14), the complainant’s statement of 
no objection to the motion, the* re¬ 
spondents’ statement of support for 
the motion, the presiding officer’s rec¬ 
ommended determination, and the 
entire administrative record, the Com¬ 
mission determines that there is no 
violation of section 337 of the Tariff 
Act of 1930, as amended, by reason of 
the importation into the United States 
and sale of monumental wood windows 
which are the subject of this investiga¬ 
tion. 

Therefore, the Commission grants 
the motion to terminate the investiga¬ 
tion with prejudice and orders that 
the investigation be'terminated with 
prejudice to complaintant. 

Opinion 

The Commission investigative attor¬ 
ney’s motion to terminate the investi¬ 
gation with prejudice was not opposed 
by the complainant and was supported 
by the respondents. After extensive 
discovery by all parties, complainant 
admitted that there was no present 
violation of section 337 and indicated 
to the presiding officer that it would 
not present any case to prove a past 
violation of the statute. 

Section 210.42(a) of the Commis¬ 
sion’s Rules of Practice and Procedure 
provides: "The proponent of any fac¬ 
tual proposition shall be required to 
sustain the burden of proof with re¬ 
spect thereto.” Since complainant con¬ 
cedes that there is no present violation 
of the statute and has failed to sustain 
its burden of proof that a past viola¬ 
tion existed, we have determined that 
there is no violation of section 337. 


Complainant also orally moved to 
withdraw’ and dismiss the complaint. 
Because of our determination of no 
violation, we have denied this motion. 

By order of the Commission. 

Issued: January 8, 1979. 

Kenneth R. Mason. 

Secretary. 

CFR Doc. 79-1042 Filed 1-10-79: 8:45 ami 


[4410-01-M] 

DEPARTMENT OF JUSTICE 

UNITED STATES CIRCUIT JUDGE NOMINATING 
COMMISSION, SECOND CIRCUIT PANEL 

Meeting 

The Nominating Panel for the 
Second Circuit of the United States 
Circuit Judge Nominating Commission 
will meet on successive Fridays, until 
further notice, at 10:00 a.m., beginning 
on January 19. 1979, at One Chase 
Manhattan Plaza, New York. New 
York, in the offices of Davis, Polk & 
Wardell. These meetings will not be 
open to the public pursuant to P. L. 
92-463, Section 10(D) as amended. (CF 
5 U.S.C. 552b (c)(6).) Due to the ex¬ 
igencies of scheduling, the notice for 
the January 19. 1979, meeting has not 
been published 15 days prior to the 
meeting date. 

Joseph A. Sanches, 
Advisory Committee 
Ma nagemen t Officer . 

January 5. 1979. 

IFR Doc. 79 949 Filed 1-10 79: 8:45 ami 


[7590-01-M] 

NUCLEAR REGULATORY 
COMMISSION 

[Docket Nos. 50-315 and 50-3161 

INDIANA AND MICHIGAN POWER CO. AND 

INDIANA AND MICHIGAN ELECTRIC CO. 

Proposed Issuance of Amendment to Facility 
Operating License 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) is consider¬ 
ing approval of an application by Indi¬ 
ana and Michigan Power Company 
and Indiana and Michigan Electric 
Company (the licensees) to expand 
spent fuel storage capacity from 500 to 
2050 fuel assemblies. This application 
has been made for the Donald C. Cook 
Nuclear Plant. Units 1 and 2 located in 
Bridgman, Michigan, which the licens¬ 
ees operate under Facility Operating 
Licenses Nos. DPR-58 and DPR-74. 

Prior to approval of this application 
for increased spent fuel storage capac¬ 
ity. the Commission will have made 
findings required by the Atomic 
Energy Act of 1954, as amended (the 


Act) and the Commission’s regula¬ 
tions. 

By February 12, 1979, the licensee 
may file a request for a hearing with 
respect to approval of the application 
for increase in spent fuel storage ca¬ 
pacity and any person whose interest 
may be affected by this proceeding 
and who wishes to participate as a 
party in the proceeding must file a 
written petition for leave to intervene. 
Requests for a hearing and petitions 
for leave to intervene shall be filed in 
accordance with the Commission’s 
"Rules of Practice for Domestic Li¬ 
censing Proceedings” in 10 CFR Part 
2. If a request for a hearing or petition 
for leave to intervene is filed by the 
above date, the Commission or an 
Atomic Safety and Licensing Board, 
designated by the Commission or by 
the Chairman of the Atomic Safety 
and Licensing Board Panel, will rule 
on the request and/or petition and the 
Secretary or the designated Atomic 
Safety and Licensing Board will issue 
a notice of hearing or an appropriate 
order. 

As required by 10 CFR §2.714, a pe¬ 
tition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by 
the results of the proceeding. The pe¬ 
tition should specifically explain the 
reasons why intervention should be 
permitted with particular reference to 
the following factors: (1) the nature of 
the petitioner’s right under the Act to 
be made a party to the proceeding; (2) 
the nature and extent of the petition¬ 
er’s property, financial, or other Inter¬ 
est in the proceeding; and (3) the pos¬ 
sible effect of any order which may be 
entered in the proceeding on the peti¬ 
tioner’s interest. The petition should 
also identify the specific aspect(s) of 
the subject matter of the proceeding 
as to which petitioner wishes to inter¬ 
vene. Any person who has filed a peti¬ 
tion for leave to intervene or who has 
been admitted as a party may amend 
his petition, but such an amended pe¬ 
tition must satisfy the specificity re¬ 
quirements described above. 

Not later than fifteen (15) days prior 
to the first prehearing conference 
scheduled in the proceeding, the peti¬ 
tioner shall file a supplement to the 
petition to intervene w'hich must in¬ 
clude a list of the contentions which 
are sought to be litigated in the 
matter, and the bases for each conten¬ 
tion set forth with reasonable specific¬ 
ity. A petitioner who fails to file such 
a supplement which satisfies these re¬ 
quirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene 
become parties to the proceeding, sub¬ 
ject to any limitations In the order 
granting leave to intervene, and have 
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the opportunity to participate fully in 
the conduct of the hearing, including 
the opportunity to present evidence 
and cross-examine witnesses. 

A request for a hearing or a petition 
for leave to intervene shall be filed 
with the Secretary of the Commission, 
United States Nuclear Regulatory 
Commission. Washington, D.C. 20555. 
Attention: Docketing and Service Sec¬ 
tion, or may be delivered to the Com¬ 
mission’s Public Document Room. 
1717 H Street. N.W.. Washington. D.C. 
by the above date. Where petitions are 
filed during the last ten (10) days of 
the notice period, it is requested that 
the petitioner or representative for 
the petitioner promptly so inform the 
Commission by a toll-free telephone 
call to Western Union at (800) 325- 
6000 (in Missouri (800) 342-6700). The 
Western Union operator should be 
given Datagram Identification 
Number 3737 and the following mes¬ 
sage addressed to A. Schwencer: (peti¬ 
tioner’s name and telephone number); 
(date petition was mailed): Donald C. 
Cook Nuclear Plant, Units 1 and 2; and 
(publication date and page number of 
this Federal Register notice). A copy 
of the petition should also be sent to 
the Executive Legal Director. U.S. Nu¬ 
clear Regulatory Commission, Wash¬ 
ington. D.C. 20555, and to Gerald 
Charnoff, Esquire, Shaw, Pittman, 
Potts and Trowbridge. 1800 M Street, 
N.W., Washington, D.C. 20036, attor¬ 
ney for the licensee. 

Nontimely filings of petitions for 
leave to intervene, amended petitions, 
supplemental petitions and/or re¬ 
quests for hearing will not be enter¬ 
tained absent a determination by the 
Commission, the presiding officer or 
the Atomic Safety and Licensing 
Board designated to rule on the peti¬ 
tion and/or request, that the petition¬ 
er has made a substantial showing of 
good cause for the granting of a late 
petition and/or request. That determi¬ 
nation will be based upon a balancing 
of the factors specified in 10 CFR § 
2.714<aXiMv) and § 2.714(d). 

For further details with respect to 
this action, see the licensees’ applica¬ 
tion for increase in spent fuel storage 
capacity dated November 22, 1978. 
which is available for public inspection 
at the Commission’s Public Document 
Boom. 1717 H Street, N.W.. Washing¬ 
ton, D.C., and at the Maude Reston 
Palenske Memorial Library, 500 
Market Street, St. Joseph, Michigan 
49085. 

Dated at Bethesda, Maryland this 
3rd day of January. 1979. 


For the Nuclear Regulatory Com¬ 
mission. 

A. Schwencer. 

Chief, Operating Reactors 
Branch No. 1, Division of Op¬ 
erating Reactors. 

[FR Doc. 79-835 Filed 1-10-79; 8:45 am] 


[7590-01-M] 


ADVISORY COMMITTEE ON REACTOR SAFE¬ 
GUARDS; ARCHITECT-ENGINEER BALANCE 
OF PLANT SUBCOMMITTEE 


Meeting 

The ACRS Architect-Engineer Bal¬ 
ance of Plant Subcommittee will hold 
a meeting on January 26, 1979, (re¬ 
scheduled from December 18. 1978) in 
Room 1046, 1717 H Street, N.W., 
Washington, DC 20555 to review the 
Fluor Powder Services. Inc. Balance of 
Plant Standard Safety Anaylsis 
Report (BOPSSAR) and its relation¬ 
ship to the Babcock and Wilcox Stand¬ 
ard Reference System B-SAR-205 for 
a preliminary design approval. Notice 
of this meeting was published on No¬ 
vember 20 and December 20, 1978 (43 
FR 54147 and 59448, respectively). 

In accordance with the procedures 
outlined in the Federal Register on 
October 4. 1978, (43 FR 45926), oral or 
written statements may be presented 
by members of the public, recordings 
will be permitted only during those 
portions of the meeting when a tran¬ 
script is being kept, and questions may 
be asked only by members of the Sub¬ 
committee, its consultants, and Staff. 
Persons desiring to make oral state¬ 
ments should notify the Designated 
Federal Employee as far in advance as 
practicable so that appropriate ar¬ 
rangements can be made to allow the 
necessary time during the meeting for 
such statements. 

The agenda for subject meeting 
shall be as follows: Friday , January 26 , 
1979, 8:30 a.m. until the conclusion of 
business. 

The Subcommittee may meet in Ex¬ 
ecutive Session, with any of its consul¬ 
tants who may be present, to explore 
and exchange their preliminary opin¬ 
ions regarding matters which should 
be considered during the meeting and 
to formulate a report and recommen¬ 
dations to the full Committee. 

At the conclusion of the Executive 
Session, the Subcommittee will hear 
presentations by and hold discussions 
with representatives of the NRC Staff. 
Fluor Power Services. Inc., and their 
consultants, pertinent to this review. 
The Subcommittee may then caucus 
to determine whether the matters 
identified in the initial session have 
been adequately covered and whether 


the project is ready for review by the 
full Committee. 

In addition. It may be necessary for 
the Subcommittee to hold one or more 
closed sessions for the purpose of ex¬ 
ploring matters involving proprietary 
information. I have determined, in ac¬ 
cordance with subsection 10(d) of 
Public Law 92-463, that, should such 
sessions be required, it is necessary to 
close these sessions to protect propri¬ 
etary information (5 U.S.C. 
552b(c)(4)). 

Further Information regarding 
topics to be discussed, whether the 
meeting has been cancelled or resched¬ 
uled. the Chairman's ruling on re¬ 
quests for the opportunity to present 
oral statements and the time allotted 
therefor can be obtained by a prepaid 
telephone call to the Designated Fed¬ 
eral Employee for this meeting, Mr. 
Richard K. Major, (telephone 202/ 
634-1414) between 8:15 a.m. and 5:00 
p.m., EST. 

Background information concerning 
items to be considered at this meeting 
can be found in documents on file and 
available for public inspection at the 
NRC Public Document Room. 1717 H 
Street, N.W., Washington. DC 20555. 

Dated January 8, 1979. 

John C. Hoyle, 
Advisory Committee 
Management Officer. 

[FR Doc. 79-966 Filed 1-10-79: 8:45 am] 


[4910-58-M] 

NATIONAL TRANSPORTATION 
SAFETY BOARD 

tN-AR 79-2] 

REPORT; RESPONSES TO SAFETY 
RECOMMENDATIONS 

Availability 

Safety Effectiveness Evaluation 

Copies of '‘Analysis of Proceedings 
of the National Transportation Safety 
Board into Derailments and Hazard¬ 
ous Materials, April 4-6. 1978” are 
again available to the public. In re¬ 
sponse to popular demand, a second 
printing of the report, No. NTSB- 
SEE-78-2. was accomplished last week. 
The public hearing focused on derail¬ 
ments and the carriage of hazardous 
materials. Forty-nine witnesses from 
the railroad industry, tank car build¬ 
ers and operators, shippers, State and 
local officials, firefighters, labor repre¬ 
sentatives. and the public provided tes¬ 
timony on derailments and the car¬ 
riage of hazardous materials. 

The Safety Board examined safe¬ 
guard installations for DOT 112A and 
114A tank cars, emergency notification 
and response procedures, the derail¬ 
ment problem, hazardous materials 
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track routing, track standards, the 
Pederal/State Participation Program, 
and other areas of Safety Board con¬ 
cern. As a result, the Safety Board last 
June 29 issued immediate urgent rec¬ 
ommendations to the Task Force on 
Rail Transportation of Hazardous Ma¬ 
terials (1-78-6), to the U.S. Depart¬ 
ment of Transportation (1-78-9 
through 1-78-12 and R-78-32 and R- 
78-33), to the Environmental Protec¬ 
tion Agency (1-78-13), to the Associ¬ 
ation of American Railroads (R-78-28 
through R-78-31), and to the Federal 
Railroad Administration (R-78-34 
through R-78-36). (See 43 FR 30149, 
July 13. 1978.) 

The recommendations to DOT called 
for acceleration of installation of shelf 
couplers and head shields for all DOT 
112A and 114A tank cars. The Safety 
Board further determined that the se¬ 
verity of derailments with subsequent 
release of hazardous materials was in¬ 
creased by the lack of information and 
documented procedures for identifying 
and assessing the threats to public 
safety, the lack of accelerated action 
and leadership by Federal regulatory 
agencies in reversing derailment 
trends and minimizing the risk to the 
public of hazardous materials releases, 
the lack of timely notification of acci¬ 
dents, and the need to research and 
review current Federal regulations for 
improvement and application. 

Responses to Safety 
Recommendations 

Aviation 

A-72-233 .—Letter of December 29 
from the Federal Aviation Administra¬ 
tion reports on the status of one of the 
nine recommendations issued by the 
Safety Board in connection with its 
1972 special study, “General Aviation 
Stall/Spin Accidents. 1967-1969." FAA 
reports that the spin Testing and Stall 
Suppression/Prevention Programs, 
conducted jointly by FAA. the Gener¬ 
al Aviation Manufacturers Associ¬ 
ation, and the National Aeronautics 
and Space Administration, and dis¬ 
cussed in FAA’s February 13, 1973, re¬ 
sponse, have been completed. The re¬ 
sults, FAA states, while containing 
much useful information, were not 
sufficiently definitive to warrant regu¬ 
latory action at this time. However. 
NASA is continuing research in design 
parameters to predict or improve the 
stall and post stall characteristics. If 
this effort indicates a need for a regu¬ 
lation. FAA will initiate action. 

A-74-38 and 39.— FAA’s letter of De¬ 
cember 14 provides an update on the 
status of two recommendations issued 
in connection with the Safety Board’s 
1974 special study, “U.S. General Avi¬ 
ation Accidents Involving Fuel Starva¬ 
tion. 1970-1972.” The recommenda¬ 
tions asked FAA to amend 14 CFR 


Part 23. FAA reports that the research 
and development project relating to 
powerplant controls and fuel selector 
standardization is continuing, and the 
project is expected to be completed in 
July 1979. A regulatory effort will be 
contingent on the supporting informa¬ 
tion developed in the project. 

A-75-30 .—FAA reports in its letter of 
December 28 that actions with respect 
to this recommendation have been 
completed and that FAR Part 135 was 
revised, effective December 1, contain¬ 
ing provisions which FAA believes will 
satisfy the recommendation. The rec¬ 
ommendation was developed as a 
result of investigation of the January 
6, 1974 crash of an Air East. Inc., 
Beechcraft 99A on instrument ap¬ 
proach to the Johnstown-Cambria 
County (Pa.) airport. 

FAA notes that § 135.37 now* requires 
each certificate holder, except for a 
one-pilot operation, to have enough 
qualified management personnel in 
these or equivalent positions to ensure 
safety in its operations: Director of 
Operations. Chief Pilot, and Director 
of Maintenance. FAA also notes that 
each certificate holder shall set forth 
the duties, responsibilities and author¬ 
ity of the required personnel, list their 
names in the manual required by 
§135.21, and notify FAA of any 
changes in the assignment of person¬ 
nel to the required positions. Further, 
§ 135.39 specifies the qualifications for 
management personnel. 

A-75-73 .—Letter of December 29 re¬ 
ports on FAA's actions in implement¬ 
ing a recommendation issued Septem¬ 
ber 2, 1975, after the Safety Board in¬ 
vestigated two helicopter accidents 
which involved excessive rates of de¬ 
scent. FAA notes that §§ 27.33(e) and 
29.33(e) of the Federal Aviation Regu¬ 
lations, effective March 1, require 
main rotor low-speed warning systems 
on single engine helicopters and on 
multiengine helicopters which do not 
have an approved device which auto¬ 
matically increases power on the oper¬ 
ating engines when one engine fails. 
FAA considers this more desirable 
than an engine-out system because it 
will warn of low rotor speed for any 
reason, including engine failure, and 
continue to do so during power-off de¬ 
scent. For this reason, FAA does not 
intend to propose requirements for 
engine-out warning devices in the fore¬ 
seeable future. 

A-76-94. —FAA’s letter of December 
21 concerns a recommendation issued 
following investigation of an incident 
involving a Ransome Airlines Nord 262 
aircraft at Dulles International Air¬ 
port, January 9, 1976; during the air¬ 
craft’s approach, the right main land¬ 
ing gear could not be extended. The 
recommendation called for an airwor¬ 
thiness directive to require repeated 
inspections, at appropriate intervals. 


of the main landing gear actuators to 
detect moisture. 

FAA reports that a proposal to 
amend 14 CFR Part 39. to require re¬ 
petitive inspections and reworking of 
the main landing gear actuator cylin¬ 
der on all Nord Model 262 series air¬ 
planes, was issued November 11, 1976 
(41 FR 49828). Because no significant 
adverse service experience had been 
found, FAA determined that with¬ 
drawal action w'ould be appropriate. 
The gear manufacturer reported that 
more than 900,000 hours had been ac¬ 
cumulated on the actuators with only 
one reported malfunction. A with¬ 
drawal notice was issued December 6, 
1977 (42 FR 63180). 

A-76-122 through A-76-128 .—Under 
date of December 29, FAA advised of 
actions taken to implement recommen¬ 
dations issued September 19, 1976, 
concerning prevention of accidents 
that occur in low visibility environ¬ 
ments during the completion of an in¬ 
strument landing system approach. 

With reference to A-76-122, FAA is 
expediting two advanced landing 
system programs conducted by its Sys¬ 
tems Research and Development Serv¬ 
ice—the microwave landing system 
and the evaluation of a head-up dis¬ 
play. In addition, the automatic land¬ 
ing capability is being progressively 
improved and encouraged. To deter¬ 
mine as soon as possible wiiether the 
head-up display can be expected to in¬ 
crease landing safety, FAA has re¬ 
quested the National Aeronautics and 
Space Administrastion to assist in this 
effort. (Recommendation A-76-123 is 
not referred to in FAA’s letter.) 

Concerning A-76-124, FAA refers to 
its published guidelines w r hich outline 
recommended instrument approach 
monitoring procedures and callouts in 
Handbook 8430.6A. This is guidance 
material for FAA's principal oper¬ 
ations inspectors for inclusion in air 
carrier training programs. Although 
this is not regulatory in nature, the 
procedures and callouts outlined in 
the FAA handbook have been included 
in operator's training programs and 
are used in line operations. The proce¬ 
dures involved in the transfer or ex¬ 
change of visual scanning responsibil- 
ties are devised by the operator so 
they will be compatible with the over¬ 
all callout procedures. The procedures 
recommend that the pilot not flying 
monitor the flight instruments during 
an instrument approach. FAA says it 
will again emphasize to all operators 
the need for strict adherence to estab¬ 
lished callout procedures. FAA be¬ 
lieves that noncompliance with estab¬ 
lished procedures is the primary prob¬ 
lem rather than a lack of adequate 
procedures. 

FAA agrees with recommendation 
A-76-125, which asked that unre¬ 
quired callouts which can result in the 
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premature abandonment of instru¬ 
ment procedures be prohibited. 

In answer to A-76-126, FAA states 
that altitude callout procedures have 
been prescribed in Handbook 8430.6A 
for many years and pertain to ap¬ 
proaches conducted under all condi¬ 
tions. However, the procedures for 
VFR approaches differ from those for 
IFR approaches. Therefore. FAA 
plans no further action on this recom¬ 
mendation except for continuing em¬ 
phasis to the air carriers on the strict 
adherence to callout procedures. 

With reference to A-76-127, FAA 
agrees that flightcrews should be en¬ 
couraged to keep the autopilot-coupler 
engaged until reaching the minimum 
authorized altitude except when using 
some Category I ILS facilities where 
beam quality and glideslope threshold 
crossing heights may require disen¬ 
gagement at a higher altitude. FAA 
will request all operators through the 
principal operations inspectors to in¬ 
clude this information in their man¬ 
uals and training program. 

Recommendation A-76-128 asked 
FAA to include in air carrier training 
programs flightcrew discussion of 
formal reports involving approach and 
landing accidents or incidents, placing 
special emphasis on those mishaps in¬ 
volving human limitations. FAA re¬ 
ports that a similar proposal, submit¬ 
ted during the First Biennial Oper¬ 
ations Review would be included in a 
notice of proposed rulemaking. Howev¬ 
er, FAA believes the air carriers 
•should have the latitude of selecting 
how this information will be dissemi¬ 
nated to crewmembers. 

Attached to FAA’s December 29 
letter is a copy of Notice 8430.277. 
issued December 29 1976. Reproduced 
in an appendix to that notice are rec¬ 
ommendations A-76-122 through A- 
76-128 and FAA’s comments on each, 
as indicated above. The notice was dis¬ 
tributed to all Flight Standards Of¬ 
fices in Washington, the regions and 
the Aeronautical Center to the branch 
level; to all General Aviation District 
Offices. Air Carrier District Offices, 
and Flight Standards District Offices; 
and to all International Field Offices 
and Aeronautical Quality Assurance 
Field Offices. 

A-77-42 .—Another FAA letter of De¬ 
cember 29 advises of completion of 
action with respect to one of three rec¬ 
ommendations issued June 16. 1977, 
following investigation of the crash of 
a Bell 212 helicopter which lost direc¬ 
tional control during a landing ap¬ 
proach to Natrona County Airport. 
Casper, Wyo. The recommendation 
asked FAA to revise the applicable 
Parts of FAR 29.923 and 29.931 to re- 
Qnire manufacturers to demonstrate 
120 percent rotor system overspeed by 
driving the power train with an exter- 
nal power source, if installed engine 


power turbine speed (N,) limits pre¬ 
clude meeting this requirement. 

FAA refers to its August 19, 1977, 
letter which stated that NPRM 75-31 
proposed to transfer the overspeed 
test from §29.923 to §29.927 and to 
permit the use of other test facilities 
in lieu of testing on the actual air¬ 
craft. Also. § 29.923(1X4) which al¬ 
lowed less than 120 percent, would no 
longer apply. FAA reports that Air¬ 
worthiness Review Program Amend¬ 
ment No. 7. containing the items noted 
was adaopted, effective December 1. 
FAA believes this action meets the 
intent of the recommendation. A copy 
of Amendment No. 7 is attached to 
FAA’s letter. 

A~77-53.— FAA’s letter of December 
28 advises of action taken to complete 
implementation of this recommenda¬ 
tion, issued following investigation of 
the near midair collision of a TWA B- 
727 and a TWA DC-9 near 
Appelton.Ohio. Investigation of the in¬ 
cident revealed that neither the flight- 
crew of the B-727 nor the air traffic 
controller understood or heard cor¬ 
rectly each other's message regarding 
altitude assignment. FAA reports that 
Notice 8430.293 was issued last Janu¬ 
ary 19. emphasizing the importance of 
strict adherence to recommended com¬ 
munications procedures as essential to 
flight safety. Principal operations in¬ 
spectors have stressed this informa¬ 
tion to their assigned certificate hold¬ 
ers. A copy of the notice is attached to 
FAA's letter. 

A-77-59 and A-77-60 .—These recom¬ 
mendations, dated September 13, 1977, 
resulted from Safety Board investiga¬ 
tion of the crash of a Dassault Falcon 
Fan Jet. operated by the R. J. Reyn¬ 
olds Tobacco Company, at Naples, 
Fla., November 12, 1976; the nine pas¬ 
sengers aboard encountered severe dif¬ 
ficulties in evacuating the aircraft be¬ 
cause of lack of knowledge of emer¬ 
gency procedures. 

FAA’s letter of December 29 advises 
of actions taken to implement the rec¬ 
ommendations. Operations Bulletin 
No. 77-6, “NTSB Safety Recommenda¬ 
tion A-77-69” dated December 8. 1977, 
requested inspectors to alert corporate 
aircraft operators to brief passengers 
on emergency procedures, ensure com¬ 
pliance with placard requirements, 
stow loose items before take-off and 
landing, and conduct periodic reviews 
of the adequacy of passengers’ brief¬ 
ing cards. Maintenance Bulletin 52-11, 
issued October 25, 1977, requested air¬ 
worthiness inspectors to reevaluate op¬ 
erators and repair agencies inspection 
procedures to assure proper emergen¬ 
cy placard placement after interior re¬ 
furbishing, and review installed plac¬ 
ards to ensure that adequate operating 
instructions are provided. In addition. 
FAA reports, Order 8620.1, t# Inspec¬ 
tion and Functional Check of Emer¬ 


gency Exits.” was issued on June 22, 
1977. This order provides field inspec¬ 
tors with information needed to 
ensure proper operation of emergency 
exits. Copies of the bulletins and order 
are attached to FAA’s letter. 

A- 78-16. — According to FAA’s letter 
of December 29. action on this recom¬ 
mendation, which was issued last 
March 21 and called for mandatory 
nondestructive inspection of cable 
drum arms, has been completed. FAA 
refers to its initial response dated 
June 1 (43 FR 28263, June 29, 1978) in¬ 
dicating that a proposed requirement 
for ultrasonic and magnetic particle 
inspection of the cable drum areas at 
1,500 and 4,000 hours time-in-service, 
respectively, had been issued. FAA 
now reports that Airworthiness Direc¬ 
tive 78-20-04 was issued effective No¬ 
vember 7, copy attached to FAA's 
letter. 

A-78-40 and 41 .—FAA on December 
29 reported completion of action with 
respect to these recommendations 
which were issued last May 17 follow¬ 
ing investigation of the September 6. 
1977, crash of an Alaska Aeronautical 
Industries DHC-6-200 into Mount 
Iliamna after the aircraft strayed off 
course en route to Anchorage. Alaska. 
Investigation revealed poor operation¬ 
al practices, poor maintenance prac¬ 
tices. and inadequate training prac¬ 
tices by the operator, and inadequate 
surveillance of the operator by FAA. 

FAA refers to its initial response of 
July 6 (43 FR 34222. August 3. 1978) 
which indicated that the intent of 
these recommendations would be satis¬ 
fied by the adoption of the proposals 
contained in NPRM 77-17. FAA now 
reports that 14 CFR Part 135 was re¬ 
vised, effective December 1, and the 
proposals associated with these recom¬ 
mendations were adopted. Section 
135.23 contains the requirements for 
management personnel duties and re¬ 
sponsibilities, and § 135.77 assigns a re¬ 
sponsibility for operational control; 
§§ 135.411 through 135.443 contain the 
aircraft maintenance requirements for 
Part 135 operations. 

A-78-77 and A-78-78. —FAA's letter 
of December 27 is in response to rec¬ 
ommendations issued by the Safety 
Board during investigation Into the 
Pacific Southwest Airlines Boeing 727- 
214/Cessna 172 midair collision last 
September 25 over San Diego. Calif. 
(See 43 FR 51150, November 2, 1978.) 

In response to A-78-77 which asked 
FAA to implement a Terminal Radar 
Service Area (TRSA) at Lindbergh 
Airport. San Diego. FAA reports that 
a TRSA serving that airport is cur¬ 
rently being established, projected 
target date for implementation May 1, 
1979. 

Recommendation A-78-78 asked 
FAA to review procedures at all air¬ 
ports which are used regularly by air 
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carrier and general aviation aircraft to 
determine which other areas require 
either a terminal control area or a 
TRSA. and establish the appropriate 
one. In response. FA A states that a 
program is well underway to expedite 
the on-going TRSA establishment pro¬ 
gram at all air carrier airports, where 
capability exists. A notice of proposed 
rulemaking to establish additional ter¬ 
minal control areas is to be issued 
prior to January 1, 1979. 

Highway 

//- 78-52 .—Letter of December 29 
from the Federal Highway Adminis¬ 
tration is in response to one of the rec¬ 
ommendations resulting from the 
Safety Board's investigation into the 
cargo tank-semitrailer overturn near 
Beattyville, Ky.. September 24. 1977. 
The recommendation asked FHWA to 
research the feasibility of installing 
energy attenuating devices capable of 
decelerating large runaway vehicles on 
steep grades where the use of adjacent 
property prohibits the installation of 
truck escape routes. (See 43 FR 32475, 
July 27. 1978.) 

In response, FHWA reports sponsor¬ 
ing or financially assisting several re¬ 
search projects to study ways to 
reduce the frequency and severity of 
runaway trucks. Methods which could 
be used in areas of restricted right-of- 
way will be studied for comparative 
feasibility. The more pertinent studies 
are: 

1. “Runaway Truck Arresting Schemes**- 
a l'/fe-year study begun in September 1978 
by North Carolina State University under 
contract with the North Carolina Depart¬ 
ment of Transportation. 

2. “Evaluation of Techniques to Counter¬ 
act Truck Accidents on Steep Down¬ 
grades**—FHWA contract involving use of a 
full-scale field tests and laboratory truck 
simulator tests to develop a prototype grade 
severity rating system and to evaluate tech¬ 
niques for reducing the Incidence and sever¬ 
ity of runaway trucks. 

3. “Energy Absorption of Gravel mounds 
for Truck Escape Ramps”—Final Report, 
March 1978. Oregon Department of Trans¬ 
portation, concludes that “gravel mounds, 
while effective, should not be used except 
under very critical circumstances.” 

4. “Impact Attenuators for Heavy Vehi¬ 
cles—A Feaslblity Study”—a current FHWA 
study to determine the feasibility of devel¬ 
oping and impact attenuator system capable 
of safely decelerating both compact and 
heavy vehicles. 

FHWA states that truck escape 
ramps can be designed with gravel ar¬ 
restor beds, crash cushions, steel 
drums, and barrels of sand to reduce 
the length required and the criticality 
of the adjacent terrain. FHWA also 
states that the best available system, 
and the only system proven by experi¬ 
ence. is the escape ramp with or with 
gravel arrestor beds or crash cushions. 
Since the prospects for a dramatic 
breakthrough in arrestors is not prom¬ 


ising, the FHWA is encouraging ap¬ 
proaches such as brake check areas, 
intermediate areas to stop and allow 
brakes to cool, and signing to give ac¬ 
curate warning of the situation. 

H-78-57 through 60 .—Letter of De¬ 
cember 13 from the Department of 
Highway & Transportation. Common¬ 
wealth of Virginia, responds to the 
Safety Board s November 3 letter com¬ 
menting on the Department’s initial 
response of August 14 (43 FR 41101, 
September 14. 1978). The recommen¬ 
dations resulted from investigation of 
the truck/automobile collision near 
Chantilly. Va.. July 21. 1977. 

The Safety Board indicated approval 
of the Department's policy to allow 
for an all-red phase on new installa¬ 
tions and on all in-place signals where 
the speed limit is 45 mph or more: ac¬ 
cordingly, recommendation H-78-58 is 
considered closed—acceptable action. 

With reference to recommendations 
H-78-57 and H-78-59, the Board noted 
in its November 3 letter that its inves¬ 
tigation of the Chantilly accident has 
indicated that there was a substantial 
time difference between the minimum 
and maximum green interval through 
U.S. 50 traffic (42.5 seconds)—a differ¬ 
ence which has caused concern on the 
part of persons using the intersection 
as the cycle length variance appears as 
a malfunction in the system. H-78-57 
and H-78-59 w r ere designed to correct 
this problem: (1) A reduction of the 
minimum-to-maximum gretm interval 
on through Route 50 by increasing the 
minimum time will create a more uni¬ 
form cycle length and users of the in¬ 
tersection will have better information 
on w’hich to decide a course of action: 
and (2) the installation of multipoint 
detection and override logic will allow 
an approaching high-speed vehicle to 
have the necessary amount of green 
time to pass through the intersection 
safely. Therefore, the Board asks that 
the Department give further consider¬ 
ation to H-78-57 and H-78-59. 

The Board further stated that it had 
noted only one reference to wide appli¬ 
cation of these recommendations, and 
hopes that the analyzation of green 
intervals and the use of multipoint de¬ 
tection systems would be considered as 
widely as was the application of an all- 
red phase. The Board’s file on recom¬ 
mendation H-78-60 will be kept open 
also pending further discussion. 

The Department’s December 13 re¬ 
sponse provides a detailed account, in¬ 
cluding comments of witnesses to the 
Chantilly accident, in support of its 
belief that . . the minimum green/ 
maximum green variation had insig¬ 
nificant influence, if any. on the ac¬ 
tions of the truck driver. . . With 
reference to H-78-57, the Department 
states: 

In summary, with actuated traffic signal 
equipment (but with the phases not on 


“Recall ”) the Department has realized an 
increase in intersection capacity and a de¬ 
crease in motorist delay and energy con¬ 
sumption. If one reduced the difference be 
tween the minimum and maximum green of 
each phase, in terms of benefits to cost, it 
will probably become apparent that the less 
expensive fixed time controllers will do the 
job since the benefits of actuated equipment 
are lost. 

On the use of multipoint detection 
recommended in H-78-59. the Depart¬ 
ment refers to an FHWA-sponsored 
seminar on the Type 170 controller 
held January 24 and 25. 1978. attended 
by a Department representative, 
during which the California Depart¬ 
ment of Transportation’s experience 
with multipoint detection, its cost, its 
effectiveness, etc., was discussed. The 
Department’s December 13 response 
also refers to the November 1978 issue 
of the ITE Journal containing an arti¬ 
cle entitled “Green-Extension Systems 
at High-Speed Intersections” by Mr. C. 
V. Zegeer and Dr. R. C. Deen which 
states . . while these systems 
(Green Extension Systems) should 
theoretically increase safety and 
reduce rear-end and right-angle acci¬ 
dents, very little data are available to 
verify their effectiveness.” The De¬ 
partment states that since traffic 
signal controllers used in Virginia are 
standard ‘‘off the shelf” equipment, 
override logic implementation would 
require either a special controller or 
minicomputer or external “black 
boxes” to existing equipment; howev¬ 
er. reliability of operation will de¬ 
crease with this additional equipment. 
The Department is providing volume 
density type controllers at most new 
installations for such features as 
added initial, time waiting, gap reduc¬ 
tion, and last car passage. “These fea¬ 
tures attempt to compensate for mo¬ 
torists in the Dilemma Zone even with 
single point detection,” the Depart¬ 
ment stated. 

The Department concludes from its 
analysis and the investigation conduct¬ 
ed by the Virginia Highway Safety Di¬ 
vision (now Virginia Department of 
Transportation Safety) that neither 
recommendations H-78-57 nor FT-78- 
59 w r ould have prevented the fatalities 
at Chantilly. As to Statewide applies 
bility of these recommendations, as 
recommended in H-78-60, the Depart¬ 
ment reports that Virginia has been 
providing an all-red phase on all new 
installations and has been adding such 
to its signals at locations where the 
speed limit is 45 mph or more or where 
high numbers of angle conflicts exist. 

Note.— Single copies of the Board s Safely 
Effectiveness Evaluation Study are availa¬ 
ble without charge as long as the supply 
lasts. Copies of recommendation response 
letters in their entirety are also available 
without charge. All requests for copies must 
be in w r riting t identified by report or recom¬ 
mendation number. Address inquiries to. 
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Public Inquiries Section. National Transpor¬ 
tation Safety Board. Washington. D.C. 

20594 . 

Multiple copies of the study may be pur¬ 
chased my mail from the National Techni¬ 
cal Information Service. U.S. Department of 
Commerce. Springfield. Va. 22151. 

(Secs. 304(a)(2) and 307 of the Independent 
Safety Board Act of 1974 (Pub. L. 93-633, 88 
Stat. 2169. 2172 (49 U.S.C. 1903. 1906)).) 

Margaret L. Fisher. 
Federal Register Liaison Officer. 
January 5. 1979. 

[FR Doc. 79-987 Filed 1-10-79; 8:45 am] 


1 3110-01-M] 

OFFICE OF MANAGEMENT AND 
BUDGET 

CLEARANCE OF REPORTS 
List of Requests 

The following is a list of requests for 
clearance of reports intended for use 
in collecting information from the 
public received by the Office of Man-( 
agement and Budget on 01/04/79 (44 
U.S.C. 3509). The purpose of publish¬ 
ing this list in the Federal Register is 
to inform the public. 

The list includes— 

The name of the agency sponsoring 
the proposed collection of informa¬ 
tion; 

The title of each request received; 

The agency form number(s). if appli¬ 
cable; 

The frequency with which the infor¬ 
mation is proposed to be collected; 

An indication of who will be the re¬ 
spondents to the proposed collection; 
The estimated number of responses; 
The estimated burden in reporting 
hours; and 

The name of the reviewer or review¬ 
ing division or office. 

Requests for extension which appear 
to raise no significant issues are to be 
approved after brief notice thru this 
release. 

Further information about the items 
on this daily list may be obtained from 
the clearance office. Office of Manage¬ 
ment and Budget Washington. D.C. 
20503. (202-395-4529). or from the re¬ 
viewer listed. 

New Forms 

mTARTMENT OP HEALTH. EDUCATION. AND 
WELFARE 

Public Health Service 
Medical Problems Related to Pregnan¬ 
cy 

Single-time 

Wo men of reproductive age 
f. <00 responses; 2,025 hours 
Richard Eisinger. 395-3214 

Public Health Service 
Public Health Service Sterilization 
Record 


PHS-6044 

Quarterly 

Ambulatory health care organizations 
800 responses; 800 hours 
Richard Eisinger. 395-3214 

Office of Human Development 
Child Welfare Resource Information 
Exchange; 

Participants and Post-TA surveys 
Single-time 

Child Welfare agencies and practition¬ 
ers 

1,400 responses; 467 hours 
Reese, B. F.. 395-3211 

Revisions 

DEPARTMENT OF DEFENSE 

Department of the navy 
Facilities available for the construc¬ 
tion or repair of ships 
SF-17 
Annually 
Private shipyards 
500 responses; 125 hours 
Caywood, D. P.. 395-6140 

David R. Leuthold. 
Budget and Management 
Officer. 

[FR Doc. 79-940 Filed 1-10-79; 8:45 am] 


[7715-01-M] 

POSTAL RATE COMMISSION 

[Docket No. A79-1: Order No. 230] 

BOB McCALL 

Notice and Order of Filing of Appeal 

January 8, 1979. 

On December 18. 1978, the Commis¬ 
sion received an undated handwritten 
letter from Bob McCall (hereinafter 
“Petitioner”), on behalf of himself and 
others similarly situated concerning 
alleged U.S. Postal Service plans to 
close the Lone Grove. Texas past 
office. Although the letter makes no 
explicit references to the Postal Reor¬ 
ganization Act. we believe it should be 
liberally construed as a petition for 
review pursuant to § 404(b) of the Act 
[39 U.S.C. § 404(b)], so as to preserve 
petitioner’s right to appeal which is 
subject to a 30-day time limit. 1 Since 
the petition was apparently written by 
a layman rather than an attorney, it 
does not conform perfectly with the 
Commission’s rules of practice which 
also require a petitioner to attach a 
copy of the Postal Service’s final de¬ 
termination to the petition. 2 However, 
§ 1 of the Commission’s rules of prac¬ 
tice calls for a liberal construction of 
the rules to secure just and speedy de¬ 
termination of issues. 3 


‘39 U.S.C. 404(b)(5). 39 U.S.C. 404(b) was 
added to title 39 by Pub. L. 94-421 (Septem¬ 
ber 24, 1976), 90 Stat. 1310-1311. Our rules 
of practice governing these cases appear at 
39CFR§3001.110 et seq. 

*39 CFR 3001.111(a). 

>39 CFR 3001.1. 


The Act requires that the Postal 
Service provide the affected communi¬ 
ty with at least 60 days' notice of a 
proposed post office closing so as to 
. . insure that such persons will 
have an opportunity to present their 
views.” 1 The petition requests a hear¬ 
ing before any final decision is 
reached. From the face of the petition 
it is unclear whether the Postal Serv¬ 
ice provided 60 days’ notice, whether 
any hearings were held, and whether a 
determination has been made under 39 
U.S.C. § 403(b)(3). (Petitioner failed to 
supply a copy of the Postal Sendee’s 
final determination, if one is in exist¬ 
ence.) The Commission’s rules of prac¬ 
tice requires the Postal Service to file 
the administrative record of the case 
within 15 days after the date on which 
the petition for review is filed with the 
Commission. 1 Since the nature of the 
petition has not been entirely clear 
until this point, the 15-day limit will 
begin to run from the date of this 
notice as will the 120-day time limit 
for the Commission’s decision. 6 

The Postal Reorganization Act 
states: 

The Postal Service shall provide a maxi¬ 
mum degree of effective and regular postal 
services to rural areas, communities, and 
small towns where post offices are not self- 
sustaining. No small post office shall be 
closed solely for operating at a deficit, it 
being the specific intent of the Congress 
that effective postal services be insured to 
residents of both urban and rural communi¬ 
ties. 7 

Section 404(b)(3)(c) of the Act spe¬ 
cifically includes consideration of this 
goal in determinations by the Postal 
Service to close post offices. Petitioner 
asserts that the Lone Grove post of¬ 
fice’s financial losses are minor when 
compared to losses at similarly situ¬ 
ated post offices in Texas, and claims 
that a hearing should be held before a 
final determination is made. This 
raises questions as to whether the 
Postal Service has complied with its 
regulations for the discontinuance of 
post offices.* * The petition appears to 
set forth the Postal Service action 
complained of in sufficient detail to 
warrant further inquiry by the Com¬ 
mission. 9 

The Act does not contemplate the 
appointment of an officer of the Com¬ 
mission in § 404(b) cases, and none is 
being appointed. 10 

The Commission Orders: 

(A) The letter of December 18. 1978 from 
Petitioner shall be construed as a petition 
for review pursuant to section 404(b) of the 
Act [39 U.S.C. 404(b)). 


‘39 U.S.C. 404(b)(1). 

'39 CFR 3001.113(a). 

“39 U.S.C. 404(b)(5). 
r 39 U.S.C. 101(b). 

*42 FR 59079-59085 (November 15. 1977). 
“The Commission's standard of review is 
set forth at 39 U.S.C. 404(bX5>. 

10 In the Matter of Gresham. S.C., Route 
No. 1. Docket No. A78-1 (May 11. 1978). 
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(B) The Secretary of the Commission 
shall publish this Notice and Order in the 
Federal Register. 

<C) The Postal Service shall as provided 
above, file the administrative record in this 
case on or before January 23. 1979, pursuant 
to the Commission’s rules of practice [39 
CFR §3001.113(a)!. 

By the Commission. 

David F. Harris. 

Secretary. 

Appendix 

January 8. 1979—Notice and Order of Filing 
of Appeal 

January 23. 1979—Filing of record by Postal 
Service [see 39 CFR § 3001.113(a)] 

January 29. 1979-Last day for filing of peti¬ 
tions to intervene [see 39 CFR 
§ 3001.111(b)] 

February 7. 1979-Petitioner’s initial brief 
[see 39 CFR § 3001.115(a)] 

February 22. 1979—Postal Service answering 
brief [see CFR 3001.115(b)] 

March 9. 1979—<1) Petitioner’s reply brief, 
if petitioner chooses to file such brief Uee 
39 CFR §3001.115(0] 

(2) Deadline for motions by any party re¬ 
questing oral argtiment. The Commission 
will exercise its discretion, as the interests 
of prompt and just decision may require, 
in scheduling or dispensing with oral argu¬ 
ment. 

May 8. 1979—Expiration of 120-day deci¬ 
sional schedule [see 39 U.S.C. § 404(b)(5). 

[FR Doc. 79-1033 Filed 1-10-79. 8:45 am] 


[7715-01-M] 

[Docket No. A79-2; Order No. 231) 

CITIZENS OF WESTVILLE 
Notice ond Order on Filing of Appeal 

January 8. 1979. 

On December 22, 1978, the Commis¬ 
sion received a letter of appeal from 
the “Citizens of Westville" (herein¬ 
after “Petitioners”), concerning al¬ 
leged U.S. Postal Service plans to close 
the Westvilie, Pennsylvania post 
office. Although the letter makes no 
explicit reference to the Postal Reor¬ 
ganization Act. it probably should be 
liberally construed as a petition for 
review pursuant to section 404(b) of 
the Act (39 U.S.C. § 404(b)). so as to 
preserve Petitioners’ right to appeal 
which is subject to a 30-day time 
limit. 1 Since the petition was apparent¬ 
ly written by a layman rather than an 
attorney. It does not conform perfectly 
with the Commission’s rules of prac¬ 
tice which also require a petitioner to 
attach a copy of the Postal Service’s 
final determination to the petition. 2 
However. § 1 of the Commission’s rules 
of practice calls for a liberal construc¬ 
tion of the rules to secure just and 
speedy determination of issues. 3 * 


•39 U.S.C. 404(b)(5). 39 U.S.C. 404(b) was 
added to title 39 by Pub. L. 94-421 (Septem¬ 
ber 24. 1976), 90 Stat. 1310-13-11. Our rules 
of practice governing these cases appear at 
39 CFR § 3001.110 et seq. 

2 39 CFR 3001.111(a). 

’39 CFR 3001.1. 


The Act requires that the Postal 
Service provide the affected communi¬ 
ty with at least 60 days’ notice of a 
proposed post office closing so as to 
*\ . . insure that such persons will 
have an opportunity to present their 
views.” \ The petition requests that 
the decision to close the Westville post 
office be reversed. From the face of 
the petition it is unclear whether the 
Postal Service provided 60 days’ 
notice, whether any hearings were 
held, and whether a determination has 
been made under 39 U.S.C. 403(b)(3). 
(Petitioner failed to supply a copy of 
the Postal Service’s final determina¬ 
tion. if one is in existence.) The Com¬ 
mission’s rules of practice require the 
Postal Service to file the administra¬ 
tive record of the case within 15-days 
after the date on which the petition 
for review is filed with the Commis¬ 
sion. 5 

The Postal Reorganization Act 
states: 

(b) The Postal Service shall provide a 
maximum degree of effective and regular 
postal services to rural areas, communities, 
and small towns where post offices are not 
self-sustaining. No small post office shall be 
closed solely for operating at a deficit, it 
being the specific intent of the Congress 
that effective postal services be insured to 
residents of both urban and rural communi¬ 
ties.* 

Section 404(b)(2)(c) of the Act spe¬ 
cifically includes consideration of this 
goal in Postal determinations by the 
Postal Service to close post offices. Pe¬ 
titioners assert that the Westville post 
office is a local landmark and that the 
community depends on its services. 
The effect “on the community” of a 
post office closing is made a manda¬ 
tory subject of consideration by sec¬ 
tion 404(b)(2)(A) of the Act. The peti¬ 
tion appears to set forth the Postal 
Service action complained of in suffi¬ 
cient detail to warrant further inquiry 
to determine w T hether the Postal Serv¬ 
ice complied with its regulations for 
the discontinuance of post offices. 7 

The Act does not contemplate ap¬ 
pointment of an Officer of the Com¬ 
mission in § 404(b) cases, and none is 
being appointed.* 

The Commission orders: (A) The 
letter of December 22. 1978 from the 
“Citizens of Westville” shall be con¬ 
strued as a petition for review' pursu¬ 
ant to section 404(b) of the Act [39 
U.S.C. 404(b)]. 


<39 U.S.C. 404(bXl). 

*39 CFR §3001.113(a). However, since Pe¬ 
titioners appear to have regarded this Com¬ 
mission as the entity responsible for the 
closing, and hence presumably have not no¬ 
tified the Postal Service of their appeal, the 
15-day limit will begin to run from the date 
of this notice. 

“39 U.S.C. 101(b). 

J 42 FR 59079-59085 (11/17/77): the Com¬ 
mission’s standard of review is set forth at 
39 U.S.C. 404(b)(5). 

•In the Matter of Gresham. S.C.. Route 
No. 1. Docket No. A78-1 (May 11. 1978). 


(B) The Secretary of the Commis¬ 
sion shall, publish this Notice and 
Order in the Federal Register. 

(C) The Postal Service shall as pro¬ 
vided above, file the administrative 
record in this case on or before Janu¬ 
ary 23. 1979, pursuant to the Commis¬ 
sion’s rules of practice [39 CFR 
3001.113(a)). 

By the Commission. 

David F. Harris. 

Secretary. 

Appendix 

January 8. 1979—Notice and Order of Filing 
of Appeal 

January 23, 1979—Filing of record by Postal 
Sendee [see 39 CFR § 3001.113(a)] 

January 29. 1979—Last day for filing of peti 
tions to intervene [see 39 CFR 
§3001.111(b)] 

February 7. 1979—Petitioners* initial brief 
isee 39 CFR § 3001.115(a)] 

February 22. 1979—Postal Sendee answering 
brief [see 39 CFR § 3001.115(b)) 

March 9. 1979—(1) Petitioner’s reply brief, 
if petitioner chooses to file such brief [see 
39 CFR § 3001.115(c)]. 

(2) Deadline for motions by any party re¬ 
questing oral argument. The Commission 
will exercise its discretion, as the interests 
of prompt and just decision may require, 
in scheduling or dispensing w ith oral argu¬ 
ment. 

May 8. 1979—Expiration of 120 day den i 
sional schedule [see 39 U.S.C. §404(b)(5)). 
[FR Doc. 79-1034 Filed 1-10-79: 8:45 am) 


[ 7905-01-M) 

RAILROAD RETIREMENT BOARD 

AGENDA PUBLICATION SCHEDULE 

AGENCY: Railroad Retirement 

Board. 

ACTION: Agenda publication schedule 
under Executive Order 12044. 

EFFECTIVE DATE: Immediately. 

FOR FURTHER INFORMATION 
CONTACT: 

R. F. Butler. Secretary, Railroad Re¬ 
tirement Board, 844 Rush Street, 
Chicago, Illinois 60611. 312-751- 

4920. 

In accordance with Executive Order 
12044. notice is hereby given of the 
dates on which the Railroad Retire¬ 
ment Board will publish its agendas of 
significant regulations under develop¬ 
ment and review. The dates for Fiscal 
Year 1979 are January 31, 1979 and 
July 31, 1979. 

Dated: January 2, 1979. 

By Authority of the Board. 

R. F. Butler. 
Secretary of the Board. 
[FR Doc. 79-967 Filed 1 11-79; 8:45 ami 
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[ 8025-01-M] 

SMALL BUSINESS ADMINISTRATION 

[Declaration of Disaster Loan Area No. 
1556] 

KENTUCKY 

Declaration of Disotter Loan Area 

Christian County and adjacent coun¬ 
ties within the State of Kentucky con¬ 
stitute a disaster area as a result of 
damage caused by severe storms and 
flooding which occurred from Decem¬ 
ber 7-21. 1978. Applications will be 
processed under the provisions of Pub. 
L. 94-305. Eligible persons, firms and 
organizations may file applications for 
loans for physical damage until the 
close of business on March 5. 1979. and 
for economic injury until the close of 
business on October 5, 1979 at: 

Small Business Administration, Dis¬ 
trict Office, Federal Office Build¬ 
ing—Room 188, 600 Federal Place. 
Louisville, Kentucky 40202, 

or other locally announced locations. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008). 

Dated: January 3, 1979. 

* A. Vernon Weaver, 
Administrator. 
iFR Doc. 79-1035 Filed 1 10-79; 8:45 am] 


18025-01-M] 

l Declaration of Disaster Loan Area No. 
1552] 

KENTUCKY 

Declaration of Disaster Loan Area; Amendment 
No. 1 

The above numbered declaration 
(see 43 FR 59561) is amended in ac¬ 
cordance with the President’s declara¬ 
tion of December 12. 1978, to include 
Bourbon, Breathitt. Carter. Casey, 
Estill, Fayette, Fleming, Harrison, 
Lawrence, Lee, Lincoln, Madison, 
Oldham. Rowan. Trimble and Wolfe 
Counties in the State of Kentucky. 
The Small Business Administration 
will accept applications for disaster 
relief loans from disaster victims in 
the above named counties and adja¬ 
cent counties within the State of Ken¬ 
tucky. All other information remains 
the same; l.e., the termination date for 
fiiing applications for physical damage 
Is close of business on February 12, 
1979. and for economic injury until 
? 1 ° se °f business on September 12. 
1979. 

’Catalog of Federal Domestic Assistance 
ei ogram Nos. 59002 and 59008). 

A. Vernon Weaver, 
Administrator. 
iFR Doc. 79-1036 Filed 1-10-79: 8:45 am] 


f 8025-01-M] 

[Application No. 09/09-5230] 

MINORITY ENTERPRISE FUNDING, INC 

Application for a License To Operate as a 
Small Business Investment Company 

An application for a license to oper¬ 
ate as a small business investment 
company under section 301(d) of the 
Small Business Investment Act of 
1958. as amended (Act) (15 U.S.C. 661 
et seq .), has been filed by Minority En¬ 
terprise Funding. Inc. (applicant) with 
the Small Business Administration 
(SBA) pursuant to 13 C.F.R. 107.102 
(1978). 

The officers, directors, and stock¬ 
holders are as follows: 

Howard D. BaLshan. 3029 Earlmar Drive. 
Los Angeles. Calif. 90064. President. Direc¬ 
tor and 33 vs percent Stockholder. 

Maurice N. Gibbel. 720 Loretta Drive. 
Orange. Calif. 92669. Vice President. Gen¬ 
eral Manager, Chief Financial Officer, and 
33 Vs percent Stockholder. 

Nicholas N. Alexander. 2241 Duxbury 
Circle. Los Angeles. Calif. 90034. Secre¬ 
tary. Director and 33 ^ percent Stock¬ 
holder. 

The applicant, a California corpora¬ 
tion. will maintain an office at 4061 
East Whittier Boulevard, Los Angeles, 
California 90023. and will begin oper¬ 
ations with $500,000 of paid-in capital 
and paid-in surplus derived from the 
sale of 5,000 shares of common stock 
to three individuals. 

The applicant will operate within 
the investment policies of §107.101(0 
of the regulations. Applicant intends 
to have a normal financial interest in 
various businesses, with an emphasis 
in equity participation to ease the 
start-up burden on such firms. The ap¬ 
plicant intends to make investments to 
businesses ow r ned by person or persons 
whose participation in the free enter¬ 
prise system is hampered because of 
social or economic disadvantages and 
primarily to establish or to acquire ex¬ 
isting pharmacies and laboratories and 
automotive muffler businesses. These 
particular areas of endeavor have been 
chosen because the backgrounds of ap¬ 
plicant’s principals are in those partic¬ 
ular fields, and this will allow them to 
judge the merits of any proposal sub¬ 
mitted to them properly and assure 
the soundness of its investment 
through a strong management and 
technical assistance effort. 

Applicant does not contemplate ren¬ 
dering management or consulting serv¬ 
ices except as stated above. 

As a small business investment com¬ 
pany under section 301(d) of the Act, 
the applicant has been organized and 
chartered solely for the purpose of 
performing the functions and conduct¬ 
ing the activities contemplated under 
the Act, as amended, from time to 
time, and will provide assistance solely 


to small business concerns which will 
contribute to a well-balanced national 
economy by facilitating ownership in 
such concerns by persons whose par¬ 
ticipation in the free enterprise system 
is hampered because of social or eco¬ 
nomic disadvantages. 

Matters involved in SBA’s considera¬ 
tion of the applicant include the gen¬ 
eral business reputation and character 
of the proposed owners and manage¬ 
ment and the probability of successful 
operations of the applicant under this 
management, including adequate prof¬ 
itability and financial soundness, in 
accordance with the Act and SBA 
Rules and Regulations. 

Any person may. not later than Jan¬ 
uary 26. 1979. submit to SBA written 
comments on the proposed applicant. 
Any such communication should be 
addressed to the Deputy Associate Ad¬ 
ministrator for Investment. 1441 L 
Street NW.. Washington. D.C. 20416. 

A copy of this notice shall be pub¬ 
lished in a newspaper of general circu¬ 
lation in Los Angeles. California. 

(Catalog of Federal Domestic Assistance 
Program Number 59.011, Small Business In¬ 
vestment Companies.) 

Peter F. McNeish. 

Deputy Associate 
Administrator, for Investment. 

January 3. 1979. 

[FR Doc. 79-1031 Filed l 10-79: 8:45 am) 


[4710-02-M] 

DEPARTMENT OF STATE 

Agency for International Development 

ADVISORY COMMITTEE ON VOLUNTARY 
FOREIGN AID 

Determination 

The Advisory Committee on Volun¬ 
tary Foreign Aid serves as an impor¬ 
tant link between the U.S. Govern¬ 
ment and the private and voluntary 
organization community engaged in 
foreign assistance activities. In addi¬ 
tion to its statutory duty to register 
and approve private and voluntary or¬ 
ganizations, the Committee advises 
A.I.D. on policies and procedures con¬ 
cerning the private and voluntary 
community; provides a forum for the 
exploration of topics of mutual con¬ 
cern; provides information, counsel 
and assistance to private and volun¬ 
tary organizations; and fosters public 
interest in the field of voluntary for¬ 
eign aid. There continues to be a sig¬ 
nificant need for such liaison and the 
related functions of the Committee. 

Accordingly, I hereby determine, 
pursuant to the provisions of section 
14(c) of the Federal Advisory Commit¬ 
tee Act (Pub. L. 92-463), that continu¬ 
ation of the Advisory Committee for a 
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two year period, beginning December 
31. 1978, is in the public interest. 

Dated: November 30. 1978. 

John J. Gilligan. 
Administrator. 
IFR Doc. 79-968 Filed 1-10-79; 8:45 am] 


[4710-02-M] 

15.26, 38.23, 40.12. 96.4. 99.18. 100.5] 

AFRICA BUREAU FIELD POSTS 
Redeiegation of Authority 

Sectiaiu 1. Purpose. The Africa 
Bureau has. basically, four types of 
field posts in Africa—Missions, Re¬ 
gional Offices, A.I.D. Offices and Sec¬ 
tions of Embassy. This Redeiegation 
of Authority is a comprehensive revi¬ 
sion of the authorities available to 
these field posts. It reflects the up¬ 
grading of certain posts to Mission 
status, changes in A.I.D. policy regard¬ 
ing authorities redelegated to the 
field, the size of the A.I.D. programs 
in the respective countries, and the 
staff available to the various field 
posts for the effective exercise of au¬ 
thorities. 

For purposes of this redeiegation. 
the Africa field posts are grouped into 
two categories; Missions and Regional 
Offices and other field posts. The re¬ 
deiegation made to the Directors of 
A.I.D. Missions and Regional Offices 
in Africa includes the authority to ne¬ 
gotiate and execute certain agree¬ 
ments, to implement such agreements 
(including approval of host country 
contracts), to extend terminal dates in 
such agreements, to waive source, 
origin and nationality requirements, 
and to approve certain projects and 
host country assurances under Section 
110(a) of the Foreign Assistance Act of 
1961. as amended (the “Act”). The re- 
delegations to A.I.D. Offices and to 
Sections of Embassy include the au¬ 
thority to review and approve certain 
projects and to negotiate and execute 
certain agreements. Both authorities 
delegated to such field posts must be 
exercised with the concurrence of the 
appropriate Mission or Regional 
Office. 

Section 2. Issuance Authority. This 
delegation is issued pursuant to A.I.D. 
Delegation of Authority Numbers 5, 
38. 40, 96, 99. and 100 and A.I.D. Hand¬ 
books, Manual Orders, airgrams and 
other memoranda. 

Section 3. Authorities Delegated to 
the Directors of A.I.D. Missions and 
Regional Offices. The following au¬ 
thorities are hereby delegated to the 
Directors of A.I.D. Missions in Africa, 
to the Director of the East Africa Re¬ 
gional Economic Development Serv¬ 
ices Office (REDSO/EA), and to the 
Director of the West Africa Regional 
Economic Development Services 


Office (REDSO/WA) for their respec¬ 
tive countries or areas of responsibility 
with respect to the administration of 
foreign assistance programs: 

(A) Negotiation and Execution. Au¬ 
thority to negotiate and execute loan 
and grant agreements, and amend¬ 
ments or modifications thereto, with 
respect to loans and grants authorized 
under the Act in accordance with the 
terms of the authorization of such 
loan or grant; such agreements for 
purposes of this authority and all 
other authorities contained in this re¬ 
deiegation shall mean agreements 
with foreign governments, foreign gov¬ 
ernment agencies, and international 
organizations having a membership 
consisting primarily of such foreign 
governments; 

(B) Implementation. Authority to 
implement loan and grant agreements 
with respect to loans and grants au¬ 
thorized under the Act and loans au¬ 
thorized by the Board of Directors of 
the Corporate Development Loan 
Fund, including the following: 

(i) Authority to prepare, negotiate, 
sign and deliver letters of implementa¬ 
tion; 

(ii) Authority to review and approve 
documents and other evidence submit¬ 
ted by borrowers or grantees in satis¬ 
faction of conditions precedent to fi¬ 
nancing under such loan or grant 
agreements; 

(iii) Authority to negotiate, execute 
and implement all agreements and 
other documents ancillary to such 
loan or grant agreements; 

(iv) Authority to sign or approve 
Project Implementation Orders; and 

(v) Authority to approve contractors, 
review and approve the terms of coun¬ 
try contracts, amendments and modifi¬ 
cations thereto, and requests for pro¬ 
posals and imitations for bids with re¬ 
spect to such contracts financed by 
funds made available under such loan 
and grant agreements.(C) Extenson of 
Terminal Dates. Authority to extend 
the following terminal dates, in ac¬ 
cordance with AIDTO Circular A-24 
dated December 16. 1977, amendments 
thereto or successor regulations, pro¬ 
vided that this authority shall be exer¬ 
cised in writing, including a justifica¬ 
tion therefor and an analysis of the 
steps that might be taken to acceler¬ 
ate implementation, and a copy shall 
be forwarded to the Director, AFR/ 
DR: 

(i) The terminal date for signing a 
Project Agreement for a cumulative 
period not to exceed six months; 

(ii) The terminal date for meeting 
initial conditions precedent for a cu¬ 
mulative period not to exceed six 
months; 

(iii) The terminal date for requesting 
disbursement authorization for a cu¬ 
mulative period not to exceed one 
year; and 


(iv) The terminal date for comple¬ 
tion of performing services and fur¬ 
nishing goods for a cumulative period 
not to exceed one year. 

(D) Procurement Waivers. Authority 
to waive and grant specific exceptions, 
in accordance with Supplement B of 
Handbook 1, of source, origin or na¬ 
tionality requirements to permit the 
procurement of goods and services (ex¬ 
clusive of transportation services) in 
countries included in A.I.D. Geograph¬ 
ic Codes 941, 899 or 935 subject to the 
following: 

(i) All such waivers shall be in writ¬ 
ing. including the justification there¬ 
for and the certification required 
herein, signed by the Director and a 
copy of each w-aiver shall be forwarded 
to the Director, AFR/DR and to AA/ 
SER; 

(ii) Each w'aiver to Code 935 or 899 
for goods shall contain a certification 
signed by the Director that •‘exclusion 
of procurement from free world coun¬ 
tries other than the cooperating coun¬ 
try and countries included in Code 941 
would seriously impede attainment of 
U.S. foreign policy objectives and ob¬ 
jectives of the foreign assistance pro¬ 
gram”, and additionally with respect 
to motor vehicles, a finding that “spe¬ 
cial circumstances exist to waive the 
requirements of Section 636(i) of the 
Act”; 

(iii) Each waiver of the nationality 
requirement for suppliers of services 
to Code 899 or 935 shall contain a cer¬ 
tification signed by the Director that 
“the interests of the U.S. are best 
served by permitting the procurement 
of services from free world countries 
other than the cooperating country 
and countries included in Code 941”; 

(iv) Each waiver shall be made after 
consultation with a Regional Legal Ad¬ 
visor or GC/AFR, as appropriate, and 
w r aivers for goods shall be made after 
consultation with a Commodity Man¬ 
agement Advisor or SER/COM, as ap¬ 
propriate, and for sendees, the Region¬ 
al Contracting Officer or SER/CM. as 
appropriate. 

(v) The aggregate amount of such 
waivers for goods and services for a 
particular project, program or activity 
shall not exceed $100,000, except for 
motor vehicles which shall not exceed 
$25,000; 

(vi) Waivers or exceptions made 
under this redeiegation shall be based 
upon the criteria set forth in Sections 
5B.4.b (for goods) and 5C.4.a.(2) (for 
services) of Handbook 1 (Supplement 
B). as may be amended from time to 
time, except that this redeiegation 
shall not apply to any waiver based 
upon the criteria in subparagraphs 
5B.4.b.(5) or 5C.4.a.(2)(d), “impelling 
political considerations” or subpara¬ 
graphs 5B.4.b.(7) or 5C.4.a.(2)(f), “such 
other circumstances as are determined 
to be critical to the success of project 
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objectives” and each waiver based 
upon these specific criteria shaU be re¬ 
ferred to the Assistant Administrator 
for Africa for approval upon the rec¬ 
ommendation of the Director. 

(E) Project Approval and Host Coun¬ 
try Assurances. Authority to approve 
projects, including operational pro¬ 
gram grants to private voluntary orga¬ 
nizations, provided that the firm total 
cost of the project to A.I.D. does not 
exceed $500,000, and the authority to 
receive and determine the adequacy of 
assurances with respect to such pro¬ 
jects required under Section 110(a) of 
the Act. 

(P) Other. The authority delegated 
to Directors of Missions in unpub¬ 
lished Delegation of Authority of Jan¬ 
uary 10, 1955 and in A.I.D. Manual 
Orders, Handbooks, regulations (pub¬ 
lished or otherwise), policy directives, 
policy determinations, memoranda, 
and other instructions as they may.be 
amended, supplemented or superceded 
from time to time. 

Section 4. Authorities Delegated to 
the Principal Officers of Other Field 
Posts. Subject to the condition set 
forth in subparagraph (E) of this Sec¬ 
tion, the following authorities are 
hereby delegated to the Principal 
A.I.D. Officer in all field posts in 
Africa, except those included in Sec¬ 
tion 3, each for their respective coun¬ 
try or area of responsibility with re¬ 
spect to the administration of foreign 
assistance programs; 

(A) Negotiation and Execution. Au¬ 
thority to negotiate and execute loan 
and grant agreements, and amend¬ 
ments or modifications thereto, with 
respect to loans and grants authorized 
under the Act in accordance with the 
terms of the authorization of such 
loan or grant; such agreements for 
purposes of this authority and all 
other authorities contained in this re- 
delegation shall mean agreements 
with foreign governments, foreign gov¬ 
ernment agencies, and international 
organizations having a membership 
consisting primarily of such foreign 
governments; 

(B) Project Approval and Host Coun¬ 
try Assurances. Authority to approve 
projects, including operational pro¬ 
gram grants to private voluntary orga¬ 
nizations. provided that the firm total 
cost of the project to A.I.D. does not 
exceed $500,000 and the authority to 
receive and determine the adequacy of 
assurances with respect to such pro¬ 
jects required under Section 110(a) of 
the Act. 

(C) PIO/Ts. Authority to sign or ap¬ 
prove project implementation orders— 
technical services (PIO/T). 

(D) Other. Authority delegated to 
Directors of Missions, except for the 
authorities enumerated in Section 3 of 
this Redelegation, in unpublished Del¬ 
egation of Authority of January 10, 


1955 and in A.I.D. Manual Orders, 
Handbooks, regulations (published or 
otherwise), policy directives, policy de¬ 
terminations, memoranda and other 
instructions as they may be amended, 
supplemented or superceded from 
time to time. 

(E) The authority delegated in para¬ 
graphs (A) and (B) of this Section 
shall be exercised with the concur¬ 
rence of the Director of the appropri¬ 
ate Regional Economic Development 
Services Office, who shall also exercise 
the other authorities delegated under 
Section 3 with respect to such field 
post, except that Mission Directors in¬ 
dicated below shall exercise such au¬ 
thority with respect to the following 
field posts: 

(i) Guinea and Gambia—USAID/ 
Senegal. 

(ii) Central African Empire— 
USAID/Cameroon. 

Section 5. Miscellaneous. 

(A) Limitations and Guidance. The 
authorities redelegated herein shall be 
exercised in accordance with A.I.D. 
Handbooks, policies, regulations (pub¬ 
lished or otherwise) and procedures as 
they may be amended, supplemented 
or superseded from time to time. 

(B) Consultation, Except to the 
extent such personnel are on the staff 
of a Mission or other field post, the 
authorities redelegated herein shall be 
exercised after consultation with a Re¬ 
gional Legal Advisor or GC/AFR, as 
appropriate, a Regional Contracting 
Officer or SER/CM. as appropriate, a 
Regional Engineer or SER/ENGR, as 
appropriate. 

(C) Subsequent Redelegation. The 
authorities delegated in Section 3 may 
be exercised by persons performing 
the functions of the Director on an 
“Acting” basis and may be redeiegated 
by the Director to the Principal 
Deputy of the Director. The authori¬ 
ties delegated in Section 4 may be ex¬ 
ercised by persons performing the 
functions of the Principal A.I.D. Offi¬ 
cer on an “acting” basis but may not 
be redelegated. 

(D) Concurrent Authority and 
Instructions. I retain for myself con¬ 
current authority to exercise any of 
the functions herein delegated, and 
such authorities shall be exercised 
subject to instructions otherwise by 
me or my designee. 

(E) Redelegations of Authority Af¬ 
fected. The following are hereby re¬ 
scinded: Africa Redelegation of Au¬ 
thority Nos. 57, 134, 135, 137, 138 and 
such other Redelegations of Authority 
issued prior to the effective date of 
this Redelegation to the extent incon¬ 
sistent with the terms of this Redele¬ 
gation. 

(P) Effective Date and Ratification. 
This Redelegation of Authority is ef¬ 
fective immediately and includes rati¬ 
fication of all acts taken prior hereto 


which are consistent with the terms 
and scope of this Redelegation of au¬ 
thority. 

Dated: October 18. 1978. 

Goler T. Butcher, 
Assistant Administrator 
for Africa. 

[FR Doc. 79-969 Filed 1-10-79; 8:45 am] 


[4710-07-M] 

Office of fho Socrofory 

[Public Notice CM-8/147] 

STUDY GROUP 1 OF THE U.S. ORGANIZATION 

FOR THE INTERNATIONAL TELEGRAPH AND 

TELEPHONE CONSULTATIVE COMMITTEE 

(CCITT) 

Mooting 

The Department of State announces 
that Study Group 1 of the UJS. Orga¬ 
nization for the International Tele¬ 
graph and Telephone ConsCilative 
Committee (CCITT) will meet on Feb¬ 
ruary 1, 1979 at 10:00 a.m. in Room A- 
110 (Training Room) of the Federal 
Communications Commission, 1229 
20th Street, NW.. Washington, D.C. 
This Study Group deals with U.S. 
Government regulatory aspects of in¬ 
ternational telegraph and telephone 
operations and tariffs. 

The Study Group will discuss inter¬ 
national telecommunications questions 
relating to telegraph, telex, data, mari¬ 
time mobile and leased channel serv¬ 
ices in order to develop U.S. positions 
to be taken at international CCITT 
meetings to be held during 1979 in 
Geneva, Switzerland. 

Members of the general public may 
attend the meeting and join in the dis¬ 
cussion subject to instructions of the 
Chairman. Admittance of public mem¬ 
bers will be limited to the seating 
available. 

Requests for further information 
should be directed to Richard H. 
Howarth, State Department. Washing¬ 
ton, D.C. 20520, telephone (202) 632- 
1007. 

Dated: January 4. 1979. 

Richard H. Howarth, 
Chairman , 

U.S. CCITT National Committee. 

[FR Doc. 79 950 Hied 1-10-79; 8:45 am] 
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[8120-01-M] 

TENNESSEE VALLEY AUTHORITY 

Public Utility Regulatory Policies Act 
of 1978 

Consideration of Service Practice 
Standards 

AGENCY: Tennessee Valley Authority 
(TVA). 

ACTION: Notice of consideration of 
standards. 

SUMMARY: The Tennessee Valley 
Authority is considering adopting for 
itself and the distributors of TVA 
power certain service practice stand¬ 
ards: The standards being considered 
include those listed in section 113 of 
the Public Utility Regulatory Policies 
Act of 1978 (Pub. L. 95-617) and other 
service practices affecting consumers 
of TVA power. The standards will be 
considered on the basis of their effect 
on conservation of energy, efficient 
use of facilities and resources, equity 
among electric consumers, and the ob¬ 
jectives of the Tennessee Valley Au¬ 
thority Act. Comments are requested 
from the public on whether TVA 
should adopt these standards or any 
variations ‘on them. Comments are 
also invited on: (a) any other service 
practices which affect consumers of 
TVA electricity, and (b) whether the 
TVA Board should prescribe uniform 
service policies for the distributors of 
TVA power. 

DATES: Written comments must be 
received by April 5, 1979. Hearings will 
be held on February 27. March 1, 6. 8. 
13, 15. and 20. 

ADDRESS: Written comments should 
be sent to Presiding Officer. Service 
Practice Hearings. Tennessee Valley 
Authority. 540 Market Street. Chatta¬ 
nooga, Tennessee 37402. 

FOR FURTHER INFORMATION 
CONTACT: 

Dawn S. Ford, Tennessee Valley Au¬ 
thority, 400 Commerce Avenue. 

E12A2, Knoxville, Tennessee 37902, 

(615)632-4402. 

SUPPLEMENTAL INFORMATION: 
Of the standards being considered, the 
Public Utility Regulatory Policies Act 
of 1978 (Put. L. 95-617) requires that 
TVA consider standards 1-5. Stand¬ 
ards 6-8 are part of a Schedule of 
Rules and Regulations attached to 
TVA’s wholesale power contracts with 
the distributors. These contracts 
permit individual distributors to 
amend, supplement, or repeal these 
standards under certain circumstances 
upon 30 days’ notice to TVA. However, 
all such contracts are expressly sub¬ 
ject to the provisions of the TVA Act 
and the Rules and Regulations must 


be consistent with the provisions of 
the power contracts and the TVA Act. 
There is variation in standards 6-8 as 
presently practiced in the distributor 
systems. Standard 9 is a new proposal. 
Data, views, and comments are re¬ 
quested from the public on each of the 
nine standards. Comments on vari¬ 
ations in any of the standards, as well 
as views for or against their adoption, 
are welcome. The nine standards are 
being presented in order to initiate 
consideration and obtain the public’s 
views on the need and desirability of 
changes in the service practices affect¬ 
ing TVA consumers. Determinations 
on the appropriateness of the stand¬ 
ards will be made by the TVA Board 
of Directors. The TVA Board will also 
determine what, if any, standards in¬ 
cluded in this notice will be imple¬ 
mented by TVA for itself and the dis¬ 
tributors of TVA power. Implementa¬ 
tion will be through one or a combina¬ 
tion of the following: The addition of 
new provisions or rules and regula¬ 
tions to the wholesale power contract 
between TVA and the distributors of 
TVA pow r er: the amendment of exist¬ 
ing provisions or rules and regulations 
of the wholesale power contract: the 
issuance by the TVA Board of rules 
and regulations under Section 10 of 
the TVA Act: or other appropriate 
means. 

STANDARDS: The standards about 
which a determination will be made 
are: (I) Master metering. To the extent 
determined appropriate, master meter¬ 
ing of electric service in the case of 
new buildings shall be prohibited or 
restricted to the extent necessary to 
carry out the purposes of Title I of the 
Public Utility Regulatory Policies Act 
of 1978 (Pub. L. 95-617). Separate me¬ 
tering shall be determined appropriate 
for any new building if 

(a) There is more than one unit in 
such building; 

(b) The occupant of each such unit 
has control over a portion of the elec¬ 
tric energy used in such unit; and 

(c) With respect to such portion of 
electric energy used in such unit, the 
long-run benefits to the electric con¬ 
sumers in such building exceed the 
costs of purchasing and installing sep¬ 
arate meters in such building. 

( 2 ) Automatic adjustment clauses. 
No rate may be increased pursuant to 
an automatic adjustment clause unless 
it meets the following requirements: 

(a) Such clause is determined, not 
less often than every four years, by 
TVA, after an evidentiary hearing, to 
provide incentives for efficient use of 
resources (including incentives for eco¬ 
nomical purchase and use of fuel and 
electric energy) and 

(b) Such clause is reviewed not less 
often than every two years, by TVA, to 
insure the maximum economies in 
those operations and purchases which 


affect the rates to w'hich such clause 
applies. In making such review TVA 
shall examine and. if appropriate, 
cause to be audited its practices relat¬ 
ing to costs subject to an automatic 
adjustment clause and shall require 
such reports as may be necessary to 
carry out such review (including a dis¬ 
closure of any ownership or corporate 
relationship between TVA and sellers 
to it of fuel, electric energy, or other 
items). 

The term “automatic adjustment 
clause” means a provision of a rate 
schedule which provides for increases 
or decreases (or both), without prior 
hearing, in rates reflecting increases 
or decreases (or both) in costs incurred 
by TVA or the distributors of TVA 
power. Such term does not include an 
interim rate which takes effect subject 
to a later determination of the appro¬ 
priate amount of the rate. 

(3) Information to consumers. TVA 
and the distributors of TVA power 
shall transmit to each of their electric 
consumers the following information 
regarding rate schedules: 

(a) A clear and concise explanation 
of the existing rate schedule and any 
rate schedule applied for or proposed 
applicable to such consumer. Such 
statement shall be transmitted to each 
such consumer 

(i) Not later than 60 days after the 
date commencement of service to such 
consumer or 90 days after this stand¬ 
ard is adopted, whichever last occurs 
and 

(ii) Not later than 30 days (60 days 
in the case of a bimonthly billing 
system) after application for or pro¬ 
posal of any change in a rate schedule 
applicable to such consumer. 

(b) Each electric consumer shall be 
given not less frequently than once 
each year 

(i) A clear and concise summary of 
the existing rate schedules applicable 
to each of the major classes of electric 
consumers for which there is a sepa¬ 
rate rate and 

(ii) An identification of any classes 
whose rates are not summarized. 

Such summary may be transmitted 
together with such consumer’s billing 
or in such other manner as TVA or 
the distributor deems appropriate. 

(c) On request an electric consumer 
shall be given a clear and concise 
statement of the actual consumption 
(or degree-day adjusted consumption) 
of electric energy by such consumer 
for each billing period during the prior 
year (unless such consumption data is 
not reasonably ascertainable). 

( 4) Procedures for termination of 
electric service. Electric service to any 
electric consumer may not be termi¬ 
nated except pursuant to procedures 
which provide that 

(a) Reasonable prior notice (includ¬ 
ing notice of rights and remedies) is 
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given to such coasumer and such con¬ 
sumer has a reasonable opportunity to 
dispute the reasons for such termina¬ 
tion and 

(b) During any period when termina¬ 
tion of service to an electric consumer 
would be especially dangerous to 
health, as determined by TV A, and 
such consumer establishes that 

(i) He is unable to pay for such serv¬ 
ice in accordance with the require¬ 
ments of the billing or 

(ii) He is able to pay for such service 
but only in installments. 

Such service may not be terminated. 

Such procedures shall take into ac¬ 
count the need to include reasonable 
provisions for elderly and handicapped 
consumers. 

(5) Advertising. Neither TVA nor the 
distributors of TVA power may recov¬ 
er from any person other than their 
shareholders (or other owners) any 
direct or indirect expenditure for pro¬ 
motional or political advertising. 

(a) The term “advertising” means 
the commercial use of any media, in¬ 
cluding newspaper, printed matter, 
radio, and television, in order to trans¬ 
mit a message to a substantial number 
of members of the public or to electric 
consumers. 

(b) The term “political advertising” 
means any advertising for the purpose 
of influencing public opinion with re¬ 
spect to legislative, administrative, or 
electoral matters, or with respect to 
any controversial issue of public im¬ 
portance. 

(c) The term “promotional advertis¬ 
ing” means any advertising for the 
purpose of encouraging any person to 
select or use electric service or addi¬ 
tional electric service or the selection 
or installation of any appliance or 
equipment designed to use electric 
service. 

(d) The terms “political advertising” 
and “promotional advertising” do not 
include 

(i) Advertising which informs elec¬ 
tric consumers how they can conserve 
energy or can reduce peak demand for 
electric energy; 

(ii) Advertising required by law or 
regulation, including advertising re¬ 
quired under part 1 of Title II of the 
National Energy Conservation Policy 

Act; 

(iii) Advertising regarding service in¬ 
terruptions. safety measures, or emer¬ 
gency conditions; 

(iv) Advertising concerning employ¬ 
ment opportunities; 

(v) Advertising which promotes the 
use of energy efficient appliances, 
equipment, or services; or 

< vi) Any explanation or justification 
of existing or proposed rate schedules 
or notifications of hearings thereon. 

(6) Deposit. A deposit or suitable 
guarantee approximately equal to 
twice the average monthly bill may be 
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required of any Customer before elec¬ 
tric service is supplied. Distributor 
may at its option return deposit to 
Customer after one year. Upon termi¬ 
nation of service, deposit may be ap¬ 
plied by Distributor against unpaid 
bills of Customer, and if any balance 
remains after such application is 
made, said balance shall be refunded 
to Customer. 

(7) Connection , reconnection, and 
disconnection charges. Distributor 
may establish and collect standard 
charges to cover the reasonable aver¬ 
age cost, including administration, of 
connecting or reconnecting service, or 
disconnecting service as provided 
above. Higher charges may be estab¬ 
lished and collected when connections 
and reconnections are performed after 
normal office hours or when special 
circumstances warrant. 

( 8 ) Billing. Bills will be rendered 
monthly and shall be paid at the 
office of Distributor or at other loca¬ 
tions designated by Distributor. Fail¬ 
ure to receive bill will not release Cus¬ 
tomer from payment obligation. 
Should bills not be paid by due date 
specified on bill. Distributor may at 
any time thereafter, upon five (5) 
days' WTitten notice to Customer, dis¬ 
continue service. Bills paid after due 
date specified on bill may be subject to 
additional charges. Should the due 
date of bill fall on a Sunday or holi¬ 
day, the business day next following 
the due date will be held as a day of 
grace for delivery of payment. Remit¬ 
tances received by mall after the due 
date will be subject to such additional 
charges if the incoming envelope bears 
United States Postal Service date 
stamp of the due date or any date 
prior thereto. 

Distributor shall designate in its 
standard policy a period of not less 
than 10 days nor more than 20 days 
after date of the bill during which 
period the bill is payable as computed 
by application of the charges for serv¬ 
ice under the appropriate resale sched¬ 
ule and shall further designate in said 
policy the percentage or percentages, 
if any. not to exceed 10 percent of the 
bill, computed as above provided, 
which will be added to the bill as addi¬ 
tional charges for payment after the 
period so designated. 

(9) Building standards. Newr build¬ 
ings. including homes, must meet 
energy conservation weatherization 
standards developed by TVA as a re¬ 
quirement for electric service. 

PROCEDURES: Public hearings re¬ 
specting the above standards will be 
conducted at the following times and 
places: 

Tupelo. Mississippi—February 27. 1979, 9 

a.m. and 7 p.m., Lee County Library. 219 

North Madison; 
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Memphis. Tennessee—March 1. 1979. 9 a.m. 
and 7 p.m.. Memphis Light. Gas & Water 
Auditorium. Main and Veal Streets; 
Nashville. Tennessee—March 6. 1979. 9 a.m. 
and 7 p.m., Nashville Electric Service. 1214 
Church Street; 

Huntsville, Alabama—March 8. 1979. 9 a.m. 
and 7 p.m., Huntsville Utilities Building. 
2d Floor, 112 Spragins Street; 

Knoxville. Tennessee—March 13, 1979. 9 
a.m. and 7 p.m.. TVA Auditorium, West 
Tower, 400 Commerce Avenue; 
Chattanooga, Tennessee—March 14. 1979, 9 
a.m. and 7 p.m.. YMCA. Room 239. 301 
West Sixth Street; and 
Paducah.’ Kentucky—March 30. 1979. 9 a.m. 
and 7 p.m.. City Hall. Fourth and Wash¬ 
ington Streets. 

Anyone wishing to make an oral 
presentation at any of the hearings is 
requested at least five days before the 
hearing to notify Dawn S. Ford at 
Tennessee Valley Authority, 400 Com¬ 
merce Avenue, E12A2, Knoxville, Ten¬ 
nessee 37902, (615) 632-4402. The re¬ 
quest should include the amount of 
time and session (morning or evening) 
desired. The hearings will be conduct¬ 
ed by a presiding officer and testimo¬ 
ny will be heard by a panel of desig¬ 
nees of the TVA Board of directors. 
Persons making presentations may be 
questioned by the hearing panel, but 
will not be subject to questioning by 
the public. The presiding officer will 
insure that the hearing is conducted in 
an orderly manner and in accordance 
with these procedures. In so doing, the 
presiding officer shall make any such 
parliamentary rulings and establish 
such supplemental procedures, includ¬ 
ing setting time limits, as may be ap¬ 
propriate in the presiding officer's dis¬ 
cretion to afford all interested parties 
a reasonable opportunity to be heard. 
A verbatim transcript will be made of 
each hearing. 

Written data, views, and comments 
on the standards are also requested 
from the public. All written material 
received by TVA before 5 p.m. EST on 
April 5, 1979, will be part of the offi¬ 
cial record and will be considered by 
the Tennessee Valley Authority. Writ¬ 
ten statements of the TVA Office of 
Power staff concerning the standards 
will be made part of the official record 
on or about February 8, at which time 
they will be available to the public on 
request. The statements will include 
Information on the standards and 
practices currently being used by TVA 
and the distributors of TVA power and 
other available information that 
might be helpful to the public in de¬ 
veloping its views and recommenda¬ 
tions for the TVA Board's considera¬ 
tion. 

The official record will consist of the 
verbatim transcript of the hearings 
and copies of all written materials sub¬ 
mitted within the time set forth 
above. A summary of the record will 
be prepared by the hearing panel and 
will be transmitted to the TVA Board 


11, 1979 




2450 


NOTICES 


of Directors along with the complete 
record. The record will be used by the 
Board in making the determinations 
required by section 113 of the Public 
Utility Regulatory Policies Act of 1978 
(Pub. L. 95-617) and in fulfilling its ob¬ 
ligations under the Tennessee Valley 
Authority Act. 

Individual copies of the record will 
be available to the public at cost of re¬ 
production. Copies will also be kept on 
file for public inspection at selected 
public libraries to be announced at 
each hearing and at the following 
TV A offices: 

Eastern District Office, Tennessee Valley 
Authority, 900 Walnut Street, Knoxville, 
Tennessee 37902. 

Central District Office. Tennessee Valley 
Authority. 1719 West End Building. Nash¬ 
ville. Tennessee 37203. 

Tennessee Valley Authority, 1878 Southern 
Avenue, Memphis. Tennessee 38109. 
Western District Office. Tennessee Valley 
Authority. First Tennessee Bank Building. 
North Branch. 4th Floor. 620 Old Hickory 
Boulevard, Jackson. Tennessee 38301. 
Mississippi District Office. Tennessee Valley 
Authority. 1014 North Gloster Street, 
Tupelo. Mississippi 38802. 

Alabama District Office, Tennessee Valley 
Authority. 501 First Federal Building. 
Muscle Shoals. Alabama 35660. 

Tennessee Valley Authority. 179 Charlotte 
Street. Asheville, North Carolina 28801. 
Tennessee Valley Authority. Chamber of 
Commerce Building. 524 Holiday Avenue. 
Dalton, Georgia 30720. 

TV A is developing arrangements for 
engaging public counsel to represent 
the interests of consumers who cannot 
afford to effectively participate in the 
hearings. The individuals serving as 
public counsel will also be available to 
assist consumers in preparing informa¬ 
tion for inclusion in the record. Inquir¬ 
ies concerning the public counsel 
should be directed to Dawn S. Ford at 
the above address and telephone. 

Dated: January 3, 1979. 

Leon E. Ring, 
General Manager. 
IFR Doc. 79-938 Filed 1-10-79; 8:45 am] 


(4810-31-MJ 

DEPARTMENT OF THE TREASURY 

Bureau of Alcohol, Tobacco, and Firearm* 

(Notice No. 79-5; Reference: ATF 0 
1100 . 102 ] 

DELEGATION TO THE ASSISTANT DIRECTOR 
(REGULATORY ENFORCEMENT) OF AU¬ 
THORITIES OF THE DIRECTOR IN 27 CFR 
PART 290, EXPORTATION OF CIGARS, CIGA¬ 
RETTES, AND CIGARETTE PAPERS AND 
TUBES, WITHOUT PAYMENT OF TAX OR 
WITH DRAWBACK OF TAX 

Delegation Order 

1. Purpose. This order delegates cer¬ 
tain authorities, now vested in the Di¬ 


rector by regulations in 27 CFR Part 
290, to the Assistant Director (Regula¬ 
tory Enforcement), and permits rede¬ 
legation to Regulatory Enforcement 
personnel. Headquarters and field. 

2. Background. Under current regu¬ 
lations, the Director has authority to 
take final action on matters relating to 
the exportation (including supplies for 
vessels and aircraft) of cigars, ciga¬ 
rettes, and cigarette papers and tubes, 
without payment of tax; the qualifica¬ 
tion of, and operations by, export 
warehouse proprietors: and the allow¬ 
ance of drawback of tax paid on cigars, 
cigarettes, and cigarette papers and 
tubes exported. It has been adminis¬ 
tratively determined that certain au¬ 
thorities now vested in the Director by 
regulations in 27 CFR Part 290, Expor¬ 
tation of Cigars, Cigarettes, and Ciga¬ 
rette Papers and Tubes, Without Pay¬ 
ment of Tax. or With Drawback of 
Tax, belong at and should be delegat¬ 
ed to a lower organizational level. 

3. Delegations. Under the authority 
vested in the Director, Bureau of Alco¬ 
hol. Tobacco and Firearms, by Treas¬ 
ury Department Order No. 221, dated 
June 6. 1972. and by 26 CFR 301.7701- 
9, there is hereby delegated to the As¬ 
sistant Director (Regulatory Enforce¬ 
ment) the authority to take final 
action on the following matters relat¬ 
ing to 27 CFR Part 290, Exportation of 
Cigars, Cigarettes, and Cigarette 
Papers and Tubes, Without Payment 
of Tax. or With Drawback of Tax: 

a. To prescribe all forms required by 
regulations, under 27 CFR 290.2. 

b. To approve, pursuant to .written 
applications by manufacturers or pro¬ 
prietors, the use of alternate methods 
or procedures in lieu of method or pro¬ 
cedure specifically prescribed in regu¬ 
lations, and to require the manufac¬ 
turer or proprietor to retain, as part of 
his records, any approved authoriza¬ 
tions. under 27 CFR 290.72. 

c. To withdraw authorization of any 
alternate method or procedure when¬ 
ever the revenue is jeopardized or the 
effective administration of the regula¬ 
tions is hindered by the continuation 
of such authorization, under 27 CFR 
290.72. 

d. To approve, pursuant to written 
applications by manufacturers or pro¬ 
prietors. emergency variations from 
the methods of operation require¬ 
ments specified in regulations and to 
require the manufacturer or propri¬ 
etor to retain, as part of his records, 
any approved authorizations, under 27 
CFR 290.73. 

e. To withdraw authorization of any 
variations whenever the revenue is 
Jeopardized or the effective adminis¬ 
tration of the regulations is hindered 
by the continuation of such variations, 
under 27 CFR 290.73. 

f. To approve pursuant to written 
notice, where cigars and cigarettes are 


both packaged and removed by the 
same manufacturer at the same or dif¬ 
ferent factories, the use of an alterna¬ 
tive mark as the name of the manufac¬ 
turer: to approve the means to be used 
to identify on or in the package the 
factory where packaged: and to return 
copies of the approved notice to the 
manufacturer for retention as part of 
the factory records at each of the fac¬ 
tories operated by the manufacturer, 
under 27 CFR 290.184. 

4. Redelegation. 

a. The authorities in paragraphs 3a. 
3c, 3e, and 3f above may be redele¬ 
gated to Regulatory Enforcement per¬ 
sonnel in Bureau Headquarters not 
lower than the position of branch 
chief. 

b. The authorities in paragraphs 3b 
and 3d above may be redelegated to 
Regulatory Enforcement personnel in 
Bureau Headquarters not lower than 
the position of ATF specialist. 

c. The authorizations that follow 
may be redelegated to regional regula¬ 
tory administrators, who may redele¬ 
gate the authority to regional Regula¬ 
tory Enforcement personnel not lower 
than the position of chief, technical 
services, or area supervisor: 

(1) The authorities in paragraphs 3b 
and 3f above to approve, without sub¬ 
mission to Headquarters, applications 
for alternate methods or procedures or 
notices for the use of alternative 
marks, which are identical to those 
previously approved by Bureau Head¬ 
quarters. 

(2) The authorities in paragraphs 3c. 
3d. and 3e above to approve emergency 
variations and to withdraw approval of 
alternate methods or procedures or 
variations. Where an alternate method 
or procedure or variation Is with¬ 
drawn. the regional regulatory admin¬ 
istrator will notify the Assistant Direc¬ 
tor (Regulatory Enforcement) of such 
withdrawal. 

Effective date. This order becomes 
effective on January 3. 1979. 

Signed: January 3. 1979. 

John G. Krogman. 

Actirig Director. 

(FR Doc. 79-951 Filed 1-10-79; 8:45 am) 


[4810-31-M] 

[Notice No. 79-6; Reference: ATF O 
1100.103] 

ASSISTANT DIRECTOR (REGULATORY 
ENFORCEMENT) 

Delegation Order 

1. Purpose. This order delegates cer¬ 
tain authorities, now vested in the Di 
rector by regulations in 27 CFR Part 
285. to the Assistant Director (Regula¬ 
tory Enforcement), and permits rede¬ 
legation to Regulatory Enforcement 
personnel. Headquarters and field. 
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2. Background. Under current regu¬ 
lations. the Director has authority to 
take final action on matters relating to 
the manufacture of cigarette papers 
and tubes, the payment of internal 
revenue taxes imposed by chapter 52 
of the Internal Revenue Code, and the 
qualification of and operations by 
manufacturers of cigarette papers and 
tubes. It has t>een administratively de¬ 
termined that certain authorities now 
vested in the Director by regulations 
in 27 CFR Part 285, Manufacture of 
Cigarette Papers and Tubes, belong at 
and should be delegated to a lower or¬ 
ganizational level. 

3. Delegations. Under the authority 
vested in the Director, Bureau of Alco¬ 
hol, Tobacco and Firearms, by Treas¬ 
ury Department Order No. 221, dated 
June 6, 1972, and by 26 CFR 301.7701- 
9, there is hereby delegated to the As¬ 
sistant Director (Regulatory Enforce¬ 
ment) the authority to take final 
action on the following matters relat¬ 
ing to 27 CFR Part 285, Manufacture 
of Cigarette Papers and Tubes: 

a. To prescribe all forms required by 
regulations, under 27 CFR 285.2. 

b. To approve, pursuant to written 
applications by manufacturers, the use 
of alternate methods or procedures in 
lieu of a method or procedure specifi¬ 
cally prescribed in regulations, and to 
require the manufacturer to retain, as 
part of his records, any approved au¬ 
thorizations. under 27 CFR 285.34a. 

c. To withdraw authorization of any 
alternate method or procedure when¬ 
ever the revenue is jeopardized or the 
effective administration of the regula¬ 
tions is hindered by the continuation 
of such authorization, under 27 CFR 
285.34a. 

d. To approve, pursuant to written 
applications by manufacturers, emer¬ 
gency variations from the methods of 
operation requirements specified in 
regulations, and to require the manu¬ 
facturer to retain, as part of his rec¬ 
ords. any approved authorizations, 
under 27 CFR 285.35. 

e. To withdraw authorization of any 
variations whenever the revenue is 
jeopardized or the effective adminis¬ 
tration of the regulations is hindered 
by the continuation of such variations, 
under 27 CFR 285.35. 

4. Rcdelegation. a. The authorities in 
paragraphs 3a. 3c. and 3e above may 
be redelegated to Regulatory Enforce¬ 
ment personnel in Bureau Headquar¬ 
ters not lower than the position of 
branch chief. 

b. The authorities in paragraphs 3b 
and 3d above may be redelegated to 
Regulatory Enforcement personnel in 
Bureau Headquarters not lower than 
the position of ATF specialist. 

c. The authorizations that follow 
may be redelegated to regional regula¬ 
tory administrators, w'ho may redele¬ 
gate the authority to regional Regula¬ 


tory Enforcement personnel not lower 
than the position of chief, technical 
services, or area supervisor: 

(1) The authority in paragraph 3b 
above to approve, without submission 
to Headquarters, applications for al¬ 
ternate methods or procedures which 
are identical to those previously ap¬ 
proved by Bureau Headquarters. 

(2) The authorities in paragraphs 3c, 
3d. and 3e above to approve emergency 
variations and to withdraw approval of 
alternate methods or procedures or 
variations. Where an alternate method 
or procedure or variation is with¬ 
drawn. the regional regulatory admin¬ 
istrator will notify the Assistant Direc¬ 
tor (Regulatory Enforcement) of such 
withdrawal. 

Effective date This order becomes ef¬ 
fective on January 3, 1979. 

Signed: January 3. 1979. 

John G. Krogman. 

Acting Director . 

(FR Doc. 79-952 Filed 1-10-79: 8:45 am) 


[4810-31-M] 

[Notice No. 79-7: Reference: ATFO 
1100.104] 

ASSISTANT DIRECTOR (REGULATORY 
ENFORCEMENT) 

Delegation Order 

1. Purpose. This order delegates cer¬ 
tain authorities, now vested in the Di¬ 
rector by regulations in 27 CFR Part 
275. to the Assistant Director (Regula¬ 
tory Enforcement), and permits rede¬ 
legation to Regulatory Enforcement 
personnel. Headquarters and field. 

2. Background. Under current regu¬ 
lations, the Director has authority to 
take final action on matters relating to 
cigars, cigarettes, and cigarette papers 
and tubes, imported into the United 
States from a foreign country or 
brought into the United States from 
Puerto Rico, the Virgin Islands, or a 
possession of the United States; the 
removal of cigars from a customs 
bonded manufacturing warehouse, 
class 6; and the release of cigars, ciga¬ 
rettes, and cigarette papers and tubes 
from customs custody, without pay¬ 
ment of internal revenue tax or cus¬ 
toms duty attributable to the internal 
revenue tax. It has been administra¬ 
tively determined that certain authori¬ 
ties now vested in the Director by reg¬ 
ulation in 27 CFR Part 275, Importa¬ 
tion of Cigars, Cigarettes, and Ciga¬ 
rette Papers and Tubes, belong at and 
should be delegated to a lower organi¬ 
zational level. 

3. Delegations. Under the authority 
vested in the Director, Bureau of Alco¬ 
hol. Tobacco and Firearms, by Treas¬ 
ury Department Order No. 221, dated 
June 6, 1972. and by 26 CFR 301.7701- 
9, there is hereby delegated to the As¬ 


sistant Director (Regulatory Enforce¬ 
ment) the authority to take final 
action on the following matters relat¬ 
ing to 27 CFR Part 275, Importation 
of Cigars, Cigarettes, and Cigarette 
Paper and Tubes: 

a. To prescribe all forms required by 
regulations, under 27 CFR 275.21. 

b. To approve, pursuant to written 
applications by importers, the use of 
alternate methods or procedures in 
lieu of a method or procedure specifi¬ 
cally prescribed in regulations, and to 
require the importer to retain, as part 
of his records, any approved authori¬ 
zations, under 27 CFR 275.26. 

c. To withdraw* authorization of any 
alternate method or procedure when¬ 
ever the revenue is jeopardized or the 
effective administration of the regula¬ 
tions is hindered by the continuation 
of such authorization, under 27 CFR 

275.26. 

d. To approve, pursuant to written 
applications by importers, emergency 
variations from the methods of oper¬ 
ation requirements specified in regula¬ 
tions, and to require the importer to 
retain, as part of his records, any ap¬ 
proved authorizations under 27 CFR 

275.27. 

e. To withdraw' authorization of any 
variations whenever the revenue is 
jeopardized or the effective adminis¬ 
tration of the regulations is hindered 
by the continuation of such variations, 
under 27 CFR 275.27. 

4. Redelegation, a. The authorities in 
paragraphs 3a, 3c, and 3e above may 
be redelegated to Regulatory Enforce¬ 
ment personnel in Bureau Headquar¬ 
ters not later than the position of 
branch chief. 

b. The authorities in paragraphs 3b 
and 3d above may be redelegated to 
Regulatory Enforcement personnel in 
Bureau Headquarters not lower than 
the position of ATF specialist. 

c. The authorizations that follow 
may be redelegated to regional regula¬ 
tory administrators, who may redele¬ 
gate the authority to regional Regula¬ 
tory Enforcement personnel not lower 
than the position of chief, technical 
services, or area supervisor: 

(1) The authority in paragraph 3b 
above to approve, without submission 
to Headquarters, applications for al¬ 
ternate methods or procedures which 
are identical to those previously ap¬ 
proved by Bureau Headquarters. 

(2) The authorities in paragraphs 3c, 
3d. and 3e above to approve emergency 
variations and to withdraw approval of 
alternate methods or procedures or 
variations. Where an alternate method 
or procedure or variation is with¬ 
drawn, the regional regulatory admin¬ 
istrator will notify the Assistant Direc¬ 
tor (Regulatory Enforcement) of such 
withdrawal. 

Effective date. This order becomes 
effective on January 3, 1979. 
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Signed: January 3. 1979. 

John G. Krogman. 
Acting Director. 
[FR Doc. 79-953 Filed 1-10-79; 8:45 ami 


[4810 31-M] 

[Notice No. 79-8; Reference: ATF 0 
1100.1051 

ASSISTANT DIRECTOR (REGULATORY 
ENFORCEMENT) 

Delegation Order 

1. Purpose. Tliis order delegates cer¬ 
tain authorities, now vested in the Di¬ 
rector by regulations in 27 CFR Part 
270. to the Assistant Director (Regula¬ 
tory Enforcement), and permits rede- 
legation to Regulatory Enforcement 
personnel. Headquarters and field. 

2. Background. Under current regu 
lations, the Director has authority to 
take final action on matters relating to 
the manufacture of cigars and ciga¬ 
rettes. the payment by manufacturers 
of tobacco products of internal reve¬ 
nue taxes imposed by chapter 52 of 
the Internal Revenue Code, and the 
qualification of and operations by 
manufacturers of tobacco products. It 
has been administratively determined 
that certain authorities now vest ed in 
the Director by regulations in 27 CFR 
Part 270. Manufacture of Cigars and 
Cigarettes, belong at and should be 
delegated to a lower organizational 
level. 

3. Delegations. Under the authority 
vested in the Director, Bureau of Alco¬ 
hol. Tobacco and Firearms, by Treas¬ 
ury Department Order No. 221. dated 
June 6. 1972. and by 26 CFR 301.7701- 
9. there is hereby delegated to the As¬ 
sistant Director (Regulatory Enforce¬ 
ment) the authority to take final 
action on the following matters relat¬ 
ing to 27 CFR Part 270, Manufacture 
of Cigars and Cigarettes: 

a. To prescribe all forms required by 
regulations, under 27 CFR 270.41. 

b. To approve, pursuant to w f ritten 
applications by manufacturers of to¬ 
bacco products, the use of alternate 
methods or procedures in lieu of a 
method or procedure specifically pre¬ 
scribed in regulations, and to require 
the manufacturer to retain, as part of 
his records, any approved authoriza¬ 
tions. under 27 CF*R 270.45. 

c. To withdraw authorization of any 
alienate method or procedure when¬ 
ever the revenue is jeopardized or the 
effective administration of the regula¬ 
tions is hindered by the continuation 
of such authorization, under 27 CFR 
270.45. 

d. To approve, pursuant to written 
applications by manufacturers, emer¬ 
gency variations from methods of op¬ 
eration requirements specified in regu¬ 
lations, and to require the manufac¬ 
turer to retain, as part of his records. 


any approved authorizations, under 27 
CFR 270.46. 

e. To withdraw authorization of any 
variations whenever the revenue is 
jeopardized or the effective adminis¬ 
tration of the regulations is hindered 
by the continuation of such variations, 
under 27 CFR 270.46. 

f. To approve, pursuant to written 
applications, the requests of manufac¬ 
turers to engage in other businesses 
within the factory, and to require the 
manufacturer to retain, as part of his 
records, any approved authorizations, 
under 27 CFR 270.47. 

g. To approve pursuant to written 
notice, where cigars or cigarettes are 
both packaged and removed subject to 
tax by the same manufacturer at the 
same or different factories, the use of 
an alternative mark as the name of 
the manufacturer; to approve a means 
to be used to identify on or in the 
package the factory where packaged; 
and to return copies of the approved 
notice to the manufacturer for reten¬ 
tion as part of the factory records as 
each of the factories operated by the 
manufacturer, under 27 CFR 270.212. 

4. Redelegation, a. The authorities in 
paragraphs 3a, 3c. 3e, and 3g above 
may be rcdclegated to Regulatory En¬ 
forcement personnel in Bureau Head¬ 
quarters not lower than the position 
of branch chief. 

b. The authorities in paragraph 3b. 
3d. and 3f above may be redelegated to 
Regulatory Enforcement personnel in 
Bureau Headquarters not lower than 
the position of ATF specialist. 

c. The authorizations that follow 
may be redelegated to regional regula¬ 
tory administrators, who may redele¬ 
gate the authority to regional Regula¬ 
tory Enforcement personnel not lower 
than the position of chief, technical 
services, or area supervisor 

(1) The authorities in paragraphs 3b. 
3f, and 3g above to approve, without 
submission to Headquarters, applica¬ 
tions for alternate methods or proce¬ 
dures or applications to engage in 
other businesses within the factory or 
notices for the use of alternative 
marks, which are identical to those 
previously approved by Bureau Head¬ 
quarters. 

(2) The authorities in paragraphs 3c. 
3d. and 3e above to approve emergency 
variations and to withdraw approval of 
alternate methods or procedures or 
variations. Where an alternate method 
or procedure or variation is with¬ 
drawn. the regional regulatory admin¬ 
istrator will notify the Assistant Direc¬ 
tor (Regulatory Enforcement) of such 
withdrawal. 

Effective date. This order becomes 
effective on January 3. 1979. 


Signed: January 3. 1979. 

John G. Krogman. 
Acting Director. 
[FR Doc. 79 954 Filed 1 10-79; 8:45 ami 


[4810 31-M] 

[Notice No. 79 9: Reference: AFT O 
1100.106) 

ASSISTANT DIRECTOR (REGULATORY 
ENFORCEMENT) 

Delegation Order 

1. Purpose. This order delegates cer¬ 
tain authorities, now r vested in the Di¬ 
rector by regulations in 27 CFR F^art 
295. to the Assistant Director (Regula¬ 
tory Enforcement), and permits rede- 
legation to Regulatory Enforcement 
personnel, headquarters and field. 

2. Background. Under current regu¬ 
lations. the Director has authority to 
take final action on matters relating to 
the removal of cigars, cigarettes, and 
cigarette papers and tubes, without 
payment of tax, for use of the United 
States. It has been administratively 
determined that certain authorities 
now vested in the Director by regula 
tions in 27 CFR F>art 295, Removal of 
Cigars, Cigarettes, and Cigarette 
Papers and Tubes. Without Payment 
of Tax, for Use of the United States, 
belong at and should be delegated to a 
lower organizational level. 

3. Delegations. Under the authority 
vested in the Director. Bureau of Alco¬ 
hol. Tobacco and Firearms, by Treas¬ 
ury Department Order No. 221. dated 
June 6. 1972. and by 26 CFR 301.7701- 
9, there is hereby delegated to the As¬ 
sistant Director (Regulatory Enforce¬ 
ment) the authority to take final 
action on the following matters relat¬ 
ing to 27 CFR Part 295. Removal of 
Cigars, Cigarettes, and Cigarette 
Papers and Tubes, Without Payment 
of Tax. for Use of the United States. 

a. To approve, pursuant to w'ritten 
application by manufacturers, the use 
of alternate methods or procedures In 
lieu of a method or procedure specifi¬ 
cally prescribed in regulations, and to 
require the manufacturer to retain, as 
part of his records, any approved au¬ 
thorizations, under 27 CF*R 295.21. 

b. To withdraw authorization of any 
alternate method or procedure when¬ 
ever the revenue is jeopardized or the 
effective administration of the regula 
tions is hindered by the continuation 
of such authorization, under 27 CFR 
295.21. 

c. To approve, pursuant to written 
applications by manufacturers, emer¬ 
gency variations from the methods of 
operation requirements specified in 
regulations, and to require the manu¬ 
facturer to retain, as part of his rec¬ 
ords, any approved authorizations, 
under 27 CFR 295.22. 
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d. To withdraw authorization of any 
variations whenever the revenue is 
jeopardized or the effective adminis¬ 
tration of the regulation is hindered 
by the continuation of such variations, 
under 27 CFR 295.22. 

e. To approve pursuant to written 
notice, where cigars and cigarettes are 
both packaged and removed by the 
same manufacturer at the same or dif¬ 
ferent factories, the use of an alterna¬ 
tive mark as the name of the manufac¬ 
turer; to approve the means to be used 
to identify on or in the package the 
factory where packaged: and to return 
copies of the approved notice to the 
manufacturer for retention as part of 
the factory records at each of the fac¬ 
tories operated by the manufacturer, 
under 27 CFR 295.42. 

4. Redelegation. 

a. The authorities in paragraphs 3a 
and 3c above may be redelegated to 
Regulatory Enforcement personnel in 
Bureau Headquarters not lower than 
the position of ATF specialist. 

b. The authorities in paragraphs 3b, 
3d, and 3e above may be redelegated 
to Regulatory Enforcement personnel 
in Bureau Headquarters not lower 
t han the position of branch chief. 

c. The authorizations that follow 
may be redelegated to regional regula¬ 
tory administrators, who may redele¬ 
gate the authority to regional Regula¬ 
tory Enforcement personnel not lower 
than the position of chief, technical 
sen ices, or area supervisor: 

(1) The authorities in paragraphs 3a 
and 3e above to approve, without sub¬ 
mission to headquarters, applications 
for alternate methods or procedures or 
notices for the use of alternative 
marks, which are identical to those 
previously approved by Bureau Head¬ 
quarters. 

(2) The authorities in paragraphs 3b. 
3c. and 3d above to approve emergency 
variations and to withdraw approval of 
alternate methods or procedures or 
variations. Where an alternate method 
or procedure or variation is with¬ 
drawn. the regional regulatory admin¬ 
istrator will notify the Assistant Direc¬ 
tor (Regulatory Enforcement) of such 
withdrawal. 

Effective date. This order becomes 
effective on January 3. 1979. 

Signed: January 3. 1979. 

John G. Krogman, 
Acting Director. 

IPR Doc. 79-955 Filed 1-10-79; 8:45 am] 


[ 8320-01-M] 

VETERANS ADMINISTRATION 

QUANTICO NATIONAL CEMETERY, 
QUANTICO, VA. 

Availability of Final Environmental Impact 
Statement 

Notice is hereby given that a docu¬ 
ment entitled “Final Environmental 
Impact Statement for the Veterans 
Administration. Quantico National 
Cemetery. Quantico, Virginia,” dated 
October 1978, has been prepared as re¬ 
quired by the National Environmental 
Policy Act of 1969. 

The proposed 726.58 acre cemetery 
site located approximately 35-40 miles 
south of Washington. D.C.. is planned 
in order to accommodate all other 
than dishonorably discharged veterans 
and their dependents who can no 
longer be served at Arlington National 
Cemetery. Total development will pro¬ 
vide an interment yield of approxi¬ 
mately 300,000 gravesites designed to 
be operable by late 1981 and through 
the year 2012. Burial areas will be 
composed of conventional in-ground 
sites, preplaced liners, columbariums 
and/or mausoleums. Proposed support 
facilities will include an Administra¬ 
tion building, maintenance complex. 
Memorial Center and lake, and various 
special interest features. Approximate¬ 
ly 300 of the 726± acres will be devel¬ 
oped with the remaining acreage left 
in its natural state. 

This final statement discusses the 
environmental impact of the proposed 
construction. The document is being 
placed for public examination in the 
Veterans Administration Office in 
Washington. D.C. Persons wishing to 
examine a copy of the document may 
do so at the following office: Mr. Wil¬ 
lard Sitler, Director. Environmental 
Affairs Office (66). Room 950, Veter¬ 
ans Administration. 1425 K Street 
NW.. Washington. D.C. 20420. Phone 
202-389-2526. 

Single copies of the Final Statement 
may be obtained on request to: Direc¬ 
tor. Environmental Affairs Office (66). 
Veterans Administration, 810 Vermont 
Avenue NW., Washington, D.C. 20420. 

Dated: January 4, 1979. 

By direction of the Administrator. 

Rufus H. Wilson. 

« Deputy Administrator. 

CFR Doc. 79-977 Filed 1-10-79; 8:45 am] 


[7035-01-M] 

INTERSTATE COMMERCE 
COMMISSION 

[Permanent Authority Decisions Volume 
No. 62] 

PERMANENT AUTHORITY APPLICATIONS 
Decision-Notice 

Decided: December 26, 1978. 

The following applications are gov¬ 
erned by Special Rule 247 of the Com¬ 
mission's Rules of Practice (49 CFR 
§ 1100.247). These rules provide, 
among other things, that a protest to 
the granting of an application must be 
filed with the Commission within 30 
days after the date notice of the appli¬ 
cation is published in the Federal 
Register. Failure to file a protect, on 
or before February 12, 1979. will be 
considered as a waiver of opposition to 
the application. A protest under these 
rules should comply with Rule 
247(e)(3) of the Rules of Practice 
which requires that it set forth specifi¬ 
cally the grounds upon which it is 
made, contain a detailed statement of 
Protestant’s interest in the proceeding 
(as specifically noted below), and shall 
specify with particularity the facts, 
matters, and things relied upon, but 
shall not include issues or allegations 
phrased generally. A protestant 
should include a copy of the specific 
portions of its authority which protes¬ 
tant believes to be in conflict with 
that sought in the application, and de¬ 
scribe in detail the method—whether 
by joinder, interline, or other means— 
by which protestant would use such 
authority to provide all or part of the 
service proposed. Protests not in rea¬ 
sonable compliance with the require¬ 
ments of the rules may be rejected. 
The original and one copy of the pro¬ 
test shall be filed with the Commis¬ 
sion, and a copy shall be served con¬ 
currently upon applicant’s representa¬ 
tive, or upon applicant if no represena- 
tive is named. If the protest includes a 
request for oral hearing, such request 
shall meet the requirements of section 
247(e)(4) of the special rules and shall 
include the certification required in 
that section. 

Section 247(f) provides, in part, that 
an applicant which does not intend 
timely to prosecute its application 
shall promptly request that it be dis¬ 
missed, and that failure to prosecute 
an application under the procedures of 
the Commission will result in its dis¬ 
missal. 

Further processing steps will be by 
Commission notice, decision, or letter 
which will be served on each party of 
record. Broadening amendments will 
not be accepted after the date of this 
publication . 

Any authority granted may reflect 
administratively acceptable restrictive 
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amendments to the service proposed 
below. Some of the applications may 
have been modified to conform to the 
Commission’s policy of simplifying 
grants of operating authority. 

We Find* With the exceptions of 
those applications involving duly 
noted problems <e.g., unresolved 
common control, unresolved fitness 
questions, and jurisdictional problems) 
we find, preliminarily, that each 
common carrier applicant has demon¬ 
strated that its proposed service is re¬ 
quired by the public convenience and 
necessity, and that each contract carri¬ 
er applicant qualifies as a contract car¬ 
rier and its proposed contract carrier 
service will be consistent with the 
public interest and Lhe national trans¬ 
portation policy. Each applicant is fit, 
willing, and able properly to perform 
the service proposed and to conform to 
the requirements of the Interstate 
Commece Act and the Commission’s 
regulations. This decision is neither a 
major Federal action significantly af 
fecting the quality of the human envi¬ 
ronment nor a major regulatory action 
under the Energy Policy and Conser¬ 
vation Act of 1975. 

In those proceedings containing a 
statement or note that dual operations 
are or may be involved we find, pre¬ 
liminarily and in the absence of the 
issue being raised by a protestant, that 
the proposed dual operations are con¬ 
sistent with' the public interest and 
the national transportation policy suh 
jcct *lo the right of the Commission, 
w'hich is expressly reserved, to impose 
such conditions as it finds necessary to 
insure that applicant’s operations 
shall conform to the provisions of sec¬ 
tion 10930 (formerly section 210) of 
the Interstate Commerce Act. 

It is ordered: In the absence of legal 
ly sufficient protests, filed within 30 
days of publication of this decision- 
notice (or. if the application later be 
comes unopposed), appropriate au¬ 
thority will be issued to each applicant 
(except those with duly noted prob¬ 
lems) upon compliance with certain re 
quirements which will be set forth in a 
notification of effectiveness of this de¬ 
cision-notice. To the extent that the 
authority sought below may duplicate 
an applicant's existing authority, such 
duplication shall not be construed as 
conferring more than a single operat¬ 
ing right. 

Applicants must comply with all spe 
cific conditions set forth in the grant 
or grants of authority u'ithin 90 days 
after the service of the notification of 
the effectiveness of this decision- 
notice, or the application of a non¬ 
complying applicant shall stand 
denied. 


By the Commission. Review' Board 
Number 2. Members Boyle. Eaton, and 
Liberman. 

H. G. Homme. Jr.. 

• Secretary . 

MC 2052 (Sub-15F). filed October 30. 
1978. Applicant: BLAIR TRANSFER. 
INC.. 203 South Ninth. Blair. NE 
68008. Representative: Ariyn L. Wes- 
tergren, Suite 106, 7101 Mercy Road. 
Omaha. NE 68106. To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting meats, 
meat products and meat byproducts , 
and articles distributed by meat-pack¬ 
ing houses, as described in sections A 
and C of Appendix I to the report in 
Descriptions in Motor Carrier Certifi¬ 
cates, 61 M.C.C. 209 and 766, (except 
hides and commodities in bulk), from 
the facilities of Spencer Foods. Inc., at 
or near Schuyler, NE, to points in FL, 
GA, NC. and SC. (Hearing site: 
Omaha, NE.) 

Note —The person or persons who appear 
to be engaged In common control of appli¬ 
cant and another regulated carrier must 
either file an application under 49 U.S.C.S. 
11343(a) (formerly section 5(2) of the Inter¬ 
state Commerce Act), or submit an affidavit 
indicating why such approval is unneces¬ 
sary. 

MC 2421 (Sub-17F), filed October 25, 
1978. Applicant: NEWTON TRANS¬ 
PORTATION CO.. INC., P.O. Box 678. 
Lenoir. NC 28645. Representative: 
Edward G. Villalon, 1032 Pennsylvania 
Bldg.. Pennsylvania Ave, & 13th SL, 
NW. Washington. DC 20004. To oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, in interstate or foreign com¬ 
merce. over irregular routes, trans¬ 
porting new furniture, from Lenoi, 
NC, to points in IL. (Hearing site: 
Charlotte. NC. or Washington, D.CJ 

MC 16903 (Sub-58F). filed November 
8, 1978. Applicant: MOON FREIGHT 
LINES. INC.. P.O. Box 1275. Bloomin- 
ton, IN 47401, Representative: Donald 
W. Smith. P.O. Box 40659, Indianapo¬ 
lis. IN 46240. To operate as a common 
carrier, by motor vehicle, *in interstate 
or foreign commerce, over irregular 
routes, transporting talc from points 
in Windham and Windsor Counties. 
VT. to those points in the United 
States in and cast of MN, IA. MO. AR. 
and LA. (Hearing site: Washington. 
DC.) 

MC 25798 <Sub-346F). filed Novem¬ 
ber 13. 1978. Applicant: CLAY 

HYDER TRUCKING LINES. INC.. A 
North Carolina Corporation. P.O. Box 
1186, Auburndaie. FL 33823. Repre¬ 
sentative: Tony G. Russell (same ad¬ 
dress as applicant). To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
Irregular routes, transporting frozen 
foods, from the facilities of Pet, Incor¬ 


porated. Frozen Foods Division, at (a) 
Allentown, Chambersburg. Fogelsville. 
and Waynesboro. PA, and (b) Martins- 
burg and Ranson, WV. to points in AL. 
FL. GA. LA. MS. NC. SC. and TN. 
(Hearing site: St. Louis, MO.) 

MC 42261 (Sub-140F). filed October 
24. 1978. Applicant: LANGER TRANS¬ 
PORT CORP., Box 305. Jersey City. 
NJ 07303. Representative: W. C. 
Mitchell. 370 Lexington Ave.. New 
York. NY 10017. To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting (1) con¬ 
tainers, and containers parts and ac¬ 
cessories, and (2) materials and sup¬ 
plies used in the manufacture, sale, 
and distribution of the commodities 
named in (1) above, (except commod¬ 
ities in bulk), between points in the 
United States in and east of MN. I A. 
MO, KS. OK. and TX. (Hearing site: 
New York, NY. or Washington, DC.) 

MC 43867 (Sub-44F). filed October 
12, 1978. Applicant: A. LEANDER 

McALISTER TRUCKING COMPA¬ 
NY. a Corporation. P.O. Box 2214. 
1610 East Scott St.. Wichita Falls. TX 
76307. Representative: John T. Wirth, 
717-17th St., Suite 2600, Denver. CO 
80202. To operate as a common carri¬ 
er, by motor vehicle. In interstate or 
foreign commerce, over irregular 
routes, -^transporting (1) asbestos 
cement pipe, and couplings and fit¬ 
tings for asbestos cement pipe, and (2) 
accessories used in the installation of 
the commodities in (1) above, (except 
commodities in bulk), from Lhe facili¬ 
ties of CertainTeed Corporation, at 
Hillsboro. TX. to points in the United 
States (except AK and HI). (Hearing 
site: Dallas. TX.) 

’ MC 50069 (Sub-537F), filed Decern 
ber 1, 1978. Applicant: REFINERS 
TRANSPORT & TERMINAL COR 
PORATION. 445 Earlwood Ave.. 
Oregon. OH 43616. Representative: J. 
A. Kundta. 1100 National City Bank 
Bldg. Cleveland. OH 44114. To operate 
as a common carrier, by motor vehicle, 
in Interstate or foreign commerce, over 
irregular routes, transporting asphalt, 
in bulk, in tank vehicles, from Cleve¬ 
land, OH. to points in AR. FL. KY. IA. 
LA. KS. ME. MI. MN. MS. MO. NE. 
NH. NC. ND. OK. SC. SD. TX. VT. 
VA. WV. AND Wl. (Hearing site: 
Washington. DC.) 

Norn—Dual operations are iuvolved in 
this proceeding. 

MC 51146 (Sub-652F). filed October 
11. 1978. Applicant: SCHNEIDER 

TRANSPORT. INC.. P.O. Box 2298. 
Green Bay. WI 54306. Representative: 
Neil A. DuJardln. (same address as ap¬ 
plicant). To operate as a common car¬ 
rier, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting (1) pet food, <a' 
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between the facilities of Perk Dog 
Food Company, at or near (i) Camp 
Hill. PA, and (ii) Kansas City, KS, on 
the one hand and, on the other, points 
in the United States (except Alaska 
and Hawaii), restricted to the trans¬ 
portation of traffic originating at or 
destined to the named facilities and 
(b) from the facilities of Doane Prod¬ 
ucts, at or near Manassas, VA. to 
points in AL, AR. CT. DE, FL, GA. IA. 
IL, IN, KY. LA. MA. MD, ME, MI, 
MN. MO. MS, NC. NH, NJ. NY. OH. 
PA. RI, SC. TN, VA, VT. WI, and WV, 
and (2) equipment, materials, and sup¬ 
plies used in the manufacture and dis¬ 
tribution of pet food, (except commod¬ 
ities in bulk), from the destination 
States in (l)(b) above, to the facilities 
of Doane Products, at or near Manas¬ 
sas, VA. (Hearing site: Chicago, IL.) 

MC 52704 (Sub-186F). filed October 
23. 1978. Applicant: GLENN McCLEN- 
DON TRUCKING COMPANY, INC., 
P.O. Drawer "H", LaFayette, AL 
36862. Representative: Archie B. Cul- 
breth. Suite 202, 2200 Century Park¬ 
way, Atlanta. GA 30345. To operate as 
a common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting (1) plas¬ 
tic containers and parts for plastic 
containers, from the facilities of 
Amoco Chemicals Corporation, at or 
near Monroe, GA, to points in AL. FL. 
MS. NC. SC. TN, VA. and WV. and (2) 
materials, equipment, and suppliers 
used in the manufacture and distribu¬ 
tion of the commodities in (1) above, 
(except commodities in bulk), from 
points in AL, FL, MS, NC. SC, TN. VA. 
and WV. to the facilities of Amoco 
Chemicals Corporation, at or near 
Monroe, GA. (Hearing site: Atlanta, 
GA.) 

MC 56082 (Sub-75F), filed October 
30, 1978. Applicant: DAVIS & RAN¬ 
DALL. INC., c/o White Inn Suite 50, 
Main Street. Fredonia. NY 14063. Rep¬ 
resentative: Katherine Furness (same 
as above). To operate as a common 
carrier , by motor vehicle, in interstate 
or foreign commerce, over irregular 
routes, transporting such commodities 
as are dealt in by grocery and food 
business houses, (except commodities 
in bulk), from the facilities of Ralston 
Purina Co., at Dunkirk, NY. to points 
in OH, those in PA on and west of U.S. 
Hwy 15, and those in WV on, north 
and west of a line beginning at the 
KY-WV State line and extending 
along U.S. Hwy 60 to junction U.S. 
Hwy 219, and then along U.S. Hwy 219 
to the WV-MD state line. (Hearing 
site: Buffalo, NY.) 

MC 57239 (Sub-42F), filed November 
15. 1978. Applicant: RENNER’S EX¬ 
PRESS, INC., P.O. Box 882. Indiana¬ 
polis, IN 46206. Representative: Alki E. 
Scopelitis, 1301 Merchants Plaza, In¬ 
dianapolis, IN 46204. To operate as a 


common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
regular routes, transporting general 
commodities (except articles of unusu¬ 
al value, classes A and B explosives, 
household goods as defined by the 
Commission, commodities in bulk, and 
those requiring special equipment), 
serving North Vernon, IN, as an off- 
route point in connection with carri¬ 
er’s otherwise authorized regular- 
route operations. (Hearing site: In¬ 
dianapolis, IN, or Chicago. IL) 

MC 59531 (Sub-112F), filed October 
23, 1978. Applicant: AUTO CONVOY 
CO., A Limited Partnership. 3020 
South Haskell Ave., Dallas. TX 75223. 
Representative: Eugene C. Ewald, 100 
West Long Lake Rd.. Suite 102, Bloom¬ 
field Hills, MI 48103. To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting farm 
tractors . between points in TX, OK, 
AR. LA, and MS. (Hearing site: Dallas, 
TX) 

MC 59668 (Sub-9F). filed November 
17, 1978. Applicant: HAROLD G. 

CLINE. INC.. Penns Grove, NJ 08069. 
Representative: M. Bruce Morgan. 104 
Azar Building, Glen Burnie, MD 
21061. To operate as a contract carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting such commodities 
as are dealt in or used by manufactur¬ 
ers and distributors of chemicals, dyes, 
and motor fuel anti knock compounds, 
between the facilities of E. I. duPont 
de Nemours <fe Company, at Haine- 
sport and Edison, NJ, on the one 
hand, and, on the other, points in CT. 
DE, MD, MA, NY, PA, RI, and VA. 
under contract with E. I. duPont de 
Nemours & Company, of Wilmington. 
DE. (Hearing site: Philadelphia. PA). 

MC 61592 (Sub-428F), filed October 
30. 1978. Applicant: JENKINS 

TRUCK LINE, INC., P.O. Box 697, 
Jeffersonville, IN 47130. Representa¬ 
tive: E. A. DeVine, P.O. Box 737, 
Moline, IL 61265. To operate as a 
common carrier ; by motor vehicle. In 
interstate or foreign commerce, over 
irregular routes, transporting (1) pre¬ 
cut log buildings, knocked down or In 
sections, and (2) materials and sup¬ 
plies used in the manufacture and 
erection of the commodities in (1) 
above, (except commodities in bulk), 
from Plymouth, WI, to points in the 
United States (except AK and HI). 
(Hearing site: Chicago, IL. or Milwau¬ 
kee. WI) 

MC 63417 (Sub-177F), filed October 
11, 1978. Applicant: BLUE RIDGE 
TRANSFER CO.. INC., P.O. Box 
13447, Roanoke. VA 24034. Repre¬ 
sentative: William E. Bain (Same as 
above). To operate as a common carri¬ 
er, by motor vehicle, in Interstate or 
foreign commerce, over irregular 


routes, transporting vacuum cleaner 
parts and attachments, brushes , clean¬ 
ing compounds, castings, steel rods, 
and plastic articles, (a) from Lea. MI. 
Belleville. Columbus, Green Springs, 
Fremont, and Marysville, OH. and 
points in Cuyahoga. Lorain, Medina, 
and Summit Counties, OH, to the 
facilities of the Kirby Company, at 
Andrews, TX. and (b) from the facili¬ 
ties of the Kirby Company, at An¬ 
drews, TX, to Orlando, FL. (Hearing 
site: Roanoke, VA, or Washington, 
DC) 

MC 78228 (Sub-99F), filed December 
1, 1978/ Applicant: J MILLER EX¬ 
PRESS, INC., An Ohio Corporation, 
962 Greentree Road. Pittsburgh, PA 
15220. Representative: Henry M. Wick. 
Jr., 2310 Grant Building, Pittsburgh. 
PA 15219. To operate as a common 
carrier, by motor vehicle, in interstate 
or foreign commerce, by motor vehicle 
over irregular routes, transporting 
coke, in bulk, in dump vehicles, from 
Ashland, KY. to points in IL. IN, MI. 
NY. NC, OH, PA. TN. VA. and WV. 
(Hearing site: Washington, DC, or 
Pittsburgh. PA). 

MC 83539 (Sub-512F), filed Decem¬ 
ber 4. 1978. Applicant: C & H TRANS¬ 
PORTATION CO.. INC., P.O. Box 
270535, Dallas. TX 75227. Representa¬ 
tive: Thomas E. James (same address 
as applicant). To operate as a common 
carrier, by motor vehicle, in interstate 
or foreign commerce, over irregular 
routes, transporting cooling Lowers, 
and parts and accessories for cooling 
towers, from the facilities of BAC Prit¬ 
chard, Inc., at Merced, CA, to points in 
the United States (except AK and HI). 
(Hearing site: San Francisco, CA. or 
Dallas, TX) 

MC 85934 (Sub-83F). filed October 
19. 1978. Applicant: MICHIGAN 

TRANSPORTATION CO., a corpora¬ 
tion. 3601 Wyoming Street, P.O. Box 
248, Dearborn, MI 48120. Representa¬ 
tive: Martin J. Leavitt, 22375 Haggerty 
Road. P.O. Box 400, Northville, MI 
48167. To operate as a common carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting coal tar and coal 
tar products , in bulk, in Lank vehicles, 
from Detroit, MI, to points in IL. IN, 
NJ, NY, OH, PA, and WI. (Hearing 
site: Chicago, IL. or Washington. DC) 

MC 87103 (Sub-26F). filed November 
6. 1978. Applicant: MILLER TRANS¬ 
FER & RIGGING COMPANY, a cor¬ 
poration, P.O. Box 6077, Akron, OH 
44312. Representative: Edward P. 
Bocko (same address as applicant). To 
operate as a common carrier, by motor 
vehicle, in interstate or foreign com¬ 
merce. over irregular routes, trans¬ 
porting (1) air compressors, drilling 
equipment, and parts, accessories, and 
attachments for air compressors and 
drilling equipment, and (2) equipment. 
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materials, and supplies used in the 
manufacture and distribution of the 
commodities named in (1) above 
(except commodities in bulk), between 
Franklin. PA. on the one hand, and. 
on the other, points, in the United 
States (except AK and HI). (Hearing 
site: Columbus. OH, or Washington, 
DC) 

Note. Dual operations are involved. 

MC 94393 (Sub-9F), filed November 
9. 1978. Applicant: W. J. CASEY 
TRUCKING RIGGING CO.. INC., 
1200 Springfield Road, Union, NJ 
07083. Representative: George A. 
Olsen. P.O. Box 357, Gladstone, NJ 
07934. To operate as a common carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting (1) power plant 
equipment, and (2) materials, equip¬ 
ment, and supplies used in the manu¬ 
facture, installation, and sale of power 
plant equipment (except commodities 
in bulk), between New York, NY on 
the one hand, and, on the other points 
in the United States (except AK and 
HI), restricted to the transportation of 
the traffic having an immediately 
prior or subsequent movement by 
water. (Hearing site: New York, NY, or 
Washington, DC) 

MC 99653 (Sub-lOF). filed November 
13, 1978. Applicant: VICTORY 

FREIGHT LINES. INC.. P.O. Box 
2254, Birmingham, AL 35201. Repre¬ 
sentative: Roland L. Stichweh, 727 
Frank Nelson Building. Birmingham, 
AL 35203. To operate as a common 
carrier, by motor vehicle, in interstate 
or foreign commerce, over irregular 
routes, transporting cast iron pipe and 
hydrants, and valves, couplings, gas¬ 
kets, and fittings for cast iron pipe and 
hydrants, from the facilities of (1) 
United -States Pipe & Foundry Co., 
and (2) Me Wane Cast Iron Pipe Com¬ 
pany. at or near Birmingham. AL, to 
points in AR. (Hearing site: Birming¬ 
ham. AL) 

MC 99969 (Sub-3F), filed November 
27. 1978. Applicant: HUNTLEY 

TRUCKING COMPANY, a corpora¬ 
tion. Route 1. New Plymouth, OH 
45654. Representative: A. Charles Tell, 
100 E. Broad Street, Columbus, OH 
43215. To operate as a common carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting (1) coal in bulk, 
in dump vehicles, from points in 
Athens, Gallia. Hocking, Jackson, 
Lawrence, and Vinton Counties. OH, 
to West Columbia and Clifton, WV, 
and points in Gallia County, OH, (2) 
general commodities (except groceries 
and hardware), between Haydenville, 
OH, on the one hand, and, on the 
other, points in OH. (3) unfinished 
lumber, between points in Vinton 
County. OH. on the one hand, and, on 
the other, points in OH, and (4) coal. 


clay, and clay products, between Hay¬ 
denville, OH. and those points in 
Hocking County, OH, on and cast of a 
line beginning at the Fairfield-Hock- 
ing County line and extending along 
OH Hwy 664 to junction OH Hwy 56 
and then along OH Hwy 56 to the 
Hocking-Vinton County line, on the 
one hand, and. on the other, points in 
OH. CONDITIONS: (1) Prior to coinci¬ 
dental cancellation, at applicant’s wTit- 
ten request, of its certificate of regis¬ 
tration in MC 99969 (Sub-No. 1), 
issued October 2, 1978. (2) To the 
extent the certificate to be issued here 
authorizes transportation of classes A 
and B explosives in (2) above, it shall 
be limited in point of time to a period 
expiring 5 years from the date of issu¬ 
ance of the certificate. (Hearing site: 
Columbus. OH) 

MC 105457 (Sub-94F), filed October 
10, 1978. Applicant: THURSTON 

MOTOR LINES, INC., 600 Johnston 
Road, Charlotte. NC 28206. Repre¬ 
sentative: John V. Luckadoo (same ad¬ 
dress as applicant). To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting (1) as¬ 
bestos cement pipe, and couplings and 
fittings for asbestos cement pipe and 
(2) accessories used in the installation 
of the commodities in (1) above, from 
the facilities of CertainTeed Corpora¬ 
tion, at Ambler, PA. to points in AL, 
CT. DE, FL, GA. IL, IN. KY, ME, MD, 
MA, MI, MS, NH, NJ, NY, NC, OH, 
RI. SC. TN, VT, VA, WV. and DC. 
(Hearing site: Washington, DC, or 
Philadelphia. PA) 

MC 106603 (Sub-191F), filed Novem¬ 
ber 13, 1978. Applicant: DIRECT 

TRANSIT LINES, INC., 200 Colrain 
Street, SW, Grand Rapids. MI 49508. 
Representative: Martin J. Leavitt, 
22375 Haggerty Road. P.O. Box 400, 
Northvllle. MI 48167. To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting (1) 
building materials, and (2) materials, 
equipment , and supplies used in the 
manfacture, installation, and distribu¬ 
tion of building materials, between the 
facilities of Georgia-Pacific Corpora¬ 
tion, Gypsum Division, in Bucks 
County. PA, on the one hand, and. on 
the other, points in DE, IL, IN, KY, 
MD, MI. NJ, NY, OH, VA, WV. and 
WI. (Hearing site: Washington, DC. or 
Chicago. IL.) 

Note—D ual operations may be involved. 

MC 106674 (Sub-346F), filed October 
23, 1978. Applicant: SCHILLI MOTOR 
LINES. INC.. P.O. Box 123, Reming¬ 
ton. IN 47977. Representative: Jerry L. 
Johnson (same address as applicant). 
To operate as a common carrier, by 
motor vehicle, in interstate or foreign 
commerce, over irregular routes, trans¬ 
porting (1) plasterboard joint systems, 


and materials and supplies used in the 
installation and distribution of plaster¬ 
board joint systems, (except commod¬ 
ities in bulk), (a) from the facilities of 
the Georgia Pacific Corporation, at or 
near Marietta, GA, to points in CT, 
DE, IL. IN, KY, ME. MD. MA, MI. 
NH, NJ, NY, NC, OH. PA, RI. SC. TN, 
VT, VA, WV. and DC. and (b) from the 
facilities of the Georgia Pacific Corpo¬ 
ration, at or near Akron, NY. to points 
in IL, IN, MI, OH, and PA. and (2) ma¬ 
terials and supplies used in the manu¬ 
facture and distribution of plaster¬ 
board joint systems, from points in 
CT. DE, IL. IN, KY, ME, MD, MA, MI. 

NH, NJ, NY. NC, OH. PA. RI, SC. TN. 
VT, VA, WV. and DC, to the facilities 
of the Georgia Pacific Corporation, at 
or near (a) Marietta. GA, and (b) 
Akron. NY. (Hearing site: Chicago, IL. 
or Indianapolis. IN.) 

MC 106674 (Sub-347F), filed October 
23, 1978. Applicant: SCHILLI MOTOR 
LINES. INC.. P.O. Box 123, Reming¬ 
ton, IN 47977. Representative: Jerry L. 
H Johnson (same address as appli¬ 
cant). To operate as a common carrier , 
by motor vehicle, in interstate or for¬ 
eign commerce, over irregular routes, 
transporting plastic pipe, from the 
facilities of Johns-Manville Sales Cor¬ 
poration, at or near Jackson, TN, to 
poinfk in CT. DE, MA, MD. NJ, NY. 
RI, and DC. (Hearing site: Chicago, IL. 
or Indianapolis, IN.) 

MC 107403 (Sub-1138F), filed No¬ 
vember 13, 1978. Applicant: MAT- 

LACK, INC., Ten West Baltimore 
Avenue, Lansdowme, PA 19050. Repre¬ 
sentative: Martin C. Hynes, Jr. (same 
as above). To operate as a common 
carrier, by motor vehicle, in interstate 
or foreign commerce, over irregular 
routes, transporting dry fertilizer, in 
bulk, in tank vehicles, from Lake 
Providence, LA, to points in AR and 

MS, and those points in TX on, north, 
and east of a line beginning at the 
NM-TX State line extending along In¬ 
terstate Hwy 10 to junction Interstate 
Hwy 20. then along Interstate Hwy 20 
to junction Interstate Hwy 35W. then 
south along Interstate Hwy 35W to 
junction Interstate Hwy 35, and then 
along Interstate Hwy 35 to the inter¬ 
national boundary line between the 
United States and Mexico. CONDI¬ 
TION: Pursuant to the Decision in MC 
107403 (Sub-1101F), served October 19. 
1978, this proceeding is being held 
open until such time as a determina¬ 
tion of applicant’s fitness has been 
made in MC 107403 (Sub-llOlF). 
(Hearing site: Washington, DC.) 

MC 107527 (Sub-60F). filed October 
16. 1978. Applicant: POST TRANS 
PORTATION COMPANY, A Corpora¬ 
tion. 1970 E. 213 St., Carson. CA 90745. 
Representative: John C. Allen (same 
address as applicant). To operate as a 
contract carrier, by motor vehicle, in 
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Interstate or foreign commerce, over 
irregular routes, transporting hydro- 
fluosilicic acid , in bulk. in tank vehi¬ 
cles, from Sait Lake City. UT. to 
points in CA, under contract with 
Stauffer Chemical Company, of San 
Francisco, CA. (Hearing site: Los An¬ 
geles, CA, or Salt Lake City, UT.) 

MC 108119 (Sub-108F), filed Novem¬ 
ber 24. 1978. Applicant: E. L. 
MURPHY TRUCKING COMPANY, a 
Corporation, P.O. Box 43010, St. Paul. 
MN 55164. Representative: Andrew R. 
Clark, 1000 First National Bank Bldg., 
Minneapolis. MN 55402. To operate as 
a common carrier , by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting tubing , 
from East Troy, WI, to points in the 
United States (except AK and HI). 
(Hearing site: Milwaukee, WI or Chi¬ 
cago, IL.) 

MC 108119 (Sub-109F), filed Novem¬ 
ber 30, 1978. Applicant: E. L. 

MURPHY TRUCKING COMPANY, a 
Corporation, P.O. Box 43010, St. Paul, 
MN 55164. Representative: Robert 
Gisvold, 1000 First National Bank 
Bldg.. Minneapolis. MN 55402. To op¬ 
erate as a common carrier , by motor 
vehicle, in interstate or foreign com¬ 
merce, over irregular routes, trans¬ 
porting lumber ; lumber products , 
wood, and wood products, from points 
in ID. MT, OR, and WA. to points in 
IL, IN. LA, KY, MI, MN, ND. OH, SD, 
and WI. (Hearing site: Spokane or Se¬ 
attle, WA.) 

MC 108119 (Sub-llOF), filed Decem¬ 
ber 1, 1978. Applicant: E. L. MURPHY 
TRUCKING COMPANY, a Corpora¬ 
tion, P.O. Box 43010, St. Paul. MN 
55164. Representative: Andrew R. 
Clark. 1000 First National Bank Bldg., 
Minneapolis, MN 55402. To operate as 
a common carrier . by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting iron and 
steel buildings, knocked-down, be¬ 
tween points in San Joaquin County. 
CA, on the one hand, and, on the 
other, points in the United States 
(except AK and HI). (Hearing site: 
San Francisco or Los Angeles. CA.) 

MC 109124 (Sub-54F), filed October 
22. 1978. Applicant: SENTLE TRUCK¬ 
ING CORPORATION. P.O. Box 7850, 
Toledo. OH 43619. Representative: 
James M. Burtch. 100 East Broad 
Street, Suite 1800, Columbus. OH 
43215. To operate as a common carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting: materials used in 
the installation of wallboard, from the 
facilities of Rapid Supply, a Division 
of Grand Rapids Gypsum. Inc., at 
Cleveland, OH, to points in IL. IN. and 
Ml. (Hearing site: Columbus. OH.) 

MC 109692 (Sub-75F), filed October 
26. 1978. Applicant: GRAIN BELT 


TRANSPORTATION COMPANY, a 
Corporation, Route 13, Kansas City, 
MO 64161. Representative: Warren H. 
Sapp. P.O. Box 16047, Kansas City. 
MO 64112. To operate as a common 
carrier, by motor vehicle, in interstate 
or foreign commerce, over irregular 
routes, transporting iron and steel ar¬ 
ticles, (1) from the facilities of Norfolk 
Iron and Metal Company at or near 
Norfolk, NE, to points in CO. IL. IN, 
IA. KS, MN. MO. OK, TX. and WI. 
and (2) from Chicago, IL, St. Louis, 
MO. Minneapolis. MN, and Houston, 
TX, to the facilities of Norfolk Iron 
and Metal Company, at or near Nor¬ 
folk, NE. (Hearing site: Omaha. NE, or 
Kansas City. MO.) 

MC 110563 (Sub-251F), filed Novem¬ 
ber 8. 1978. Applicant: COLDWAY 
FOOD EXPRESS. INC.. P.O. Box 747, 
State Route 29 North, Sidney. OH 
45365. Representative: Gerald K. 
Gimmel. Suite 145, 4 Professional 
Drive, Gaithersburg, MD 20760. To op¬ 
erate as a common carrier, by motor 
vehicle, in interstate or foreign com¬ 
merce, over irregular routes, trans¬ 
porting foodstuffs, (except in bulk), 
from New York, NY, to points in CO, 
IL, IN. IA. KY, MI, MO. MN. NE. OH, 
and WI. (Hearing site: New York. NY.) 

MC 111397 (Sub-124F), filed October 
16. 1978. Applicant: DAVIS TRANS¬ 
PORT. INC., 1345 South 4th St.. Pa¬ 
ducah, KY 42001. Representative: H. 
S. Melton. Jr., P.O. Box 1407. Padu¬ 
cah, KY 42001. To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting clay, 
from points in Graves County. KY. 
and Weakly County. TN, to points in 
IL, IN, KY. OH, and PA. (Hearing site: 
Louisville, KY, or Washington. DC.) 

MC 111397 (Sub-125F). filed October 
16, 1978. Applicant: DAVIS TRANS¬ 
PORT, INC., 1345 South 4th Street, 
Paducah. KY 42001. Representative: 
H. S. Melton. Jr.. P.O. Box 1407, Padu¬ 
cah, KY 42001. To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting uranium 
hexafluoride, from the facilities of 
Allied Chemical Corporation, at Me¬ 
tropolis, IL, to the facilities of the 
United States Department of Energy, 
in McCracken County, KY. (Hearing 
site: St. Louis. MO, or Washington, 
DC.) Condition: The certificate to be 
issued in this proceeding shall be lim¬ 
ited in point of time to a period expir¬ 
ing 5 years from its date of issue. 

MC 111397 (Sub-126F), filed October 
16. 1978. Applicant: DAVIS TRANS¬ 
PORT. INC., 1345 South 4th Street. 
Paducah, KY 42001. Representative: 
H. S. Melton, Jr., P.O. Box 1407, Padu¬ 
cah, KY 42001. To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 


irregular routes, transporting granu¬ 
lated slag . from the facilities of H. B. 
Reed Company, at Memphis, TN, to 
points in IL, IN. MI. OH. PA. and WV. 
(Hearing site: Chicago IL. or Washing¬ 
ton. DC.) 

MC 111812 (Sub-599F>, filed October 

30, 1978. Applicant: MIDWEST 
COAST TRANSPORT. INC., a Minne¬ 
sota corporation, P.O. Box 1233. Sioux 
Falls, SD 57101. Representative: 
Ralph H. Jinks (same address as appli¬ 
cant). To operate as a common carrier. 
by motor vehicle, in interstate or for¬ 
eign commerce, over irregular routes, 
transporting frozen foods, and materi¬ 
als and supplies used in the manufac¬ 
ture and distribution of frozen foods, 
(except commodities in bulk), between 
the facilities of The Pillsbury Compa¬ 
ny, at or near Murfreesboro and Nash¬ 
ville. TN. on the one hand, and, on the 
other, points in the United States 
(except TN, AK, and HI), restricted to 
the transportation of traffic originat¬ 
ing at or destined to the named facili¬ 
ties. (Hearingsite: Minneapolis, MN.) 

MC 113106 (Sub-63F), filed October 
18, 1978. Applicant: THE BLUE DIA¬ 
MOND COMPANY, a corporation. 
4401 East Fairmount Ave.. Baltimore. 
MD 21224. Representative: Chester A. 
Zyblut. 366 Executive Bldg., 1030 15th 
Street. NW„ Washington. DC 20005. 
To operate as a common carrier, by 
motor vehicle, in interstate or foreign 
commerce, over irregular routes, trans¬ 
porting plastic containers, and materi¬ 
als, equipment, and supplies used in 
the manufacture and sale of plastic 
containers (except commodities in 
bulk), between the facilities of Hoover 
Universal. Inc., Beverage Bottle Divi¬ 
sion, at or near New r Castle. DE. on the 
one hand, and, on the other, points in 
CT. MD. NJ. NY. PA, VA. WV. and 
DC. (Hearing site: Washington. DC.) 

MC 113362 (Sub-339F). filed October 

31. 1978. Applicant: ELLSWORTH 
FREIGHT LINES, INC., 310 East 
Broadway. Eagle Grove, IA 50533. 
Representative: Milton D. Adams, 
1105Mi Eighth Avenue NE.. P.O. Box 
429, Austin, MN 55912. To operate as a 
common carrier, by motor vehicle, in 
intertate or foreign commerce, over ir¬ 
regular routes, transporting canned 
arid preserved foodstuffs, (except com¬ 
modities in bulk), from the facilities of 
Heinz U.S.A., Division of H. J. Heinz 
Co., at or near Pittsburgh. PA. to 
points in KS. MN. MO. and WI, re¬ 
stricted to the transportation of traf¬ 
fic originating at the named origin 
facilities and destined to the indicated 
destinations. (Hearing site: Pittsburgh, 
PA. or Washington, DC.) 

MC 113434 (Sub-118F), fUed October 
20. 1978. Applicant: GRA-BELL 

TRUCK LINE. INC., 679 Lincoln 
Avenue, Holland. MI 49423. Repre¬ 
sentative: Wilhelmina Boersma, 1600 
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First Federal Building, Detroit, MI 
48226. To operate as a common carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting canned and pre¬ 
served foodstuffs , (except commodities 
in bulk), (1) from the facilities of 
Heinz U.S.A., Division of H.J. Heinz 
Co., at or near Pittsburgh, PA. to 
points in IL, IN. KY, and MI. those 
points in WV on and south of U.S. 
Hwy 50 (except Clarksburg), and those 
points on OH in. south, and west of a 
line beginning at the IN-OH State line 
and extending along Interstate Hwy 
70 to junction Interstate Hwy 77. and 
then along Interstate Hwy 77 to the 
Ohio River, and (2) from the facilities 
of Heinz U.S.A., Division of H. J. Heinz 
Co., at Holland. Ml, to those points in 
PA on and west of U.S. Hwy 220, and 
those points in NY on and west of In¬ 
terstate Hwy 81. restricted in (1) and 
(2) to the transportation of traffic 
originating at the named origin facili¬ 
ties and destined to the indicated des¬ 
tinations. (Hearing site: Pittsburgh, 

PA, or Washington, DC.) 

MC 113855 (Sub-457F), filed Novem¬ 
ber 30. 1978. Applicant: INTERNA¬ 
TIONAL TRANSPORT, INC., a North 
Dakota corporation, 2450 Marion 
Road SE., Rochester, MN 55901. Rep¬ 
resentative: Alan Foss, 502 First Na¬ 
tional Bank Bldg., Fargo, ND 58102. 
To operate as a common carrier, by 
motor vehicle, in interstate or foreign 
commerce, over irregular routes, trans¬ 
porting (1) pre-cut log buildings, and 
(2) materials and supplies used in the 
construction and erection of the com¬ 
modities in (1) above, from points in 
Lyon County. NV, to points in the 
United States in and west of MN, I A, 
NE, CO. and NM (including AK. but 
excluding HI). (Hearing site: Reno, 

NV, or San Francisco. CA.) 

MC 115654 (Sub-115F), filed October 
23. 1978. Applicant: TENNESSEE 

CARTAGE CO.. INC.. P.O. Box 23193, 
Nashville. TN 37202. Representative: 
Henry E. Seaton. 929 Pennsylvania 
Building. 13th and Pennsylvania 
Avenue, NW., Washington. D.C. 20004. 
To operate as a common carrier , by 
motor vehicle, in interstate or foreign 
commerce, over irregular routes, trans¬ 
porting frozen foods, and materials 
and supplies used in the manufacture 
and distribution of frozen foods, 
(except commodities in bulk), between 
the facilities of The Pillsbury Compa¬ 
ny. at or near Murfreesboro and Nash¬ 
ville, TN, on the one hand, and. on the 
other, points in AL, AR, FL, GA. IL, 
IN. KY. LA, MI, MO, MS, NC. OH. SC. 
VA. and WI. restricted to the transpor¬ 
tation of traffic originating at or des¬ 
tined to the facilities of The Pillsbury 
Company at or near Murfreesboro and 
Nashville. TN. (Hearing site: Fridley, 
MN. or Nashville, TN.) 


Note.— In view of the findings in No. MC- 
115654 (Sub. No. 43) of which official notice 
is taken, the certificate to be issued here 
will be limited to a period expiring 3 years 
from its effective date unless: prior to its ex¬ 
piration (but not less than 6 months prior to 
its expiration) applicant files a petition for 
the extension of said certificate and demon¬ 
strates that it has been conducting oper¬ 
ations in full compliance with the terms and 
conditions of its certificate and with the re¬ 
quirements of the Interstate Commerce Act 
and the Commission s regulations. 

MC 115654 (Sub-116F), filed October 
23. 1978. Applicant: TENNESSEE 

CARTAGE CO.. INC.. P.O. Box 23193, 
Nashville. TN 37202. Representative: 
Henry E. Seaton, 929 Pennsylvania 
Bldg., 13th and Pennsylvania Ave. f 
N.W., Washington. DC 20004. To oper¬ 
ate as a common carrier , by motor ve¬ 
hicle. in interstate of foreign com¬ 
merce, over irregular routes, trans¬ 
porting foodstuffs (except commodities 
in bulk), in vehicles equipped with me¬ 
chanical refrigeration, from the facili¬ 
ties of Standard Brands. Inc., at or 
near Birmingham, AL. to points in AL, 
AR, FL, GA. KY, LA. MS, and TN. re¬ 
stricted to the transportation of traf¬ 
fic originating at the named origin 
facilities and destined to the indicated 
destinations. ( Hearing site: New York, 
NY. or Nashville, TN.) 

Note.— In view of the findings in No. MC- 
115654 (Sub-No. 43) of which official notice 
is taken, the certificate to be issued here 
will be limited to a period expiring 3 years 
from its effective date unless, prior to its ex¬ 
piration (but not less than 6 months prior to 
its expiration) applicant fiel files a petition 
for the extension of said certificate and 
demonstrates that it has been conducting 
operations in full compliance with the terms 
and conditions of its cetificate and with the 
requirements of the Interstate Commerce 
Act and the Commission’s regulations. 

MC 115826 (Sub-356F). filed October 
18. 1978. Applicant: W. J. DIGBY, 
INC., A Nevada corporation. 6015 East 
58th Ave., Commerce City. CO 80022. 
Representative: Howard Gore (same 
address as applicant). To operate as a 
common carrier . by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting food¬ 
stuffs, in vehicles equipped with me¬ 
chanical refrigeration, from Kansas 
City, KS. to points in AL. AR. AZ, CT. 
FL, GA. KY. LA. MA, MD. ME. MS. 
NC. NIL NJ. NM, NY, OK, PA. RI, SC, 
TN. TX, VA, VT, and WV. (Hearing 
site: Denver, CO.) 

MC 115931 (Sub-72F), filed October 
25. 1978. Applicant: BEE LINE 

TRANSPORTATION. INC.. P.O. Box 
3987, Missoula, MT 59801. Representa¬ 
tive: Gene P. Johnson. P.O. Box 2471, 
Fargo. ND 58102. To operate as a 
common carrier . by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting (1) 
building materials, pipe, and insula¬ 
tion board, and (2) fittings and mate¬ 


rials used in the installation of plastic 
pipe, from the facilities of (a) Johns- 
Manville Sales corp., at or near (i) 
Wilton, IA, and (ii) Waukegan,-IL, and 
(b) Johns-Manville Perlite Corp.. at or 
near Rockdale, IL, to points in CA, ID. 
MN. MT. ND. OR. SD. UT. WA. and 
WY. (Hearing site: Chicago, IL.) 

MC 115931 (Sub-73F), filed October 
25, 1978. Applicant: BEE LINE 

TRANSPORTATION. INC.. P.O. Box 
3987, Missoula, MT 59801. Representa¬ 
tive: Gene P. Johnson, P.O. Box 2471, 
Fargo. ND 58102. To operate as a 
common carrier, by motor vehicle, 
over irregular routes, transporting (1) 
solar furnace collector and storage sys¬ 
tems, and (2) parts and attachments 
used in the installation and operation 
of the commodities named in (1) 
above, and (3) materials, equipment, 
and supplies used in the manufacture 
of the commodities named in (1) and 
(2) above, between the facilities of 
R.C. solar Company, at or near Ri- 
chardton, ND, on the one hand. and. 
on the other, points in the United 
States (including AK. but excluding 
HI). (Hearing site: Fargo, ND.) 

MC 116763 (Sub-454F), filed Novem¬ 
ber 7, 1978. Applicant: CARL SUBLER 
TRUCKING, INC., North West Street, 
Versailles. OH 45380. Representative: 
H. M. Richters (same address as Appli¬ 
cant). To operate as a common carrier, 
by motor vehicle, over irregular 
routes, transporting such commodities 
as are dealt in or used by manufactur¬ 
ers, converters, and printers of paper 
and paper products, (except commod¬ 
ities in bulk), between the facilities of 
Kimberly-Clark Corporation, in Cal¬ 
houn County, MI. on the one hand, 
and, on the other, points in the United 
States (except AK and HI). (Hearing 
site: Washington. DC.) 

MC 117119 (Sub-707F), filed Decem¬ 
ber l. 1978. Applicant: WILLIS SHAW 
FROZEN EXPRESS. INC., P.O. Box 
188, Elm Springs, AR 72728. Repre¬ 
sentative: L. M. McLean (same address 
as applicant). To operate as a common 
carrier, by motor vehicle, in interstate 
or foreign commerce, over irregular 
routes, transporting meats , meat prod¬ 
ucts and meat byproducts, and articles 
distributed by meat-packing houses as 
described in Sections A and C of Ap¬ 
pendix I to the report in Descriptions 
in Motor Carrier Certificates, 61 
M.C.C. 209 and 766. (except hides and 
commodities in bulk), from the facili¬ 
ties of MBPXL Corporation, at or near 
Dodge City. KS, to points in CA, CT. 
DE, ID. IL. IN. KY. MD, MA. MI. MN. 
NV, NY. OH, OR. PA. TN. UT. WA. 
and WI. restricted to the transporta¬ 
tion of traffic originating at the 
named origin facilities. (Hearing site: 
Kansas City, MO.) 

MC 117574 (Sub-320F), filed October 
19. 1978. Applicant: DAILY EX 
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PRESS. INC.. P.O. Box 39. 1076 Har¬ 
risburg Pike. Carlisle. PA 17013. Rep¬ 
resentative: James W. Hagar, P.O. Box 
1166, 100 Pine Street, Harrisburg, PA 
17108. To operate as a common carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting aluminum arti¬ 
cles, and materials , equipment, and 
supplies used in the manufacture of 
aluminum articles, (except in bulk, in 
tank vehicles), between the facilities 
of Alumax, Inc., in Berkeley County, 
SC, on the one hand, and, on the 
other, points in the United States 
(except AK and HI). (Hearing site: 
Washington, DC.) 

MC 117786 (Sub-36F), filed October 
18, 1978. Applicant: RILEY WHIT¬ 
TLE, INC., A Kentucky corporation. 
P.O. Box 19038, Phoenix, AZ 85005. 
Representative: A. Michael Bernstein, 
1441 E. Thomas Rd.. Phoenix, AZ 
85014. To operate as a common carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting room fresheners 
and cleaning compounds, from Chica¬ 
go. IL, and Columbus, OH, to points in 
CA, OR, and WA. (Hearing site: Phoe¬ 
nix, AZ.) 

MC 118142 (Sub-190F), filed October 
27, 1978. Applicant: M. BRUENGER & 
CO., INC., 6250 North Broadway, 
Wichita, KS 67219. Representative: 
Brad T. Murphree, 814 Century Plaza 
Building, Wichita, KS 67202. To oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, in interstate or foreign com¬ 
merce, over irregular routes, trans¬ 
porting frozen foods, and materials 
and supplies used in the manufacture 
and distribution of frozen foods 
(except commodities in bulk), between 
the facilities of The Pillsbury Compa¬ 
ny, at or near Murfreesboro and Nash¬ 
ville, TN, on the one hand, and. on the 
other, points in AL, GA, FL, NC. SC, 
MS, LA, and VA, restricted to the 
transportation of traffic originating at 
or destined to the named facilities. 
(Hearing Site: Minneapolis. MN, or 
Nashville. TN.) 

MC 118159 (Sub-300F), filed Novem¬ 
ber 28. 1978. Applicant: NATIONAL 
REFRIGERATED TRANSPORT. 
INC., a Louisiana Corporation, P.O. 
Box 51366 Dawson Station. Tulsa. OK 
74151. Representative: Warren L. 
Troupe, 2480 E. Commercial Blvd., 
Fort Lauderdale, FL 33308. To operate 
fus a common carrier, by motor vehicle, 
in interstate or foreign commerce, over 
irregular routes, transporting food¬ 
stuffs (except in bulk), from South 
Hackensack and Jersey City. NJ. to 
Points in AL, FL. GA. NC. SC. and TN. 
(Hearing site: Atlanta. GA.) 

MC 118202 (Sub-95F). filed October 
30, 1978. Applicant: SCHULTZ TRAN¬ 
SIT, INC., P.O. Box 406, Winona. MN 
55987. Representative: Robert S. Lee. 


1000 First National Bank Bldg.. Min¬ 
neapolis, MN 55402. To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting plastic 
containers , between Winona, MN, on 
the one hand, and. on the other, 
points in CO. IL, IN. IA. KS. KY. MD. 
MA, MI, MO, NJ, NY, ND. PA. SC, 
SD. and WI. (Hearing site: Minneapo¬ 
lis. MN.) 

MC 119493 (Sub-244F), filed Novem¬ 
ber 7. 1978. Applicant: MONKEM 
COMPANY, INC., P.O. Box 1196, 
Joplin, MO 64801. Representative: 
Lawrence F. Kloeppel (same address 
as applicant). To operate as a common 
carrier, by motor vehicle, in interstate 
or foreign commerce, over irregular 
routes, transporting such commodities 
as are dealt in by grocery and food 
business houses, between Clinton and 
Davenport, IA, on the one hand, and 
on the other, points in IN. MI. and 
OH. (Hearing site: St. Louis or Kansas 
City. MO.) 

MC 119632 (Sub-82F). filed October 
24. 1978. Applicant: REED LINES. 
INC., 634 Ralston Avenue. Defiance, 
OH 43512. Representative: John P. 
McMahon, 100 East Broad Street, Co¬ 
lumbus, OH 43215. To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting canned 
and preserved foodstuffs, (1) from 
Pittsburgh, PA. to points in IL, IN, 
KY, MI, those in WV on and south of 
U.S. Hwy 50 (except Clarksburg), and 
those in OH on, south, and west of 
line beginning at the IN-OH State line 
and extending along Interstate Hwy 
70 to junction Interstate Hwy 77, and 
then along Interstate Hwy 77 to the 
Ohio River, and (2) from Holland, MI, 
to those points in PA on and west of 
U.S. Hwy 220, restricted in (1) and (2) 
to the transportation of traffic origi¬ 
nating at the named origins and des¬ 
tined to the indicated destinations. 
(Hearing site: Pittsburgh, PA. or Co¬ 
lumbus. OH.) 

MC 119702 (Sub-66F), filed October 
30. 1978. Applicant: STAHLY CART¬ 
AGE. CO., a Delaware corporation, 
119 S. Main Street, Edwardsville, IL 
62025. Representative: . E. Stephen 
Heisley, 805 McLachlen Bank Build¬ 
ing. 666 Eleventh Street, NW. Wash¬ 
ington, DC 20001. To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting liquid 
fertilizer, in bulk, in tank vehicles, 
from Bourbon and Watseka, IL, to 
points in IN. (Hearing site: Houston. 
TX. or Washington, DC.) 

MC 121626 (Sub-8F), filed October 
13. 1978. Applicant: BAYVIEW 

TRUCKING. INC., 7080 Florin-Per- 
kins Rd., Sacremento, CA 95828. Rep¬ 
resentative: Ann M. Pougiales. 100 


Bush St., 21st Floor, San Francisco. 
CA 94104. To operate as a common 
carrier, by motor vehicle, in interstate 
or foreign commerce, over irregular 
routes, transporting (1) such commod¬ 
ities as are dealt in by grocery and 
food business houses, in vehicles 
equipped with mechanical refrigera¬ 
tion, and (2) commodities which are 
otherwise exempt from economic regu¬ 
lation under 49 U.S.C. § 10526(a)(6) 
[formerly section 203(b)(6) of the In¬ 
terstate Commerce Act], when trans¬ 
ported in mixed loads with the com¬ 
modities in (1) above, in vehicles 
equipped with mechanical refrigera¬ 
tion, from the facilities of (a) Kendall 
Foods, Inc., Division of Standard 
Brands. Inc., at Los Angeles, CA, (b) 
Servicecraft Warehouse, Inc., at 
Buena Park. CA, (c) Fleischman’s 
Manufacturing, Division of Standard 
Brands, Inc., at Oakland. CA, (d) 
Standard Brands, Inc.. Modesto Distri¬ 
bution Center, and Merchants Refrig¬ 
eration, Inc., at Modesto. CA, (e) Nu- 
Laid, Inc., at Ripon. CA, (f) Pinata 
Warehouse & Manufacturing. Inc., Di¬ 
vision of Standard Brands, at Rich¬ 
mond. CA. and (g) Topmost Foods, Di¬ 
vision of Pinata Warehouse <fe Manu¬ 
facturing. Inc., at Anaheim. CA. to 
points in AZ. (Hearing site: San Fran¬ 
cisco, CA.) 

MC 121626 (Sub-9F). filed October 
16, 1978. Applicant: BAYVIEW 

TRUCKING. INC., 7080 Florin-Per- 
kins Rd.. Sacremento. CA 95828. Rep¬ 
resentative: Ann M. Pougiales, 100 
Bush St., 21st Floor, San Francisco. 
CA 94104. To operate as a common 
carrier, by motor vehicle, in interstate 
or foreign commerce, over irregular 
routes, transporting (1) such commod¬ 
ities as are dealt in by grocery and 
food business houses, in vehicles 
equipped with mechanical refrigera¬ 
tion, and (2) commodities which are 
otherwise exempt from economic regu¬ 
lation under 49 U.S.C. § 10526(a)(6) 
[formerly section 203(b)(6) of the In¬ 
terstate Commerce Act], when trans¬ 
ported in mixed loads with the com¬ 
modities in (1) above, in vehicles 
equipped with mechanical refrigera¬ 
tion, from the facilities of (a) Camp¬ 
bell Soup Company, Swanson Division, 
at Modesto, CA, (b) Fleischman's Man¬ 
ufacturing, Division of Standard 
Brands, Inc., at Oakland, CA. (c) 
Standard Brands, Inc., Modesto Distri¬ 
bution Center, and Merchants Refrig¬ 
eration. Inc., at Modesto, CA. (d) Nu- 
Laid. Inc., at Ripon. CA, and <e) 
Pinata Warehouse & Manufacturing, 
Inc., Division of Standard Brands, Inc., 
at Richmond, CA, to points in OR. 
(Hearing site: San Francisco. CA.) 

MC 123023 (Sub-9F), filed November 
9. 1978. Applicant: DIPETRO 

TRUCKING CO., a corporation. 2201 
6th Avenue South, Seattle, WA 98134. 
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Represenative: George H. Hart. 1100 
IBM Building. Seattle. WA 98101. To 
operate as a common carrier, by motor 
vehicle, in Interstate or foreign com¬ 
merce. over irregular routes, trans¬ 
porting wine and malt beverages, from 
Fairfield and Los Angeles, CA. and 
points in Los Angeles. Madera, Napa, 
San Francisco. Sonoma. Santa Clara, 
and San Joaquin Counties. CA, to 
points in Snohomish. Skagit* and 
Whatcom Counties. WA. (Hearing site: 
Seattle. WA) 

Note.— Dual operations are Involved. 

MC 123023 (Sub-lOF). filed Novem¬ 
ber 13. 1978. Applicant: DIPIETRO 
TRUCKING COMPANY, a corpora¬ 
tion. 2201 Sixth Avenue South, Seat¬ 
tle. WA 98134. Representative: George 
H. Hart. 1100 IBM Building, Seattle, 
WA 98010. To operate as a common 
carrier, by motor vehicle, in interstate 
or foreign commerce, over irregular 
routes, transporting bananas, from 
Long Beach, San Pedro. Los Angeles, 
and Wilmington. CA. to points in WA. 
(Hearing site: Seattle, WA.) 

Note.—-D ual operations are involved. 

MC 123361 (Sub-7F), filed October 
25. 1978. Applicant: CANTWELL 

MOTOR SERVICE. INC., 1718 Ponti¬ 
ac Rd. East St. Louis. IL 62208. Repre¬ 
sentative: Melvin J. Brendel (same ad¬ 
dress as applicant). To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting food¬ 
stuffs, (1) from St. Louis, MO. to 
points in OH. KY. IN. IA. IL, and MO. 
and (2) from Indianapolis. IN, to 
points in KY, IL, and MO. (Hearing 
site: St. Louis. MO, or Springfield, IL.) 

MC 123778 (Sub-44F). filed Decem¬ 
ber 4, 1978. Applicant: JALT CORP. 
d/b/a, UNITED NEWSPAPER DE¬ 
LIVERY SERVICE. INC., 802 Raritan 
Center, Edison, NJ 08817. Representa¬ 
tive: Morton E. Kiel. Suite 6193, 5 
World Trade Center, New York, NY 
10048. To operate as a contract carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting magazines and 
books, from Edison. NJ, to Wilming¬ 
ton, DE. points in CT and NJ. those in 
NY on and east of NY Hwy 14, those 
in MD and PA on and east of US Hwy 
15, and DC. under contract with print¬ 
ing houses, publishing houses, or 
newsdealers. CONDITION: Prior or 
coincidental cancellation, at appli¬ 
cant’s written request, of duplicating 
portions of Permit No. MC-123778 and 
No. MC-123778 (Sub-Nos. 19. 21. and 
23). (Hearing site: New York, NY). 

MC 124692 (Sub-247F), filed October 
30. 1978. Applicant: SAMMONS 

TRUCKING, a corporation, P.O. Box 
4347, Missoula, MT 59806. Representa¬ 
tive: J. David Douglas (same address 
as applicant). To operate as a common 


carrier, by motor vehicle, in interstate 
or foreign commerce, over irregular 
routes, transporting iron and steel ar¬ 
ticles, from the facilities of Jones & 
Laughlln Steel Corp., at Hammond. 
IN, to Muscatine. IA. restricted to the 
transportation of traffic originating at 
the named origin facilities. (Hearing 
site: Chicago. IL.) 

MC 124692 (Sub-248F). filed October 
31, 1978. Applicant: SAMMONS 

TRUCKING, a corporation, P.O. Box 
4347. Missoula, MT 59806. Representa¬ 
tive: J. David Douglas (same address 
as applicant). To operate as a common 
carrier, by motor vehicle, in interstate 
or foreign commerce, over irregular 
routes, transporting fence posts, from 
McMinnville, OR. to points in AZ. CO, 
ID, KS. MT. NE, NV, ND. SD, UT. 
WA. and WY. (Hearing site: Portland. 
OR.) 

MC 124835 (Sub-12F). filed Novem¬ 
ber 6, 1978. Applicant: PRODUCERS 
TRANSPORT CO., a corporation. P.O. 
Box 4022, Chattanooga. TN 37405. 
Representative: Charles T. Williams 
(same as above). To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting cement, 
in bulk, in tank vehicles, from the 
facilities of Missouri Portland Cement 
Co., and Dundee Cement Co., at or 
near Nashville, TN, to points in KY. 
CONDITION: Issuance of a certificate 
in this proceeding is subject to the 
prior or coincidental cancellation, at 
the written joint request of applicant 
and its affiliate. Liquid Transporters, 
Inc., of the latter’s Certificate MC 
112617 (Sub-225). (Hearing site: Chat¬ 
tanooga or Nashville, TN.) 

MC 125708 (Sub-155F), filed Novem¬ 
ber 28. 1978. Applicant: THUNDER- 
BIRD MOTOR FREIGHT LINES. 
INC.. 425 W. 152nd Street. East Chica¬ 
go. IN 46312. Representative: Anthony 
C. Vance. 1307 Dolley Madison Blvd., 
McLean* VA 22101. To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting scrap 
iron, scrap steel, and scrap non-ferrous 
metals, from the facilities of David J. 
Joseph Co., at Baldwin, Indiantown, 
and Tampa, FL, to points in AL, AR, 
CT. DE, GA. IL. IN. IA. KY. KS. LA. 
MD. MA. MI. MN, MS. MO. NJ. NY. 
NC, OH. OK. PA, SC. TN, TX, VA. 
WV, and WI. restricted to the trans¬ 
portation of traffic originating at the 
named origin facilities. (Hearing site: 
Cincinnati, OH.) 

MC 128246 (Sub-33F), filed October 
18. 1978. Applicant: SOUTHWEST 

TRUCK SERVICE, a corporation. 
P.O. Box A. D.. Watsonville. CA 95076. 
Representative: William F. King, Suite 
400, Overlook Bldg., 6121 Lincolnia 
Rd., Alexandria, VA 22312. To operate 
as a contract carrier, by motor vehicle. 


in interstate or foreign commerce, over 
Irregular routes, transporting food¬ 
stuffs, (except commodities in bulk), 
from the facilities of American Home 
Foods, Division of American Home 
Products Corp., at or near Vacaville, 
CA, to points in AZ. NM, OK. and TX. 
under contract with American Home 
Foods. Division of American Home 
Products Corp., of New York, NY. 
(Hearing site: Washington, DC.) 

MC 128246 (Sub-34F), filed October 
18. 1978. Applicant: SOUTHWEST 

TRUCK SERVICE, a corporation. 
P.O. Box A. D.. Watsonville. CA 95076. 
Representative: William F. King. Suite 
400, Overlook Bldg., 6121 Lincolnia 
Rd.. Alexandria, VA 22312. To operate 
as a contract carrier, by motor vehicle, 
in interstate or foreign commerce, over 
irregular routes, transporting frozen 
fruits, frozen vegetables, and frozen 
berries, (1) between points in CA. on 
the one hand, and, on the other, 
points in WA. and (2) from Ogden. UT. 
and points in CA and WA. to points in 
IA. IL, KS. MN. MO, NE. and WI. 
under contract with John Inglis 
Frozen Foods Co., of Modesto. CA. 
(Hearing site: Modesto, CA.) 

MC 128543 (Sub-13F), filed Novem¬ 
ber 9. 1978. Applicant: CRESCO 

LINES, INC., 13900 South Keeler 
Avenue. Crestwood, IL 60445. Repre¬ 
sentative: Allan C. Zuckerman. 39 
South LaSalle Street. Chicago. IL 
60603. To operate as a contract carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting (1) fire sprinkler 
systems, pipe, vali>es, sprinkler heads , 
and pipe hangers, and (2) materials , 
equipment, and supplies used in the 
manufacture, installation, and distri¬ 
bution of fire sprinkler systems, be 
tween those points in the United 
States In and east of ND, SD. NE. KS. 
OK. and TX, under contract with 
Grinnell Fire Protection Systems 
Company. Inc., of Providence, HI. 
(Hearing site: Chicago. IL.) 

MC 129032 (Sub-62F). filed October 
30. 1978. Applicant: TOM INMAN 
TRUCKING. INC., 6015 So. 49th West 
Avenue, Tulsa, OK 74107. Representa¬ 
tive: David R. Worthington (same ad¬ 
dress as applicant). To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
Irregular routes, transporting confec¬ 
tionery (except in bulk). In vehicles 
equipped with mechanical refrigera 
tlon, from the facilities of E. J. Brach 
& Sons, at or near Chicago. IL. to 
points in TX and OK. restricted to the 
transportation of traffic originating at 
the named origin facilities. (Hearing 
site: Chicago, IL. or St. Louis. MO.) 

MC 129032 <Sub-63F). filed October 
30, 1978. Applicant: TOM INMAN 

TRUCKING. INC., 6015 So. 49th West 
Avenue. Tulsa. OK 74107. Reprasenta- 
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tive: David R. Worthington (same ad¬ 
dress as applicant). To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting such 
commodities as are dealt in by grocery 
and food business houses, (except com¬ 
modities in bulk, in tank vehicles), in 
vehicles equipped with mechanical re¬ 
frigeration. from the facilities of 
Kraft. Inc., at (a) Champaign. IL, (B) 
New Ulm, MN, and (c) Wausau, IL, to 
points in CA. restricted to the trans¬ 
portation of traffic originating at the 
named origin facilities and destined to 
the indicated destinations. (Hearing 
site: Chicago, IL. or Oklahoma City, 
OK.) 

MC 133119 (Sub-147F), filed Novem¬ 
ber 6. 1978. Applicant: HEYL TRUCK 
LINES, INC. P.O. Box 206, Akron, IA 
51001. Representative: A. J. Swanson, 
P. O. Box 81849, Lincoln, NE 68501. To 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting meats, meat products and 
meat byproducts, and articles distrib¬ 
uted by meat-packing houses, as de¬ 
scribed in Sections A and C of Appen¬ 
dix I to the report in Descriptions in 
Motor Carrier Certificates , 61 M.C.C. 
209 and 766, (except hides and com¬ 
modities in bulk), from the facilities of 
MBPXL Corporation, at or near 
Dodge City, KS. to points in the 
United States (except AK, CT. DE, HI. 
KS, ME. MD. MA. NH. NJ. NY. PA. 
RI. and VT), restricted to the trans¬ 
portation of traffic orginating at the 
named origin. (Hearing site: Wichita, 
KS. or Omaha. NE.) 

MC 133591 (Sub-52F), filed October 
23, 1978. Applicant: WAYNE DANIEL 
TRUCK. INC., P.O. Box 303, Mount 
Vernon, MO 65712. Representative: 
Harry Ross. 58 South Main St., Win¬ 
chester. KY 40391. To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting food¬ 
stuffs (except meats, meat products 
and meat by-products, frozen foods, 
and commodities in bulk), from the 
facilities of Sunmark, Inc., at or near 
St. Louis. MO. to points in CT. DE. 
FL, GA. IL. MD. MA. NJ. NY, OH. PA. 
HI. NC. SC. VA, and DC. (Hearing site: 
St. Louis. MO, or Washington. DC.) 

Note: Dual operations are involved. 

MC 134134 (Sub-31), filed October 
20, 1978. Applicant: Mainliner Motor 
Express, Inc., a Delaware corporation. 
4202 Dahlman Avenue. Omaha, NE. 
Representative: James F. Crosby, P.O. 
Box 37205, Omaha. NE 68137. To oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, in interstate or foreign com¬ 
merce. over irregular routes, trans¬ 
porting synthetic fiber and synthetic 
fiber waste, from points in CT and MA 
10 the facilities of Koenig & Sons, 
Inc., at or near Trenton. NJ: and (2) 


plastic materials, (a) from the facili¬ 
ties of Koenig & Sons, at or near 
Trenton, NJ, to Houston. TX. and 
Grand Island. NE. and to points in CT, 
MA, MI, and OH, and (b) from points 
in OH to points in MI. (Hearing site: 
New York. NY.) 

MC 134286 (Sub-84F). filed October 
18. 1978. Applicant: ILLINI EX¬ 

PRESS, INC., a Nebraska corporation, 
P.O. Box 1564, Sioux City. IA 51102. 
Representative: Charles J. Kimball. 
350 Capitol Life Center, 1600 Sherman 
St., Denver. CO 80203. To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting (1) 
boots, shoes, and handbags, and (2) 
materials, equipment, and supplies 
used in the manufacture and distribu¬ 
tion of the commodities named in (1) 
above, (except commodities in bulk), 
between points in MA, NH, NJ, and 
NY, on the one hand, and, on the 
other, points in AR. IL, MO, and TN. 
(Hearing site: St. Louis, MO, or Sioux 
City, IA.) 

Note: The person or persons who appear 
to be engaged in common control between 
applicant and another regulated carrier 
must either file an application under 49 
U.S.C. 11343(a) (formerly Section 5(2) of 
the Interstate Commerce Act), or submit an 
affidavit indicating why such approval is 
unnecessary. 

MC134477 (Sub-278F). filed October 
13. 1978. Applicant: SCHANNO 

TRANSPORTATION. INC., 5 West 
Mendota Road, West St. Paul. MN 
55118. Representative: Robert P. Sack, 
P.O. Box 6010, West St. Paul, MN 
55118. To operate as a common carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting cleaning com¬ 
pounds, polishing compounds, textile 
softener, lubricants, hypochlorite solu¬ 
tion, deodorants, disinfectants, paints, 
stains, varnishes, plastic bags, and fil¬ 
ters, (except commodities in bulk), 
from the facilities of Economics Labo¬ 
ratory, Inc., at or near Garland. TX. to 
Denver, CO. Joliet, IL, and Wichita 
and Kansas City, KS. restricted to the 
transportation of traffic originating at 
the named origin and destined to the 
named destinations. (Hearing site: St. 
Paul. MN.) 

MC 134477 (Sub-279F), filed October 
13. 1978. Applicant: SCHANNO 

TRANSPORTATION, INC., 5 West 
Mendota Road. West St. Paul, MN 
55118. Representative: Robert P. Sack, 
P.O. Box 6010. West St. Paul. MN 
55118. To operate as a common carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting confectionery 
products , (except commodities in 
bulk), from the facilities of Pearson 
Candy Company, at or near St. Paul, 
MN, to Atlanta, GA, Chicago, IL, and 


Dallas. TX. and points in CT. DE. ME. 
MD. MA, NH, NJ. NY. PA. RI. VT. VA. 
WV, and DC. (Hearing site: St. Paul. 

MN. ) 

MC 134599 (Sub-168F). filed Decem¬ 
ber 4. 1978. Applicant: INTERSTATE 
CONTRACT CARRIER CORP., a 
Delaware corporation. P.O. Box 30303, 
Salt Lake City, UT 84125. Representa¬ 
tive: Richard A. Peterson. P.O. Box 
81849, Lincoln, NE 68501. To operate 
as a contract carrier, by motor vehicle, 
in interstate or foreign commerce, over 
irregular routes, transporting U) 
aquariums, aquarium accessories, and 
household pet cages, and (2) supplies 
and equipment used in the installation 
and maintenance of the commodities 
in (1) above, (except commodities in 
bulk and those which because of size 
or weight require the use of special 
equipment), from the facilities of 
Mattel. Inc., at Compton, CA, to 
points in NV. under continuing 
contract(s) with Metaframe Corpora¬ 
tion, of Elmw'ood Park. NJ. (Hearing 
site: Lincoln NE, or Salt Lake City. 
UT.) 

Note: Dual operations are Involved in this 
proceeding. 

MC 134724 (Sub-7F). filed October 
23. 1978. Applicant: BIG RIG RE¬ 
FRIGERATION. INC., 6465 South 
86th Street, Omaha. NE 68127. Repre¬ 
sentative: Arlyn L. Westergren, Suite 
106, 7101 Mercy Road, Omaha. NE 
68106. To operate as a common carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting meats, meat prod¬ 
ucts and meat byproducts, and articles 
distributed by meat-packing houses, as 
described in Sections A and C of Ap¬ 
pendix I to the report in Descriptions 
in Motor Carrier Certificates, 61 
M.C.C. 209 and 766. from the facilities 
of Palaraera Beef Corp., at Omaha. 

NE. to points in CT. MD. MA. NJ. NY. 
PA, RI. VA. WV, and DC. (Hearing 
site: Omaha, NE.) 

MC 135518 (Sub-1 IF), filed Novem¬ 
ber 22. 1978. Applicant: WESTERN 
CARRIERS. INC.. 2100 Alaskan Way, 
Seattle, WA 98121. Representative: 
George R. LaBissoniere, 1100 Norton 
Building, Seattle. WA 98104. To oper¬ 
ate as a common carrier * by motor ve¬ 
hicle, in interstate or foreign com¬ 
merce. over irregular routes, trans¬ 
porting foodstuffs (except in bulk), in 
vehicles equipped with mechanical re¬ 
frigeration, from Turlock. Modesto, 
Gustlne, and Stockton, CA. and those 
points in CA in and south of Santa 
Cruz, San Benito, Fresno. Madera, and 
Inyo Counties. CA, to points in OR 
and WA. (Hearing site: Los Angeles. 
CA.) 

MC 135609 (Sub-5F), filed November 
20, 1978. Applicant: FRED W. MO- 
HOLLAND, P.O. Box 98. Princeton. 
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ME 04668. Representative: Frederick 
T. McGonagle. 36 Main St.. Gorham, 
ME 04038. To operate as a contract 
carrier, by motor vehicle, in interstate 
or foreign commerce, over irregular 
routes, transporting paper and paper 
products, from Lincoln. ME. to points 
in AL. DE. FL. GA. IL. IN. KY. MD. 
MI. MS. NJ. NC. OH. SC. TN. VA. WV. 
WI. and DC. under contract with Lin¬ 
coln Pulp & Paper Co.. Inc., of Lin¬ 
coln, ME. (Hearing site: Bangor or 
Portland, ME.) 

MC 135639 <Sub-10F), filed Novem¬ 
ber 22. 1978. Applicant: QUEENS¬ 
WAY, INC., 196 N. Keyser Ave.. Old 
Forge. PA 18518. Representative: John 
W. Frame. Box 626. Camp Hill, PA 
17011. To operate as a common carri¬ 
er. by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting glass containers, 
from the facilities of Mctropak Con¬ 
tainers. at Washington. PA. to points 
in CT. IL. IN, ME. MA. NH. NY. OH, 
RI. and VT, restricted to the transpor¬ 
tation of traffic originating at the 
named origin facilities. (Hearing site: 
Harrisburg, PA.) 

MC 135867 (Sub-5F), filed Septem¬ 
ber 22. 1978. Applicant: H.T.L., INC.. 
P.O. Box 122. Fairfield. AL 35064. 
Representative: Robert E. Tate, P.O. 
Box 517, Evergreen, AL 36401. To op¬ 
erate as a contract carrier. by motor 
vehicle, in interstate or foreign com¬ 
merce. over irregular routes, trans¬ 
porting (1) (a) pipe, fittings, valves, 
fire hydrants, and castings, and (b) 
materials and supplies used in the in¬ 
stallation of the commodities in (1) (a) 
above, from the facilities of the Ameri¬ 
can Cast Iron Pipe Company, at Bir¬ 
mingham, AL, to those points in the 
United States in and east of ND, SD. 
WY, CO, and NM; and (2) materials 
and supplies used in the manufacture 
and distribution of the commodities in 
<1) above, (except commodities in bulk, 
in tank vehicles), from the destination 
points in (1) above, to the origin facili¬ 
ties in (1) above, in (1) and (2) above; 
all of the service in (1) and (2) above 
to be performed under contract with 
American Cast Iron Pipe Company, of 
Birmingham. AL. (Hearing site: Bir¬ 
mingham, AL. and Atlanta. GA.) 

Not*.—D ual operations are Involved m 
this proceeding. 

MC 136168 (Sub-28F). filed Decern 
ber 5. 1978. Applicant: WILSON CER¬ 
TIFIED EXPRESS). INC., a Delaware 
corporation. P.O. Box 3320, De* 
Moines. IA 50316. Representative: 
Donald L. Stem. Suite 610, 7171 Mercy 
Road. Omaha. NE 68106. To operate 
as a contract carrier, by motor vehicle. 
In Interstate or foreign commerce, over 
irregular routes, transporting meat, 
meal products and meat by-products, 
and articles distributed by meat-pack¬ 
ing houses, as described in sections A 


and C of Appendix I to the report In 
Descriptions in Motor Carrier Certifi¬ 
cates. 61 M.C.C. 209 and 766, (except 
hides and commodities in bulk). (1) 
from the facilities of Wilson Foods 
Corporation, at Monmouth. IL. to 
points in CT. DE. ME. MA. MD. NH. 
NJ. NY. PA. RI, VT, VA, WV. and DC, 
and (2) from the facilities of Wilson 
Foods Corporation, at Cedar Rapids 
and Des Moines, IA, to points In CO; 
all of the operations in (1) and (2) 
above to be performed under contract 
with Wilson Foods Corporation, of 
Oklahoma City, OK. (Hearing site: 
Oklahoma City, OK.) 

Note.— Dual operations are involved in 
this proceeding. 

MC 136343 (Sub-153F). filed Novem¬ 
ber 7, 1978. Applicant: MILTON 

TRANSPORTATION. INC., P.O. Box 
355, Milton, PA 17847. Representative: 
Herbert R. Nurick. P.O. Box 1166, 
Harrisburg. PA 17108. To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting such 
commodities as are dealt in or used by 
manufacturers, converters, and print¬ 
ers of paper and paper products, 
(except commodities In bulk), between 
the facilities of Kimberly-Clark Corpo¬ 
ration, in Emmett Township. (Cal¬ 
houn County), MI, on the one hand, 
and, on the other, points in the United 
States (except AK. III. and MI). 
(Hearing site: Detroit or Lansing. MI.) 

MC 138313 (Sub-45F). filed Novem¬ 
ber 9. 1978. Applicant: BUILDERS 
TRANSPORT. INC., 409 14th Street 
S.W., Great Falls. MT 59404. Repre¬ 
sentative: Irene Warr, 430 Judge 
Building. Salt Lake City. UT 84111. To 
operate as a common carrier, by motor 
vehicle, in interstate or foreign com¬ 
merce. over irregular routes, trans¬ 
porting lumber, millwork, and wood 
products, from points in OR. WA. ID, 
and MT, to points in ND, SD. WY, and 
UT. (Hearing site: Portland, OR. or 
Washington. DC.) 

MC 138345 (Sub-lOF). filed Novem¬ 
ber 29, 1978. Applicant: BASIL B. 
GORDON, d/b/a VALLEY SPREAD¬ 
ER COMPANY. 260 N. Ninth Street. 
Brawley. CA 92227. Representative: R. 
Y. Schureman, 1545 Wiishire Boule¬ 
vard.. Los Angeles, CA 90017. To oper¬ 
ate as a common carrier , by motor ve¬ 
hicle. In interstate or foreign com¬ 
merce, over irregular routes, trans¬ 
porting liquid chemicals, from the 
Port of Entry on the International 
Boundary line, between the United 
States and the Republic of Mexico, at 
Calexico. CA. to points in Los Angeles. 
San Joaquin, and Contra Costa Coun¬ 
ties, CA. (Hearing site: Los Angeles. 
CA.) 

MC 138875 (Sub-117F). filed Novem¬ 
ber 6, 1978. Applicant: SHOEMAKER 


TRUCKING COMPANY, a corpora¬ 
tion. 11900 Franklin Road. Bosie. ID 
83705. Representative: F. L. Sigloh 
(same address as applicant). To oper¬ 
ate as a common carrier, by motor ve¬ 
hicle. in interstate or foreign com¬ 
merce. over irregular routes, trans¬ 
porting wines, (except in bulk), in ve¬ 
hicles equipped with mechanical re¬ 
frigeration. from Chicago, IL, to 
points in WA. restricted to the trans¬ 
portation or traffic originating at the 
named origin. (Hearing site: Seattle 
WA, or Portland. OR.) 

MC 138882 (Sub-172F). filed October 
30. 1978. Applicant: WILEY SAND¬ 
ERS TRUCK LINES. INC.. P.O. 
Drawer 707, Troy, AL 36081. Repre¬ 
sentative: James W. Segrest (same ad¬ 
dress as applicant). To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting wheat 
flour (except in bulk and tank vehi¬ 
cles), from the facilities of Con Agra 
Corp., at Chester, IL. to points in AL. 
AR. IN, IA. KS. KY. LA. MS. MO. NE. 
OH. OK. TN. TX. FL. SC. NC. and 
GA. (Hearing site: St. Louis, MO. or 
Montgomery. AL.) 

MC 139299 (Sub-3F), filed November 
29. 1978. Applicant: UNRUH GRAIN. 
INC.. P.O. Box 95. Copeland, KS 
67837. Representative: Clyde N. Chris- 
tey. Kansas Credit Union Bldg.—-Suite 
110L, 1010 Tyler, Topeka, KS 66612. 
To operate as a common carrier, by 
motor vehicle, in interstate or foreign 
commerce, over Irregular routes, trans¬ 
porting alfalfa pellets, from Great 
Bend and Sublette, KS, to points in 
OK and TX. and (2) from Muilinville, 
KS. to points in AR. OK, and TX. 

(Hearing site: Kansas City. MO.) 

MC 139378 (Sub-3F). filed December 
1, 1978. Applicant: LLOYD C. 

BUSBEE. P.O. Box 6344. Mobile, AL 
36606. Representative: Jack H. Blan 
shan. Suite 200. 205 West Touhy 
Avenue, Park Ridge, IL 60068. To op¬ 
erate as a common carrier, by motor 
vehicle. In interstate or foreign com¬ 
merce, over irregular routes, trans¬ 
porting meats, meat products and 
meat byproducts, and articles distrib¬ 
uted by meat-packing houses, as de¬ 
scribed in sections A and C of Appen¬ 
dix I to the report in Descriptions in 
Motor Carrier Certificates, 61 M.C.C. 
209 and 766, (except hides and com¬ 
modities in bulk), from the facilities of 
Wilson Foods Corporation, at Des 
Moines and Cedar Rapids. I A. to 
points in AL. LA. and MS, restricted to 
the transportation of traffic originat¬ 
ing at the named origin facilities and 
destined to the named destinations. 
(Hearing site: Oklahoma City. OK, or 
Chicago, IL.) 

MC 139495 (Sub-391F), filed Septem¬ 
ber 27. 1978. Applicant: NATIONAL 
CARRIERS. INC.. 1501 East 8th 
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Street, P.O. Box 1358, Liberal, KS 
67901. Representative: Herbert Alan 
Du bin, 1320 Fenwick Lane, Silver 
Spring, MD 20910. To operate as a 
common earner, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting petro¬ 
leum , petroleum products , and gaso¬ 
line additives, in containers, and (2) 
such commodities as are dealt in by 
distributors of petroleum products, in 
mixed loads with the commodities in 
(1) above, from the facilities of 
Texaco. Inc., in Jefferson County. TX. 
to points in IL, IA. KS, KY. MI. MO. 
NE. OH. OK. and WI. (Hearing site: 
Washington, DC.) 

MC 139495 (Sub-393F), filed October 
20. 1978. Applicant: NATIONAL CAR¬ 
RIERS, INC.. 1501 East 8th Street. 
P.O. Box 1358. Liberal, KS 67901. Rep¬ 
resentative: Herbert Alan Dubin, 1320 
Fenwick Lane, Silver Spring. MD 
20910. To operate as a common carri¬ 
er. by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting canned goods, 
and pet foods, (1) from points in Los 
Angeles, Orange, Riverside, San Ber¬ 
nardino, and San Diego Counties. CA. 
to points in the United States in and 
east of MN. IA. NE, KS. OK. and NM. 
and (2) from San Diego, CA, to points 
in ID. OR, and WA. (Hearing site: Los 
Angeles, or San Diego. CA.) 

MC 139934 (Sub-4F), filed October 
20. 1978. Applicant: ALL SOUTHERN 
TRUCKING. INC., 1909 East Hemlock 
Avenue. P.O. Box 2698, Tampa. FL 
33601. Representative: M. Craig 
Massey, 202 East Walnut Street. P.O. 
Drawer J. Lakeland, FL 33802. To op¬ 
erate as a common carrier, by motor 
vehicle, in interstate or foreign com¬ 
merce. over irregular routes, trans¬ 
porting general commodities (except 
articles of unusual value, classes A and 
B explosives, household goods as de¬ 
fined by the Commission, and com¬ 
modities requiring special equipment), 
having an immediately prior or subse¬ 
quent movement by water or rail, (1) 
between points in FL. (2) between 
Jacksonville, FL, on the one hand, 
and. on the other, points In AL and 
GA. (3) between Savannah. GA, on the 
one hand, and. on the other, points in 
PL and GA, and (4) between Mobile, 
AL, on the one hand. and. on the 
other, points in AL. GA, and FL. 
(Hearing site: Tampa. FL.) 

MC 140389 (Sub-41F), filed Novem¬ 
ber 27, 1978. Applicant: OSBORN 
TRANSPORTATION. INC., P.O. Box 
1830, Gadsden. AL 35902. Representa¬ 
tive: Clayton R. Byrd, P.O. Box 12566, 
Atlanta, GA 30315. To operate as a 
comrnon carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting food¬ 
stuffs (except in bulk, in tank vehi¬ 
cles). in vehicles equipped with me¬ 


chanical refrigeration, from the facili¬ 
ties of Kraft. Inc., at or near Lakeland. 
FL, to points in AL. GA, KY, LA, MS. 
NC. SC. TN. and VA. (Hearing site: 
Tampa. FL, or Atlanta, GA.) 

MC 141804 (Sub-142F), filed October 
10. 1978. Applicant: WESTERN EX¬ 
PRESS, DIVISION, of Interstate 
Rental. Inc., a Nevada corporation. 
P.O. Box 3488, Ontario. CA 91761. 
Representative: Frederick J. Coffman 
(same address as applicant). To oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing synthetic staple fiber, synthetic 
fiber yam, and synthetic plastics , from 
Irmo and Columbia. SC. Bermuda 
Hundred. VA, and Milledgeville, GA, 
to points in CA, and NV. (Hearing site: 
Los Angeles or San Francisco. CA.) 

MC142288 (Sub-5F). filed November 
28, 1978. Applicant: HAMILTON 

TRUCKING CO. OF OKLAHOMA. 
INC., 12612 E. Admiral Place, Tulsa, 
OK 74115. Representative: J. David 
Geiger (same address as applicant). To 
operate as a common carrier, by motor 
vehicle, in interstate or foreign com¬ 
merce, over irregular routes, trans¬ 
porting dry granulated fertlizer, from 
Catoosa, OK, to points in AR. CO, KS. 
MO, and TX. (Hearing site: Tulsa. OK. 
or Oklahoma City, OK.) 

MC 143059 (Sub-34F), filed Novem¬ 
ber 27. 1978. Applicant: MERCER 
TRANSPORTATION CO., a Texas 
Corporation. P.O. Box 35610, Louis¬ 
ville, KY 40232. Representative: J. L. 
Stone (same address as applicant). To 
operate as a common carrier, by motor 
vehicle, in interstate or foreign com¬ 
merce, over irregular routes, trans¬ 
porting iron and steel articles , from 
the facilities of Northwestern Steel 
and Wire Co., at or near Sterling and 
Rock Falls. IL, to points in AL, AR. 
GA. IN. IA, KS. KY. LA. MI. MN. MS. 
MO. NE. ND. OH, OK. SD. TN. TX. 
and WI, restricted to the transporta¬ 
tion of traffic originating at the 
named origins. (Hearing site: Louis¬ 
ville, KY, or Washington, DC.) 

MC 143059 (Sub-36F), filed Novem¬ 
ber 29. 1978. Applicant: MERCER 
TRANSPORTATION CO. a Texas 
Corporation. P.O. Box 35610 Louis¬ 
ville, KY 40232. Representative: J. L. 
Stone (same address as appplicant). To 
operate as a common carrier, by motor 
vehicle, in interstate or foreign com¬ 
merce. over irregular routes, trans¬ 
porting cross ties, switch ties, lumber 
piling and posts, between points in IL, 
IN. IA. KY. MI. MO, TN. and WI. 
(Hearings site: Louisville, KY, or 
Washington, DC.) 

MC 143183 (Sub-5F), filed November 
9, 1978. Applicant: L. M. ROACH d/b/ 
a D & L TRUCKING COMPANY, 
P.O. Box 1741, 145 Sampson Road. 


Wilmington, NC 28401. Representa¬ 
tive: Ralph McDonald, P.O. Box 2246, 
Raleigh. NC 27602. To .operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting salt . in 
bulk, from the facilities of Carolina 
Salt Company, at or near Wilmington, 
NC. to points in GA, SC. TN. and VA. 
(Hearing site: Wilmington or Raleigh. 
NC.) 

MC 143959 (Sub-2F). filed November 
27. 1978. Applicant: S & S TRANSFER 
<fc STORAGE, a Corporation, doing 
business as ALL-PRO DISTRIBU¬ 
TION, 3501 E. 11th Ave. Hialeah. IT 
33013. Representative: John P. Bond. 
2766 Douglas Rd. t Miami. FL 33133. To 
operate as a common carrier , by motor 
vehicle, in interstate or foreign com¬ 
merce, over irregular routes, trans¬ 
porting general commodities (except 
those of unusual value, classes A and 
B explosives, household goods as de¬ 
fined by the Commission, commodities 
in bulk, those requiring special equip¬ 
ment, motor vehicles, cement, and 
commodities in vehicles equipped with 
mechanical refrigeration), between 
points in Dade. Broward, and Palm 
Beach Counties. FL, restricted to the 
transportation of traffic having a prior 
or subsequent movement by rail. 
(Hearing site: Miami, FL.) 

MC 144122 (Sub-31F). filed O ctobe r 
30, 1978. Applicant: CARRETTA 

TRUCKING. INC., South 160, route 
17 North, Paramus. NJ 07652. Repre¬ 
sentative: Charles J. Williams. 1815 
Front Street. Scotch Plains. NJ 07076. 
To operate as a common carrier, by 
motor vehicle, in interstate or foreign 
commerce, over irregular routes, trans¬ 
porting foodstuffs, (except commod¬ 
ities in bulk), from points in CA. ID, 
OR. and WA. to points in MD. MA. 
NJ. and NY. restricted to the transpor¬ 
tation of traffic originating at the 
named origins and destined to the in¬ 
dicated destinations. (Hearing site: 
New York, NY.) 

Note—D ual operations are Involved in this 
proceeding. 

MC 144188 (Sub-IF), filed December 
5. 1978. Applicant: P. L. LAWTON. 
INC.. P.O. Box 325. Berwick, PA 18603. 
Representative: John M. Musselman. 
P.O. Box 1146. 410 North Third 

Street, Harrisburg, PA 17108. To oper¬ 
ate as a common carrier, by motor ve¬ 
hicle. in interstate or foreign com¬ 
merce, over irregular routes, trans¬ 
porting (!) aluminum articles (except 
commodities in bulk. In tank vehicles), 
and (£) materials , equipment, and sup¬ 
plies used in the manufacture of alu¬ 
minum articles (except commodities in 
bulk, in tank vehicles), between the 
facilities of Alumax. Inc., in Berkeley 
County, SC. on the one hand. and. on 
the other, points in the United States 
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(except AK and HI). (Hearing site: 
Washington, DC.) 

Note.—D ual operations are involved in 
this proceeding. 

MC 144503 (Sub-4F), filed November 
9, 1978. Applicant: ADAMS REFRIG¬ 
ERATED EXPRESS. INC., P.O. Box 
F, Forest Park, GA 30050. Representa¬ 
tive: Virgil H. Smith, Suite 12. 1587 
Phoenix Boulevard, Atlanta. GA 
30349. To operate as a common carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting meats, meat prod¬ 
ucts and meat byproducts, and articles 
distributed by meat-packing houses, as 
described in sections A and C of Ap¬ 
pendix I to the Report In Descriptions 
in Motor Carrier Certificates , 61 

M.C.C. 209 and 766, (except hides and 
commodities in bulk), from the facili¬ 
ties of Farmland Foods, Inc., at or 
near (a) Denison, Iowa Falls, Carroll, 
Sioux City, Fort Dodge, and Des 
Moines, IA, and (b) Crete, Omaha, and 
Lincoln. NE, to points in AL, FL, GA, 
KY, LA, MS. NC, SC. and TN, restrict¬ 
ed to the transportation of traffic 
originating at the named origin facili¬ 
ties and destined to the named desti¬ 
nations. (Hearing site: Atlanta, GA. or 
Des Moines, IA.) 

MC 144614 (Sub-2F), filed August 29. 
1978. Applicant: CHARLES L. WOH- 
LERT, d/b/a LATAH TRANSPORTA¬ 
TION. P.O. Box 8897 (Route 3. Box 
211). Moscow, ID 83843. Representa¬ 
tive: Michael D. Duppenthaler, 607 3rd 
Ave.. 515 Lyon Bldg., Seattle, WA 
98104. To operate as a contract carri¬ 
er, by motor vehicle, over irregular 
routes, transporting malt beverages 
and wines (except commodities in 
bulk, in tank vehicles), from points in 
CA and WA to Moscow, ID. and Pull¬ 
man and Clarkston, WA, under con¬ 
tract with (1) Latah Distributors. In¬ 
corporated, of Moscow, ID, (2) Silver- 
stri Distributing Company, of Clark¬ 
ston, WA, and (3) Dantini Distribu¬ 
tors, of Pullman, WA. (Hearing site: 
Spokane, WA.) 

MC 144789 (Sub-IF), filed November 
28. 1978. Applicant: SUZANNE V. 

KING, d.b.a. ERNIES MOBILE 
HOME TRANSPORT, 5779 Feather 
River Blvd., Marysville, CA 95901. 
Representative: Marvin Handler. 100 
Pine St., Suite 2550, San Francisco. CA 
94111. To operate as a common carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting trailers designed 
to be drawn by passenger automobiles, 
between points in AZ, CA, CO, ID. 
MT, NV. NM, OR. TX, UT, WA, and 
WY. (Hearing site: San Francisco or 
Los Angeles. CA.) 

MC 144828 (Sub-2F), filed December 
5. 1978. Applicant: FEPCO TRUCK¬ 
ING, INC.. 3458 Moreland Avenue, 


Conley, GA 30027. Representative: 
Archie B. Culbreth, Suite 202, 2200 
Century Parkway, Atlanta, GA 30345. 
To operate as a contract carrier, by 
motor vehicle, in interstate or foreign 
commerce, over irregular routes, trans¬ 
porting fibreboard, paperboard, or 
pulpboard containers (except corru¬ 
gated), between the facilities of Mead 
Packaging, Division of The Mead Cor¬ 
poration, in Cobb and Fulton Coun¬ 
ties, GA, on the one hand, and, on the 
other, points in FL, under contract 
with The Mead Corporation, of 
Dayton, OH. (Hearing site: Atlanta, 
GA.) 

MC 144866 (Sub-IF), filed Septem¬ 
ber 14, 1978. Applicant: ENGINEERS 
TRANSPORT. INC., 1300 West 
Center Street, Orem, UT 84057. Repre¬ 
sentative: Macoy A. McMurray, 800 
Beneficial Life Tower, 36 South State 
Street, Salt Lake City, UT 84111. To 
operate as a contract carrier, by motor 
vehicle, in interstate or foreign com¬ 
merce, over irregular routes, trans¬ 
porting ( 1 ) metals and metal articles, 
and (2) materials, equipment , and sup¬ 
plies used in the manufacture of the 
commodities in (1) above, between the 
facilities of Western Springfield Cor¬ 
poration and Klemp Corporation, at 
Orem. UT, on the one hand, and, on 
the other, points in the United States 
(except AK and HI), under contract 
with (a) Western Springfield Corpora¬ 
tion of Orem, UT, and (b) Klemp Cor¬ 
poration, of Chicago, IL. (Hearing site: 
Salt Lake City, UT. or Boise, ID.) 

MC 145152 (Sub-19F), filed October 
27. 1978. Applicant: BIG THREE 

TRANSPORTATION. INC., Post 
Office Box 706, Springdale, AR 72764. 
Representative: Don Garrison. 324 
North Second Street, Rogers, AR 
72756. To operate as a common carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting canned goods , 
from Napoleon, OH. to Paris, TX, 
Camden, NJ, and Chicago. IL, and 
points in IN, KY. NC. NY. PA, SC, and 
WV. (Hearing site: Toledo, OH, or 
Fayetteville. AR.) 

MC 145152 (Sub-20F), filed October 
30. 1978. Applicant: BIG THREE 

TRANSPORTATION, INC., P.O. Box 
706, Springdale, AR 72764. Repre¬ 
sentative: Don Garrison, 324 North 
Second Street, Rogers, AR 72756. To 
operate as a common carrier, by motor 
vehicle, in interstate or foreign com¬ 
merce, over irregular routes, trans¬ 
porting confectionery , from the facili¬ 
ties of Queen Anne Candy Company, 
Inc., at or near Hammond. IN. to 
points in AZ, CA. CO. NM. and TX. 
(Hearing site: Hammond, IN, or Fay¬ 
etteville, AR.) 

MC 145242 (Sub-4F), filed October 
30, 1978. Applicant: CASE HEAVY 
HAULING. INC., P.O. Box 267, 


Warren, OH 44482. Representative: 
Michael Spurlock, 275 East State 
Street, Columbus. OH 43215. To oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, in interstate or foreign com¬ 
merce, over irregular routes, trans¬ 
porting zinc alloy ingots and alumi¬ 
num ingots , from the facilities of (a) 
Aluminum Smelting and Refining Co., 
Inc., and (b) Certified Alloys Co., at 
Maple Heights, OH. to points in KY, 
TN, GA. NC. SC. and AL. (Hearing 
site: Columbus, OH.) 

MC 145339 (Sub-3F). filed December 
4. 1978. Applicant: NEBRASKA BEEF 
EXPRESS. INC., 5521 S. 91st St., 
Omaha. NE 68127. Representative: 
Kenneth P. Weiner, 408 Executive 
Bldg., Omaha, NE 68102. To operate 
as a common carrier, by motor vehicle, 
in interstate or foreign commerce, over 
irregular routes, transporting meats, 
meat products and meat by-products 
and articles distributed by meat-pack¬ 
ing houses, as described in Sections A 
and C of Appendix I to the report in 
Descriptions in Motor Carrier Certifi¬ 
cates, 61 M.C.C. 209 and 766 (except 
hides and commodities in bulk), from 
Omaha. NE, Geneseo, IL, and points 
in IA, to points in FL, GA, IL, IN, IA. 
KS, MI, MN, MO, NC. SC. TN, TX. 
and WI. CONDITION: Prior or coinci¬ 
dental cancellation, at applicant’s writ- 
ten request, of its Permit in MC 
134114 (Sub-No. 1), issued February 
27, 1978, and dismissal of its pending 
contract carrier application in MC 
134114 (Sub-No. 8). (Hearing site: 
Omaha, NE.) 

MC 145441 (Sub-IF). filed October 
23. 1978. Applicant: A. C. B. TRUCK¬ 
ING. INC., 1-40 and Protho Junction. 
P.O. Box 5130, North Little Rock, AR 
72119, Representative: Hugh T. Mat¬ 
thews, 2340 Fidelity Union Tower, 
Dallas. TX 75201. To operate as a 
common carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting food¬ 
stuffs (except in bulk.) plastic articles, 
and rubber articles, from Altavista, 
VA. Columbus. OH, and Sturgis. MI. 
to points in AZ, CA. FL. ID. LA, NV. 
OK, OR. TX, UT. and WA. (Hearing 
site: Dallas, TX.) 

Note.—D ual operations are Involved in 
this proceeding. 

MC 145507F, filed October 10, 1978. 
Applicant: TRUCKING SERVICES. 
INC., 26400 Van Bom Road. Dearborn 
Heights, MI 48123. Representative: 
Edwin M. Snyder, 22375 Haggerty 
Road. P.O. Box 400, Northville, MI 
48167. To operate as a common carri¬ 
er, by motor vehicle, in interstate or 
foreign commerce, over irregular 
routes, transporting lumber, particle 
board, and composition board, from 
Ashtabula and Toledo. OH, and from 
ports of entry on the International 
Boundary line between the United 
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States and Canada, at Detroit and 
Sault Ste. Marie. MI, and Buffalo. NY. 
to points in GA. IL. IN. KY, MI. MN. 
OH. PA. TN. and WI. (Hearing site: 
Chicago. IL, or Washington, DC.) 

Note.— Dual operations are involved In 
this proceeding. 

MC 145546 (Sub-IP), filed October 9. 
1978. Applicant: ELDAR ADO TRUCK 
LINES, INC., P.O. Box 1109, Carters- 
viile, GA 30120. Representative: Fran¬ 
cis L. Ford (same address as appli¬ 
cant). To operate as a contract carrier, 
by motor vehicle, in interstate or for¬ 
eign commerce, over irregular routes, 
transporting floor co peri Tips, from Car- 
tersville. Calhoun, and Dalton, GA, to 
Little Rock, AR, Miami. FL Oklahoma 
City. OK, and Dallas. Fort Worth, and 
Houston, TX, under contract with El- 
darado Carpet Mills, Inc., of Carters- 
ville, GA. (Hearing site: Atlanta, GA.) 

MC 145574 (Sub-1 f), filed October 
20. 1978. Applicant: RUSS’S MOTOR 
SERVICE, INC., 5070 Lake Street. 
Melrose Park. IL 60160. Representa¬ 
tive: Albert A. Andrin, 180 North La¬ 
Salle Street, Chicago. IL 60601. To op¬ 
erate as a common carrier , by motor 
vehicle, in interstate or foreign com¬ 
merce, over irregular routes, trans¬ 
porting general commodities having a 
prior or subsequent movement by rail 
or water, between Chicago, IL, on the 
one hand, and. on the other, points in 
IL. IN. IA. MI. and WI. RESTRIC¬ 
TION: The extent the certificate to be 
issued in this proceeding authorizes 
the transportation of classes A and B 
explosives, it shall expire 5 years from 
date of issuance. (Hearing site: Wash¬ 
ington, DC, or Chicago. IL.) 

MC 14563IF, filed October 23, 1978. 
Applicant: KNOWLES TRANSPORT, 
INC., 4215 Thurman Road. Conley, 
GA 30027. Representative: Archie B. 
Culbreth. Suite 202, 2200 Century 
Parkway. Atlanta, GA 30345. To oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, in interstate or foreign com¬ 
merce, over irregular routes, trans¬ 
porting canned and preserved food¬ 
stuffs, from the facilities of Heinz 

U. S.A.. Division of H. J. Heinz Co., at 
or near Pittsburgh, PA, to points in 

AL. GA. and SC, restricted to the 
transportation of traffic originating at 
the named origin facilities and des¬ 
tined to the named destinations. 
(Hearing site: Atlanta. GA.) 

Note. —Dual operations are Involved in 

this proceeding. 

MC 145642F, filed October 26, 1978. 
Applicant: GENE INMAN, d.b.a. 
GENE INMAN TRUCKING. RFD 1, 
Box 148-A, Whiteville. NC 28472. Rep¬ 
resentative: F. Kent Bums, P.O. Box 
1406. Raleigh. NC 27602. To operate as 
a common carrier, by motor vehicle; In 
interstate or foreign commerce, over 
regular routes, transporting wood re¬ 


siduals, between points in NC, SC, and 
VA. (Hearing site: Raleigh or White¬ 
ville. NC.) 

MC 145769F. filed November 13, 
1978. Applicant: R.P.C. TRANSPOR¬ 
TATION CO.. INC., 465 Central Ave., 
Rochester, NY 14605. Representative: 
William J. Hirsch, 43 Court St. Suite 
1125, Buffalo, NY 14202. To operate as 
a contract carrier, by motor vehicle, in 
interstate or foreign commerce, over 
irregular routes, transporting (1) pa¬ 
perboard products and (2) materials, 
equipment and supplies used In the 
manufacture of paperboard products, 
from the facilities of Rendoll Paper 
Corp., at Rochester, NY, to points in 
AL. CT, DE. FL GA. IL IN. KY, ME. 
MD, MA. MI, MN, MS. NH. NJ, NY, 
NC. OH. PA. RI, SC, TN. VT, VA, WV. 
and WI. under contract with Rendoll 
Paper Corp.. of Rochester. NY. (Hear¬ 
ing site: Buffalo. NY.) 

Passenger Authority 

MC 145153 (Sub-2F). filed October 
16. 1978. Applicant: DOUBLE- 

DEKKER, INC., P.O. Box 5390, Balti¬ 
more. MD 21209. Representative: 
Henry E. Seaton, 929 Pennsylvania 
Bldg., 425 13th Street. Washington, 
DC 20004. To operate as a common 
carrier, by motor vehicle, in interstate 
or foreign commerce, over irregular 
routes, transporting passengers and 
their baggage, in the same vehicle with 
passengers, in round trip charter and 
special operations, beginning and 
ending at Baltimore, MD. and Wash¬ 
ington. DC, and extending to points in 
VA. WV. PA, MD, DE, NJ, NY, and 
DC. (Hearing site: Baltimore, MD.) 

Broker Authority 

MC 130510F, filed June 28. 1978. Ap¬ 
plicant: ANTHONY ATTARDO, d.b.a. 
ALL SEASONS TRAVEL. 229 East 
8th Street, Wyoming, PA 18644. Rep¬ 
resentative: Patrick E. Dougherty. 700 
United Penn Bank Building, Wilkes 
Barre, PA 18701. To engage in oper¬ 
ations. in interstate or foreign com¬ 
merce. as a broker, at Wyoming. PA, in 
arranging for the transportation, by 
motor vehicle, of passengers and their 
baggage, in round-trip special and 
charter operations, beginning and 
ending at points in Luzerne County, 
PA. and extending to points in the 
United Stales (except AK and HI). 
(Hearing site: Philadelphia. PA.) 

Not*.—A pplicant is cautioned tliat ar¬ 
rangements for charter parties or groups 
should be made in conformity with the re¬ 
quirements set forth in Tauck Tours, fnc., 
Extention— New York, NY, 54 M.C.C. 291 
(1952). 

[FR Doc. 79 876 Filed 1-10-79: 8:45 ami 
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INTERSTATE COMMERCE 
COMMISSION 

[Volume No. U 

PETITIONS, APPLICATIONS, FINANCE MATTERS 
(INCLUDING TEMPORARY AUTHORITIES), 
ALTERNATE ROUTE DEVIATIONS, AND IN¬ 
TRASTATE APPLICATIONS 

January 3. 1979. 

Republications of Grants of Operat¬ 
ing Rights Authority Prior to 
Certification 

notice 

The following grants of operating 
rights authorities are republished by 
order of the Commission to indicate a 
broadened grant of authority over 
that previously noticed in the Federal 
Register. 

An orginal and one copy of a peti¬ 
tion for leave to intervene In the pro- 
ceding must be filed with the Commis¬ 
sion within 30 days after the date of 
this Federal Register notice. Such 
pleading shall comply with Special 
Rule 247(e) of the Commission’s Gen¬ 
eral Rxcles of Practice (49 CFR 
1100.247) addressing specifically the 
issue(s) indicated as the purpose for 
republication, and including copies of 
intervenor's conflicting authorities 
and a concise statement of interve¬ 
nor’s Interest in the proceeding setting 
forth in detail the precise manner in 
which it has been prejudiced by lack 
of notice of the authority granted. A 
copy of the pleading shall be served 
concurrently upon the carrier’s repre¬ 
sentative, or carrier if no representa¬ 
tive is named. 

MC 29910 (Sub-174) (Republication). 
filed January 21. 1977, published in 
the Federal Register issue of March 
10, 1977. and republished this issue. 
Applicant: ARKANSAS-BEST 

FREIGHT SYSTEM. INC., 301 South 
11th Street. Fort Smith. AR 72901. 
Representative: Don A. Smith. P.O. 
Box 43, 510 N. Greenwood Ave., Fort 
Smith, AR 72902. A Decision of the 
Commission, Division 2. decided 
August 3. 1978, and served August 11, 
1978. finds that the present and future 
public convenience and necessity re¬ 
quire operations by applicant in inter¬ 
state or foreign commerce as a 
common carrier, by motor vehicle, 
over irregular routes, in the transpor¬ 
tation of Prefabricated buildings , 
equipment, supplies , and building ma¬ 
terials (except limestone, limestone 
products, and commodities in bulk), 
between the plantsite of Arkansas Log 
Homes, Inc., located in Polk County. 
AR, on the one hand. and. on the 
other, points in that part of the 
United States in and east of CO. MT, 
NM. and WY. that applicant is fit. 
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willing, and able properly to perform 
such service and to conform to the re¬ 
quirements of the Interstate Com¬ 
merce Act and the Commission’s rules 
and regulations. The purpose of this 
republication is to indicate applicant’s 
actual grant of authority. 

MC 120028 (Sub-12) (Republication), 
filed January 31. 1978, published in 
the Federal Register issue of April 6, 
1978, as New York Docket No. T-1318, 
and republished this issue. Applicant: 
CRAW CARTING. INC., 160 Despatch 
Drive, P.O. Box 267, East Rochester, 
NY 14445. Representative: Herbert M, 
Canter, 305 Montgomery Street. Syra¬ 
cuse. NY 13202. A Decision of the 
Commission, Review Board Number 4, 
decided October 24, 1978, and served 
October 31, 1978, finds that applicant 
may conduct operations in interstate 
or foreign commerce within limits 
which do not exceed the scope of the 
intrastate operations for which appli¬ 
cant holds Certificate No. 3099, em¬ 
braced in the order dated September 
26, 1978, issued by the New York State 
Department of Transportation, which 
authorizes operations as a common 
carrier , by motor vehicle, solely within 
the State of New York in the transpor¬ 
tation of General commodities, as de¬ 
fined in Section 800.1 of. Title 17 of 
the Official Compilation of Codes. 
Rules and Regulations of the State of 
New York: Between all points in a ter¬ 
ritory comprised of the Counties of 
Erie, Genesee, Livingston, Monroe, Ni¬ 
agara. Ontario, Orleans, Wayne, Wyo¬ 
ming, the City of Syracuse and the 
Towns of Sterling (Cayuga County) 
and Hannibal (Osw'ego County), and 
the Villages of Baldwinsville (Onon- 
dage County) and Cato and Meridian 
(Cayuga County). The applicant is au¬ 
thorized to unitize this authority with 
its present authority to provide sendee 
to, from and between all points under 
the combined authorities. The purpose 
of this republication is to reflect appli¬ 
cant’s actual grant of authority. 

MC 126118 (Sub-67F) (Republica¬ 
tion), filed Feburary 23. 1978, pub¬ 
lished in the Federal Register issue 
of April 6, 1978, and republished this 
issue. Applicant: CRETE CARRIER 
CORP.. P.O. Box 81228, Lincoln, NE 
68501. Representative: Duane W. 
Acklie (same address as applicant). A 
Decision of the Commission. Review 
Board Number 1. decided December 4, 
1978, and served December 14, 1978, 
finds that the present and future 
public convenience and necessity re¬ 
quire operations by applicant in inter¬ 
state or foreign commerce as a 
common carrier, by motor vehicle, 
over irregular routes, in the transpor¬ 
tation of (1) Nuts; and (2) agricultural 
commodities otherwise exempt from 
economic regulations under 49 U.S.C. 
§ 10526(a)(6) (formerly section 


203(b)(6) of the Interstate Commerce 
Act), when transported in mixed loads 
with nuts, from points in CA, to points 
in CO. TX, WA, and OR. that appli¬ 
cant is fit, willing, and able properly to 
perform such service and to conform 
to the requirements of the Interstate 
Commerce Act and the Commission’s 
rules and regulations. The purpose of 
this republication is to modify the 
commodity description, and add OR as 
destination point. 

Motor Carrier, Broker, Water Car¬ 
rier and Freight Forwarder Oper¬ 
ating Rights Applications 

notice 

The following applications are gov¬ 
erned by Special Rule 247 of the Com¬ 
mission’s General Rules of Practice 
(49 CFR 1100.247). These rules pro¬ 
vide, among other things, that a pro¬ 
test to the granting of an application 
must be filed with the Commission 
within 30 days after the date of notice 
of filing of the application is published 
in the Federal Register. Failure to 
seasonably file a protest will be con¬ 
strued as a waiver of opposition and 
participation in the proceeding. A pro¬ 
test under these rules should comply 
with Section 247(e)(3) of the rules of 
practice w r hich requires that it set 
forth specifically the grounds upon 
which it is made, contain a detailed 
statement of protestant’s interest in 
the proceeding (including a copy of 
the specific portions of its authority 
w r hich protestant believes to be in con¬ 
flict with that sought in the applica¬ 
tion, and describing in detail the 
method—whether by joinder, inter¬ 
line, or other means—by w T hich protes¬ 
tant would use such authority to pro¬ 
vide all or part of the service pro¬ 
posed). and shall specify with particu¬ 
larity the facts, matters, and things 
relied upon, but shall not include 
issues or allegations phrased general¬ 
ly. Protests not in reasonable compli¬ 
ance with the requirements of the 
rules may be rejected. 

The original and one copy fo the 
protest shall be filed with the Com¬ 
mission, and a copy shall be served 
concurrently upon applicant’s repre¬ 
sentative, or applicant if no repre¬ 
sentative is named. All pleadings and 
documents must clearly specify the 
”F” suffix where the docket is so iden¬ 
tified in this notice. If the protest in¬ 
cludes a request for oral hearing, such 
request shall meet the requirements of 
Section 247(e)(4) of the Special rules, 
and shall include the certification re¬ 
quired therein. 

Section 247(f) further provides, in 
part, that an applicant who does not 
intend timely to prosecute its applica¬ 
tion shall promptly request dismissal 
thereof, and that failure to prosecute 
an application under procedures or¬ 


dered by the Commission will result in 
dismissal of the application. 

Further processing steps will be by 
Commission decision which will be 
served on each party of record. Broad¬ 
ening amendments vrill not be accept¬ 
ed after the date of this publication 
except for good cause shown , and re¬ 
strictive amendments will not be en¬ 
tertained following publication in the 
Federal Register of a notice that the 
proceeding has been assigned for oral 
hearing . 

Each applicant states that approval 
of its application will not significantly 
affect the quality of the human envi¬ 
ronment nor involve a major regula¬ 
tory action under the Energy Policy 
and Conservation Act of 1975. 

MC 35320 (Sub-157F) (correction), 
filed August 9. 1978. previously no¬ 
ticed in the Federal Register issue of 
October 26. 1978, and republished as 
corrected this issue. Applicant: 

T. I.M.E.-DC, INC., P.O. Box 2550, 
Lubbock, TX 79408. Representative: 
Kenneth G. Thomas (same address as 
applicant). Authority sought to oper¬ 
ate as a common carrier , by motor ve¬ 
hicle, over regular routes, transporting 
general commodities (except those of 
unusual value, classes A and B explo¬ 
sives. commodities in bulk, commod¬ 
ities requiring special equipment and 
household goods as defined by the 
commission), (1) between San Antonio 
and Laredo. TX: From San Antonio, 
TX over Interstate Hwy 35. to Laredo. 
TX and return over the same route, 
serving all intermediate points, (2) be¬ 
tween junction Interstate Hwy 35 and 

U. S. Hwy 57 and Eagle Pass. TX: From 
Junction Interstate Hwy 35 and U.S. 
Hwy 57 over U.S. Hwy 57 to Junction 
U.S. Hwy 277, then over U.S. Hwy 277 
to Eagle Pass, TX and return over the 
same route, serving all intermediate 
points. (3) between Eagle Pass. TX 
and Junction Interstate Hwy 35 and 
U.S. Hwy 83: From Eagle Pass, TX 
over U.S. Hwy 277 to Junction U.S. 
Hwy 83. then over U.S. Hwy 83 to 
Junction Interstate Hw ? y 35 and return 
over the same route, serving all inter¬ 
mediate points, (4) between San Anto¬ 
nio, TX and Junction U.S. Hwys 57 
and 83 at or near La Pryor, TX: From 
San Antonio. TX over U.S. Hwy 90 to 
Junction U.S. Hwy 83, then over U.S. 
Hwy 83 to Junction U.S. Hwy 57 at or 
near La Pryor and return over the 
same route, serving all intermediate 
points, (5) between San Antonio. TX 
and Oklahoma City, OK: From Anto¬ 
nio, TX over Interstate Hwy 35 to 
Oklahoma City, OK and return over 
the same route, serving no intermedi¬ 
ate points, as an alternate route for 
operating convenience only; and (6) 
between San Antonio. TX and Mem¬ 
phis, TN: From San Antonio. TX over 
Interstate Hwy 35 to Junction Inter¬ 
state Hwy 35E, then over Interstate 
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Hwy 35E to Junction Interstate Hwy 
30, then over Interstate Hwy 30 to 
Junction Interstate Hwy 40, then over 
Interstate Hwy 40 to Memphis. TN 
and return over the same route, serv¬ 
ing no intermediate points, as an alter¬ 
nate route for operating convenience 
only. (Hearing: To be designated at a 
later time.) 

Note.— The purpose of this republication 
is to indicate service at intermediate points 
and to include certain alternate routes. 

MC 144467P, filed March 30, 1978. 
Applicant: INDOTEL, S.A., A Mexican 
Corporation, Tecate, Baja California, 
Mexico. Representative: Fred H. 
Mackensen, 9454 Wilshire Blvd.. Suite 
400, Beverly Hills, CA 90212. Authori¬ 
ty sought to operate as a common car¬ 
rier, by motor vehicle, over irregular 
routes, transporting passengers and 
their baggage in the same vehicle with 
passengers, between the port of entry 
on the International Boundary line be¬ 
tween the United States and the Re¬ 
public of Mexico at or near Potrero, 
CA, on the one hand, and, on the 
other, the San Diego, CA, Commercial 
Zone, restricted to transportation in¬ 
volving a prior or subsequent move¬ 
ment in foreign commerce. (Hearing 
site: San Diego. CA.) 

Note.— Applicant has filed a motion to dis¬ 
miss the request because it falls within the 
exemption of Section 10526(a)(3) (formerly 
Section 203(b)(3)) of the Interstate Com¬ 
merce Act. Applicant states that it provides 
management services in a hotel facility and 
employs the requested services to facilitate 
the convenience of arriving and departing 
hotel guests without compensation or credit 
extension. 

Finance Applications 
notice 

The following applications seek ap¬ 
proval to consolidate, purchase, merge, 
lease operating rights and properties, 
or acquire control through ownership 
of stock, of rail carriers or motor carri¬ 
ers prusuant to Sections 11343 (for¬ 
merly Section 5(2)) or 11349 (formerly 
Section 210a(b)) of the Interstate 
Commerce Act. 

An orginal and one copy of protests 
against the granting of the requested 
authority must be filed with the Com¬ 
mission within 30 days after the date 
of this Federal Register notice. Such 
protest shall comply with Special 
Rules 240(c) or 240(d) of the Commis¬ 
sion’s General Rules of Practice (49 
CFR 1100.240) and shall include a con¬ 
cise statement of protestant’s interest 
in the proceeding. A copy of the pro¬ 
test shall be served concurrently upon 
applicant’s representative, or appli¬ 
cant, if no representative is named. 

Each applicant states that approval 
of its application will not significantly 
affect the quality of the human envi¬ 
ronment nor involve a major regula¬ 


tory action under the Energy Policy 
and Conversation Act of 1975. 

MC-F-13850F. Authority sought for 
purchase by BADGER LINES, INC., a 
Wisconsin corporation, 3109 W. Lisbon 
Ave., Milwaukee, WI, 53208. of a por¬ 
tion of the operating rights of THE 
STOUT TRUCKING CO.. INC., an Il¬ 
linois corporaton, P.O. Box 177, 
Urbana, IL, 61801. Applicants’ attor¬ 
ney: William C. Dineen, Suite 412, 
Empire Bldg., 710 N. Plankinton Ave., 
Milwaukee, WI, 53203. Operating 
rights sought to be transferred: That 
portion of MC-128030 (Sub-75) which 
authorizes transportation of malt bev¬ 
erages, in containers from St. Louis, 
MO, to Chicago, South Holland, and 
Ingleside, IL: and that portion of MC- 
128030 (Sub-79) which authorizes 

transportation of malt beverages from; 
1) Columbus, OH to Waukegan. IL. 2) 
St. Louis, MO to Waukegan, IL. The 
applicant purchaser is authorized to 
operate pursuant to permits in docket 
No. MC-29990 and various subs as a 
contract carrier of malt beverages be¬ 
tween specified points in IA, IL. MO. 
OH. and WI. Application has not been 
filed for temporary authority under 
section 210a(b). 

MC-F-13851F. Authority sought for 
control by JOSEPH ELETTO TRANS¬ 
FER, INC., 33 West Hawthorne 
Avenue, Valley Stream, NY 11580. of 
Venetian Trucking Corp., 66 Wolf 
Avenue, Maiverne, NY 11565, and for 
control by Joseph Eletto, 33 West 
Hawthorne Ave., Valley Stream, NY 
11580 through operations under 
common management and control. Ap¬ 
plicant’s attorney: Morton E. Kiel, 
Suite 6193, 5 World Trade Center, New 
York. N.Y. 10048. Operating rights 
sought to be controlled over irregular 
routes: new furniture from New York, 
NY to points in NJ and CT, used furni¬ 
ture and returned new furniture from 
points in NY and CT to New York. NY 
under contract with Gimbel Brothers. 
Inc., as a contract carrier in Permit 
MC-139211. Vendee is authorized to 
operate as a contract carrier of depart¬ 
ment store and related merchandise in 
NY, NJ, CT, PA. MA, MD. MI IL. MO. 
AZ, GA. FL, TX. RI, VT, and NH as 
more specifically described in Permit 
MC-125506 and subs thereto. The 
transaction will result in both carriers 
being operated under management 
and control in a common interest 
through the use of personnel, facili¬ 
ties, equipment, management, and 
ownership. Approval of the transac¬ 
tion will not result in (a) dual oper¬ 
ations (b) duplicating authority except 
as to furniture. Application has not 
been filed for temporary authority 
under Section 11349. 

MC-F-13852F. Authority sought for 
control by ODRIC GREGORY. P.O. 
Box 888, Gallatin. TN.. 37066 of TEN¬ 


NESSEE TEXAS EXPRESS. INC., 
915 Visco Drive. Nashville. TN.. 37210, 
and for acquisition by ODRIC GREG¬ 
ORY, P.O. Box 888 Gallatin. TN.. 
37066. of TENNESSEE TEXAS EX¬ 
PRESS. INC., 915 Visco Drive. Nash¬ 
ville, TN.. 37210, of control of such 
rights through the transaction, Appli¬ 
cants’ attorney: Walter Harwood, P.O. 
Box 15214, Nashville. TN.. 37215. Op¬ 
erating rights sought to be controlled: 
MC-145461 (Pending) General com¬ 
modities, with exceptions as a common 
carrier (1) between Nashville. TN and 
Houston. TX: from Nashville via 1-40 
to Little Rock. AR. thence via 1-30 to 
Dallas. TX, then via 1-45 to Houston, 
TX, and return over the same route, 
serving the intermediate points of 
Memphis. TN. Dallas and Ft. Worth. 
TX, and serving the junction of 1-30 
and US Hwy 259 at or near Bassett. 
TX. for purposes of joinder only; (2) 
between Houston TX, and the junc¬ 
tion of US Hwy 259 and 1-30 at or near 
Bassett, TX, and return over the same 
route, serving Lufkin and Longview. 
TX, as Intermediate points, and serv¬ 
ing the junction of US Hwy 259 and I- 
30 for purpose of joinder only. RE¬ 
STRICTION: Service at Memphis. TN 
and points in its commercial zone is re¬ 
stricted against the handling of traffic 
which originates at, is destined to, or 
interlined at Nashville, TN. and points 
in its commercial zone. ODRIC 
GREGORY has no authority from 
this Commission. However, he is the 
President and a director of Gallatin- 
Portland Freight Lines, Inc., a Tennes¬ 
see corporation, which operates as a 
common carrier by motor vehicle pur¬ 
suant to authority issued it in MC- 
120727, and subs, and is authorized to 
operate within the states of TN, KY, 
and AL. Application has not been filed 
for temporary authority under section 
210a(b). 

MC-F-13854F. Authority sought by 
REYNOLDS MERGER CORP., World 
Headquarters Building, Reynolds Bou¬ 
levard, Winston-Salem, NC 27102, to 
acquire the capital stock of Distribu¬ 
tion Systems, Inc., P.O. Box 2276, 2950 
Merced Street. San Leandro, CA 
94577, and through such transaction 
control of the following motor 
common carriers: Ida-Cal Freight 
Lines, Inc., 419 West Karcher Road, 
Nampa, ID 83651; Shippers Imperial, 
Inc., P.O. Box 5790, San Jose, CA 
95150; Fairchild General Freight. Inc.. 
P.O. Box 9967. 19 West Washington 
Avenue. Yakima. WA 98903; Willis 
Shaw Frozen Express. Inc., P.O. Box 
188, Elm Springs. AR 72778; North¬ 
west Arkansas Truck and Equipment, 
Inc.. P.O. Box 89, Springdale, AR 
72764. R. J. REYNOLDS INDUS¬ 
TRIES. INC., World Headquarters 
Building, Reynolds Boulevard, Win¬ 
ston-Salem, NC 27102, the corporate 
parent of Reynolds Merger Corp.. also 
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seeks authority to control such motor 
carriers through this transaction and 
authority to commonly control those 
carriers and Sea-Land Freight Service, 
Inc., and Petroleum Transportation 
Company. Inc. Applicants’ attorneys 
are Harry J. Jordan and Francis W. 
Mclnery, Macdonald & Mclnemy. 
Suite 502 Solar Building, 1000 16th 
Street, NW.. Washington, DC. Operat¬ 
ing rights sought to be controlled: (1) 
Ida-Cal Freight Lines, Inc., operates 
over irregular routes transporting agri¬ 
cultural products, meats, meat by¬ 
products, hides, food items, and mer¬ 
chandise as dealt with wholesale, 
retail, and grocery and food business 
houses, principally between points in 
described areas in CA and ID and with 
limited service from or to points in 
WA, OR, UT, AZ, MT, NV. and also 
holds limited regular route, general 
commodity authority, with exceptions, 
between Butte, MT. and Idaho Falls, 
ID. and irregular route, general com¬ 
modity rights, with exceptions, be¬ 
tween points in ID within 50 miles of 
Twin Falls. ID, and a described por¬ 
tion of southern ID; (2) Shippers Im¬ 
perial, Inc., holds authority to trans¬ 
port general commodities, with excep¬ 
tions, over a system of regular routes 
in CA and similar authority over irreg¬ 
ular routes between described portions 
of CA. It also holds irregular route au¬ 
thority to transport bananas from 
points in the Los Angeles Harbor com¬ 
mercial zone to points in Los Angeles, 
CA, commercial zone; (3) Fairchild 
General Freight, Inc., is authorized to 
transport, over irregular routes, gener¬ 
al commodities, with the usual excep¬ 
tions. between points within Yakima. 
WA, including Yakima, and such com¬ 
modities as wool, paper, paper articles, 
fiberboard, livestock, glass containers, 
canned goods, empty containers, used 
trailers and trailer chassis, empty pal¬ 
lets, and materials and supplies used 
in the manufacture of glass containers 
from and to points generally in de¬ 
scribed areas of WA and OR and from 
plantsities and warehouse distribution 
facilities in those states to MT. ID, 
UT. CA, NV, WY; (4) Willis Shaw 
Frozen Express. Inc., holds authority 
to transport, over irregular routes, 
generally food stuffs and related items 
serving points in described territories 
generally throughout the United 
States, with the exception of AK and 
HI; (5) Northwest Arkansas Truck and 
Equipment, Inc., holds authority to 
transport wrecked, disabled, repos¬ 
sessed, or. replacement vehicles by use 
of wrecker equipment (except trailers 
designed to be drawm by passenger au- 
tomobilies and except passenger auto¬ 
mobiles) between Springdale, AR, on 
the one hand. and. on the other, 
points in the United States, except 
those In AK, AR. and HI. This trans¬ 
action is directly related to the pro¬ 


posed merger of Reynolds Merger 
Corp. with Del Monte Corporation 
whereby acquisition of control of the 
Del Monte companies will be acquired 
by R. J. Reynolds Industries, Inc. Ap¬ 
plication for temporary’ authority has 
not been filed under Section 210(a)(b). 

MC-F-13865F. Authority sought for 
purchase by DAVE’S MOTOR 
TRANSPORTATION. INC., Logan In¬ 
ternational Airport. Boston, MA 02128, 
of a portion of the operating rights of 
B & B Trucking, Inc., 83 Egleston Rd.. 
Westfield. MA 01085, and for acquisi¬ 
tion by David J. Porcaro, Logan Inter¬ 
national Airport, Boston, MA 02128 
and Ann P. Mucera. 12 Olde Towne 
Rd., Lynnfield. MA 01940 of control of 
such rights through the purchase. Ap¬ 
plicants' Attorneys: Kenneth B. Wil¬ 
liams. 84 State Street, Boston, MA 
03209, (For Transferee) and Gerald A. 
Joseloff, 80 State Street, Hartford. CT 
06103 (For Transferor). Operating 
rights sought to be transferred: IR¬ 
REGULAR ROUTES: General Com¬ 
modities, with exceptions. Between 
Bradley Field, Windsor Locks, CT, on 
the one hand, and, on the other, 
points in CT and MA within 50 miles 
of Windsor Locks. CT. Between La 
Guardia and John F. Kennedy Inter¬ 
national Airports, New York, NY. and 
Newark Airport, Newark NJ, on the 
one hand, and. on the other, points in 
CT and MA within 50 miles of Wind¬ 
sor Locks. CT. RESTRICTION: The 
service authorized above is restricted 
to the transportation of shipments 
having an immediately prior or subse¬ 
quent movement by air. Vendee is au¬ 
thorized to operate as a common carri¬ 
er in the State of MA. and RI. Applica¬ 
tion has been filed for temporary au¬ 
thority under section 210a(b) of the 
Act. 

MC-F-13866F. Authority sought for 
control by UTAH CARRIERS, INC., 
P.O. Box 1218, Freeport Center. Clear¬ 
field. UT of the operating rights of IN¬ 
TERNATIONAL CONTRACT CAR¬ 
RIERS, INC.. 6534 Gessner Street. 
Houston, TX 7704Q common manage¬ 
ment of the operating rights issued in 
Docket MC 139468, and for control by 
Glade Holfeltz and Duane A. Barker. 
Applicant's representative: Earl H. 
Scudder, Jr., P.O. Box 82028, 500 The 
Atrium, Lincoln, NE 68501. Operating 
rights which are sought to be con¬ 
trolled: Metal buildings and related 
parts and equipment, as a common 
carrier over irregular routes from the 
plantsites and storage facilities of Na¬ 
tional Steel Products Company. Inc., 
at Houston, TX to points in AR. LA. 
TN. MS. AL. GA, FA. SC. NC, OK. KS. 
NE. SD, ND, NM. CO, WY. MT. ID, 
UT, AZ. NV. OR. WA, and CA: Metal 
buildings and related parts and equip¬ 
ment from the plantsite of National 
Steel Products Company. Inc. at or 


near Terre Haute IN to points in AZ. 
CA. CO. ID. IL, IA. KY. MN. MO. MT. 
NE. NV, NM. ND. OK, OR. SD. UT. 
VA, WA. WV. WI. WY; between the 
plantsites of National Steel Products. 
Company, Inc., at or near Houston. 
TX. and at or near Terre Haute. IN: 
Buildings, complete, knocked down 
and in sections, from the plantsites 
and storage facilities of National Steel 
Products Company. Inc., at or near La- 
Grange, GA to points in AL, FA. GA, 
KY, MI, NC. SC, TN, VA and WV, CT. 
DE. ME. MD. MA. MI, NH. NJ. NY. 
OH, PA. RI, VT. AR. IL. KA. LA. MI. 
OK. and TX: between the plantsites of 
National Steel Products Company. 
Inc., at or near Terre Haute, IN. to 
points in CT, DE, MA. MD. MA, Ml. 
NH, NJ. NY. NC. OH, PA. RI, SC, TN. 
VT. AR, LA, MS. and TX: from the 
plantsites of National Steel Products 
Company. Inc. at or near Houston, 
TX. to points in IL, IN. I A. MN, MI. 
and WI; between the plantsites and 
storage facilities of National Steel 
Products Company, Inc., at or near 
Houston, TX, La Grange, GA and 
Terre Haute. IN; From Terre Haute, 
IN and Houston, TX, to points in 
Alaska; Lumber from Kooskia and 
Princeton, ID and Clarkston, WA. to 
points in IL. IN. IA, KS. MI, MN. MO. 
NE. ND. OH, PA, SD, WI, AZ. KY. 
NM. OK, TX. CO. UT and WY. Mate¬ 
rials, supplies and equipment utilized 
in the manufacturing, distribution and 
storage of buildings, building sections, 
building panels, pre-fabricated struc¬ 
tural components and panels and re¬ 
lated accessories from points in the 
United States (except AK and HI), to 
Houston, TX, La Grange, GA and 
Terre Haute. IN; Window and window 
frames, door and door frames, from 
the plantsites and facilities of Nation¬ 
al Steel Products Co.. Inc., at or near 
Monroe and Shreveport. LA to points 
in AL, AR. GA. IL. IN, IA, KS, KY, 
MN. MS. MO. NE. OK. TN. TX and 
WI; Materials and supplies and equip¬ 
ment utilized in the manufacturing, 
processing and distributing of the 
commodities described above, from 
points in AL, AR. GA. IL. IN, IA, KS. 
KY. MN. MS. MO. NE. OK, TN. TX. 
to the plantsites and facilities of Na¬ 
tional Steel Products Co., Inc., at or 
near Monroe and Shreveport, LA; Iron 
and steel sheeting and coil from the 
facilities of Midwest Steel Division. 
National Steel Corporation, at or near 
Portage, IN to points in the St. Louis. 
MO Commercial Zone; Vendee is au¬ 
thorized to operate as a common carri¬ 
er in all States in the United States 
(except AK. HI and the District of Co¬ 
lumbia). Application has been filed for 
temporary authority under Section 
210a(b) of the Act. (Hearing site: Salt 
Lake City, UT.) 
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Motor Carrier Alternate Route 
Deviations 

notice 

The following letter-notices to oper¬ 
ate over deviation routes for operating 
convenience only have been filed with 
the Commission under the Deviation 
Rules—Motor Carrier of Property (49 
CFR 1042.4(0(11)). 

Protests against the use of any pro¬ 
posed deviation route herein described 
may be filed with the Commission in 
the manner and form provided in such 
rules at any time, but will not operate 
to stay commencement of the pro¬ 
posed operations unless filed within 30 
days from the date of this Federal 
Register notice. 

Each applicant states that there will 
be no significant effect on either the 
quality of the human environment or 
energy policy and conservation. 

Motor Carriers of Property 

MC 53965 (Deviation No. 5), 
GRAVES TRUCK LINE, INC., 92 
Shawnee Ave., Kansas City, KS 66119, 
filed June 20, 1978. Carrier’s repre¬ 
sentative: John E. Jandera. 641 Harri¬ 
son St., Topeka, KS 66603. Carrier 
proposes to operate as a common car - 
rier, by motor vehicle, of general com¬ 
modities, with certain exceptions, over 
a deviation route as follows: From 
Dallas, TX over US Hwy 75 to junc¬ 
tion US Hwy 69 near Denison. TX, 
then over US Hwy 69 to Kansas City, 
MO and return over the same route 
for operating convenience only. The 
notice indicates that the carrier is 
presently authorized to transport the 
same commodities over pertinent serv¬ 
ice routes as follows: (1) From Dallas, 
TX over US Hwy 77 to Oklahoma 
City, OK, (2) From Wichita. KS over 
US Hwy 81 to junction US Hwy 177, 
then over US Hwy 177 to junction US 
Hwy 77. then over US Hwy 77 to Okla¬ 
homa City, OK and (3) From Kansas 
City, MO oxm the Kansas Turnpike to 
Wichita, KS and return over the same 
routes. 

Note.—A portion of this deviation is pre¬ 
mised on a grant of temporary authority 
under section 210(a>(b). If applicant's right 
to operate all or part of the leased authority 
expires, this deviation, if authorized, will 
likewise expire. 

MC 112713 (Deviation No. 56), 
YELLOW FREIGHT SYSTEM, INC., 
p O. Box 7270, 10990 Roe Ave., Shaw¬ 
nee Mission, KS 66207, filed December 
21. 1978. Carrier proposes to operate 
as a common carrier, by motor vehicle, 
of general commodities , with certain 
exceptions, over a deviation route as 
follows: From Parsons, KS over US 
Hwy 59 to junction KS Hwy 47: then 
over KS Hwy 47 to Fredonia, KS. and 
return over the same route for operat¬ 
ing convenience only. The notice indi¬ 
cates that the carrier is presently au¬ 


thorized to transport the same com¬ 
modities over a pertinent service route 
as follows: From Parsons. KS over US 
Hwy 160 to junction US Hwy 169, then 
over US Hwy 169 to junction KS Hwy 
37, then over KS Hwy 37 to junction 
US Hwy 75. then over US Hwy 75 to 
junction KS Hwy 96, then over KS 
Hwy 96 to Fredonia, KS and return 
over the same route. 

Motor Carrier Intrastate 
Application s) 

NOTICE 

The following application(s) for 
motor common carrier authority to 
operate in intrastate commerce seek 
concurrent motor carrier authoriza¬ 
tion in interstate or foreign commerce 
within the limits of the intrastate au¬ 
thority sought, pursuant to Section 
10931 (formerly Section 206(a)(6)) of 
the Interstate Commerce Act. These 
applications are governed by Special 
Rule 245 of the Commission’s General 
Rules of Practice (49 CFR 1100.245), 
which provides, among other things, 
that protests and requests for infor¬ 
mation concerning the time and place 
of State Commission hearings or other 
proceedings, any subsequent changes 
therein, and any other related matters 
shall be directed to the State Commis¬ 
sion with which the application is filed 
and shall not be addressed to or filed 
with the Interstate Commerce Com¬ 
mission. 

Missouri Docket T-26.150 (Sub-2), 
filed December 10, 1978. Applicant: 
MARSHFIELD DRAYAGE COMPA¬ 
NY, P.O. Bo* 50. Marshfield. MO 
65706. Certificate of Public Conven¬ 
ience and Necessity sought to operate 
freight service, over regular routes, as 
follows: Transportation of: General 
commodities (except explosives, arti¬ 
cles of unusual value, household 
goods, commodities in bulk, commod¬ 
ities requiring special equipment, and 
articles injurious and contaminating 
to other freight). From Springfield 
over Interstate 44 to Lebanon, and 
from Marshfield over State Hwy 38 to 
Elkland, and return over the same 
routes. Between Springfield. Marsh¬ 
field. Lebanon. Elkland and all inter¬ 
mediate points on the described 
routes. Intrastate, interstate, and for¬ 
eign commerce authority sought. 
HEARING: Date, time and place not 
yet fixed. Requests for procedural in¬ 
formation should be addressed to Mis¬ 
souri Public Service Commission, Jef¬ 
ferson Building. P.O. Box 360, Jeffer¬ 
son City. MO 65101. and should not be 
directed to the Interstate Commerce 
Commission. 

New York Docket T-420. filed No¬ 
vember 7. 1978. Applicant: R. A. K. 
EXPRESS. INC., P.O. Box 222, Salina 
Station. Syracuse, NY 13208. Repre¬ 


sentative: Herbert M. Canter. 305 
Montgomery Street. Syracuse, NY 
13202. Certificate of Public Conven¬ 
ience and Necessity sought to operate 
a freight service, as follows: Transpor¬ 
tation of: General commodities , as de¬ 
fined in Section 800.1 of Title 17 of 
the Official Compilation of Codes. 
Rules and Regulations of the State of 
New York, except dangerous articles 
within the purview of Part 822 of said 
Title 17, between all points in Broome, 
Cayuga, Chemung. Chenango. Cort¬ 
land, Herkimer. Madison. Monroe, 
Montgomery. Oneida. Ontario, Onon¬ 
daga, Oswego, Schenectady and 
Seneca Counties, NY. Intrastate, inter¬ 
state and foreign commerce sought. 
HEARING: Date, time and place not 
yet fixed. Requests for procedural in¬ 
formation should be addressed to New 
York State Department of Transpor¬ 
tation. 1220 Washington Avenue, State 
Campus, Building #4, Room G-21, 
Albany. NY 12232, and should not be 
directed to the Interstate Commerce 
Commission. 

New York Docket T-3487, filed Octo¬ 
ber 16. 1978. Applicant: E. YOUNG S 
EXPRESS. INC., 1200 Bradley Street. 
Watertown, NY 13601. Representative: 
Herbert M. Canter. 305 Montgomery 
Street, Syracuse, NY 13202. Certificate 
of Public Convenience and Necessity 
sought to operate a freight service, 
over irregular routes, as follows: 
Transportation of: General commod¬ 
ities , as defined in Section 800.1 of 
Title 17 of the Official Compilation of 
Codes. Rules and Regulations of the 
State of New York, between all points 
in Onondaga and Jefferson Counties. 
NY, on the one hand, and. on the 
other, the Village of Lake Placid 
(Essex County). NY. Intrastate, inter¬ 
state and foreign commerce authority 
sought. HEARING: Date, time and 
place not yet fixed. Requests for pro¬ 
cedural information should be ad¬ 
dressed to New York State Depart¬ 
ment of Transportation. 1220 Wash¬ 
ington Avenue, State Campus, Build¬ 
ing #4, Room G-21, Albany. NY 12232, 
and should not be directed to the In¬ 
terstate Commerce Commission. 

New York Docket T-3693, filed De¬ 
cember 21, 1978. Applicant: 

TANNEY'S MOTOR TRANSPORTA¬ 
TION, INC., 10 Northway Lane. P.O. 
Box 610, Latham. NY 12110. Repre¬ 
sentative: Herbert M. Canter. 305 
Montgomery Street, Syracuse/ NY 
13202. Certificate of Public Conven¬ 
ience and Necessity sought to operate 
a freight service, over irregular routes, 
as follows: Transportation of: General 
commodities , as defined in Section 
800.1 of Title 17 of the Official Compi¬ 
lation of Codes, Rules and Regulations 
of the State of New York, between all 
points in a territory comprised of 
Albany. Broome. Columbia. Dutchess. 
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Pulton, Greene, Hamilton, Herkimer, 
Montgomery. Rensselaer. Saratoga, 
Schenectady, Schoharie. Ulster and 
Washington Counties, NY, the Cities 
of Utica and Glen Falls. NY, the Vil¬ 
lage of Stamford (Delaware County), 
NY. all points on U.S. Hwy 9 extend¬ 
ing between the Dutchess County, NY 
line and the City of New York and all 
points on NY Hwy 7 extending be¬ 
tween the Broome and Schoharie 
County lines, NY. Intrastate, inter¬ 
state and foreign commerce authority 
sought. HEARING: Date, time and 
place not yet fixed. Requests for pro¬ 
cedural information should be ad¬ 
dressed to New York State Depart¬ 
ment of Transportation, 1220 Wash¬ 
ington Avenue, State Campus. Build¬ 
ing #4, Room G-21. Albany, NY 12232, 
and should not be directed to the In¬ 
terstate Commerce Commission. 

By the Commission. 

H. G. Homme. Jr., 
Secretary. 

fFR Doc. 79-877 Piled 1-10-79: 8:45 am) 


[ 7035-01-M] 

[Notice No. 5) 

ASSIGNMENT OF HEARINGS 

January 8, 1979. 

Cases assigned for hearing, post¬ 
ponement, cancellation or oral argu¬ 
ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of hearings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
in which they are interested. 

No. MC 99610 (Sub-No. 17). Ross 
Neely Express. Inc.. No. MC 99610 
(Sub-No. 19). Ross Neely Express, Inc, 
and No. MC 99610 (Sub-No. 27). Ross 
Neely Express, Inc., now assigned for 
hearing on January 9. 1979, at Bir¬ 
mingham, Alabama, postponed to Jan¬ 
uary 23, 1979 (9 days), at Birmingham, 
Alabama, on the First Floor. Wage & 
Hour Conference* Room. 1929 9th 
Avenue, South, Birmingham. Ala¬ 
bama. 

No. MC 550 (Sub-No. 8F), Rudie Wil¬ 
helm Warehouse Company, DBA Wil¬ 
helm Trucking Co., now being as¬ 
signed for continued hearing on Janu¬ 
ary 22, 1979 (5 days), in Room 3086, 
Federal Building, 915 2nd Avenue. Se¬ 
attle, Washington. 

No. MC-144979F, Daniel P. Geiger 
DBA Atlantic Limousine, Service, now' 


being assigned for hearing on Febru¬ 
ary 12, 1979, (1 week), at Atlantic Lim¬ 
ousine, Service, now being assigned for 
hearing on February 12, 1979, (1 
week), at Atlantic City, New Jersey in 
a hearing room to be later designated. 

No. MC 144581F, Harvey Hayes. An 
Individual Doing Business As Hayes 
Trailer Transport now assigned Janu¬ 
ary 10, 1979 at Los Angeles, California 
is canceled and application dismissed. 

H. G. Homme, Jr., 
'Secretary. 

[FR Doc. 79-1037 Piled 1-10-79; 8:45 am) 


[7035-01-MJ 

[Ex Parte No. MC-119) 

POLICY STATEMENT REGARDING THE “RULE 
OF EIGHT” IN CONTRACT CARRIER APPLI¬ 
CATIONS 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Policy statement. 

SUMMARY: The Commission adopts 
a policy statement describing how it 
will apply that part of the statutory 
definition of 'contract carrier by 
motor vehicle" which requires that 
these carriers serve no more than a 
"limited number" of persons. The 
statement provides that no fixed nu¬ 
merical ceiling will be used in defining 
the term limited number; describes 
certain situations in which it will be 
presumed that a contract carrier is 
serving no more than a limited 
number of persons; and adopts stand¬ 
ards for determining when a contract 
carrier, because of a general holding- 
out of its services, may be found to 
have become, in fact, a common carri¬ 
er. 

EFFECTIVE DATE: January 11, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Michael Erenberg, telephone 202- 
275-7292. 

SUPPLEMENTARY INFORMATION: 
This proceeding was initiated to an¬ 
nounce the Commission’s intent to ter¬ 
minate use of the "rule of eight" as a 
means for determining whether a 
motor contract carrier serves a limited 
number of persons. Comments were 
requested from interested parties, and 
twenty-seven pleadings have been re¬ 
ceived. They express the views of 
motor contract and common carriers, 
carrier organizations, shippers, ship¬ 
per associations and government agen¬ 
cies. 

Background 

A motor contract carrier is defined 
in 49 U.S.C. 10101(12) as a person pro¬ 
viding motor vehicle transportation 
under continuing agreements with a 


person or a limited number of persons 
and characterized by the assignment 
of motor vehicles either for a continu¬ 
ing period of time for the exclusive use 
of each customer or by service de¬ 
signed to meet the distinct needs of 
each customer. In deciding whether to 
approve an application for contract 
carrier authority, the Commission is 
required by section 10923(b)(2) to con¬ 
sider the number of shippers to be 
served, the nature of the transporta¬ 
tion proposed to be provided, the 
effect which granting the permit 
would have on the transportation of 
opposing carriers, and the effect 
which denial of the permit would have 
on the applicant or its supporting 
shippers and the changing character 
of the shippers’ requirements. 

-The definition of a motor contract 
carrier and the statutory standards to 
be applied in determining contract car¬ 
rier applications became a part of the 
Interstate Commerce Act in 1957. Fol¬ 
lowing their adoption, the Commission 
in a number of proceedings developed, 
refined and applied criteria which 
would impart a degree of certainty to 
the term "limited number of persons". 
As a result of these decisions, several 
of which are cited in the notice of pro¬ 
posed rulemaking, the Commission de¬ 
veloped several factors to be consid¬ 
ered in determining whether a con¬ 
tract carrier was—or would be if a par¬ 
ticular application were granted—serv¬ 
ing more than a limited number of 
persons. These factors are: the differ¬ 
ent types of commodities transported, 
the number of permits under which 
the carrier operates, the territory in 
which the operation is conducted, the 
similarity in services the carrier per¬ 
forms under its effective continuing 
contracts, the degree of specialization 
required by the nature of the business 
of the shippers involved, and the his¬ 
torical manner in which the carrier’s 
business has grown and developed. 

The so-called "rule of Tight", which 
is the major factor leading to the insti¬ 
tution of this proceeding, is attributa¬ 
ble to the decision In Umthun Truck¬ 
ing Co. ExL-Phosphatic Feed Supple¬ 
ments. 91 M.C.C. 691, 697 (1962). It 
was stated there that— 

Those contract carriers whose services do 
not possess such a high degree of specializa¬ 
tion . . . are hereby put on notice that their 
attempts to expand their operations by ot- 
fering service to more than six or eight sep 
arate shippers will be scrutinized with great 
care to insure that they are not thereby 
placing themselves in a position to serve 
more than the limited number of persons 
permitted them by • • • the Act. 

As we noted in the notice of proposed 
rulemaking, there has been a tempta¬ 
tion, in response to this language, 
simply to count the number of ship¬ 
pers that a contract carrier applicant 
proposed to serve and to find that 
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service for more than eight shippers 
would result In the applicant’s serving 
more than a limited number of per* 

sons. 

Points Raised by the Parties 

Several parties have offered argu¬ 
ments in support of our proposal to 
move away from reliance upon any set 
figure for determining what consti¬ 
tutes a limited number of contract car¬ 
rier customers. The most commonly 
mentioned point is that use of the rule 
of eight has caused a hardship for 
smaller shippers. Because carriers 
have usually had to assume that they 
would not be granted authority to 
serve more than eight customers, they 
have often been reluctant to “waste” a 
contract on a small shipper. This has 
made it more difficult for the small 
shipper to obtain the benefits of con¬ 
tract carriage. Elimination of the rule 
of eight should create enough flexibil¬ 
ity to encourage carriers to serve small 
shippers as well as large. The elimina¬ 
tion of a ceiling on the number of per¬ 
sons that may be served will also make 
it easier for contract carriers to serve 
shippers with complementary needs, 
thus assuring the most efficient use of 
their equipment and personnel. 

A number of responses were submit¬ 
ted by opponents of the proposal, 
principally common carriers and their 
associations. They fear that elimina¬ 
tion of the rule of eight will cause sig¬ 
nificant expansion of contract carrier 
operations accompanied by diversion 
of traffic now transported by common 
carriers. While some expansion is to be 
expected, this proposal does not 
remove all limitations on contract car¬ 
rier operations, and we do not foresee 
any materially adverse effect on 
common carriers. 

Many of the comments address the 
criteria that have been used in the 
past and which should be used in the 
future to assist us in determining what 
constitutes a limited number of ship¬ 
pers. The six criteria which we have 
applied over the past six years in 
making this determination have been 
cited above. 

Our review of these criteria in light 
of the statutory definition of contract 
carriage convinces us that a new ap^ 
proach is necessary. The application 
of the rule of eight, however ill-ad 
vised, did at least provide a measure of 
certainty. Retaining the six standards 
without a clear understanding of how 
they will be applied and what weight 
will be given to them would leave the 
carriers, the shippers, and the Com 
mission without effective guidelines. 

At least some of the* six standards 
are of dubious relevance in making the 
determination of what constitutes a 
limited number. The number of per¬ 
mits held by the carrier is not signifi¬ 
cant because it does not necessarily re¬ 


flect the number of persons served 
under those permits. If one person is 
named as the contracting shipper in 
several individual permits, this, quite 
obviously, does not add to the number 
of persons served by the carrier. The 
territory in which the applicant’s op¬ 
erations are conducted likewise strikes 
us as not being a particularly perti¬ 
nent factor in making the limited 
number determination. 

Other factors do appear relevant, at 
least in some respects. The key differ¬ 
ence between a common and a con¬ 
tract carrier is the ability, the willing¬ 
ness. and the duty of the common car¬ 
rier to hold out its service to all those 
w r ho are able to use it and wish to do 
so. Whether an alleged contract carri¬ 
er is really “holding out” can be a 
major factor in determining whether 
it remain a contract carrier or has 
crossed the line into the field of 
common carriage. Certainly the devel¬ 
oping pattern of the carrier’s oper¬ 
ations may be a relevant factor in de¬ 
termining whether this widespread 
holding out is taking place. In addi¬ 
tion, the degree of specialization pro¬ 
vided in the carrier’s overall oper¬ 
ations. as contrasted to that provided 
for each individual shipper, may be a 
relevant factor in determining wheth¬ 
er a carrier Is actually limiting its serv¬ 
ice to some finite number of shippers 
or is simply offering it to any person 
willing to support an application. 

The type of commodity which the 
carrier transports may also have some 
pertinence as may the type of motor 
carrier equipment which it operates 
and the similarity In the services 
which it performs under its contract. 
Where it can be found that a carrier is 
providing a highly specialized service 
for a clearly defined industry or type 
of user, and particularly where it is 
using specialized equipment exclusive¬ 
ly, the Commission has in the past 
had no hesitation in finding that the 
operation, even if performed for a 
great many contracting customers, is 
that of a bona fide contract carrier. 

Conclusions 

In seeking a solution to the interpre¬ 
tive problem which is presented here, 
we note that a standard dictionary 
definition of “limit” is “boundary”, 
while common synonyms for “limited” 
are confined”, “finite”, and “bound¬ 
ed”. Under standard practice today, a 
contract carrier is authorized to per¬ 
form service under contract with 
either individual shippers named in its 
permit or a class of shippers represent¬ 
ing a highly concentrated or special¬ 
ized industry group. In either class, ob¬ 
viously the contract carrier can serve 
only a finite number of shippers, and 
its ability to expand is bounded, in the 
one instance by the willingness of the 
Commission to grant it new authority. 


and in the other by the number of 
members of the industry for which it 
performs services. Where restricted to 
service for named shippers, it cannot 
serve additional customers, even trans¬ 
porting the same commodities and 
within the same territories, unless it 
obtains from the Commission a new 
authorization. Thus, we think that 
logic and common word usage compel 
the finding that such a carrier is. in 
fact, serving a limited number of ship¬ 
pers. Therefore, we propose to put no 
arbitrary limit to the number of con¬ 
tracts which a particular contract car¬ 
rier may hold and still be found to be 
serving a limited number of persons. 

In testing the operations of an ex¬ 
panding contract carrier against the 
statutory definition, we will give the 
greatest weight to the manner in 
which and the speed with which the 
carrier's business has grown and devel¬ 
oped. The purpose of making this 
analysis will be to determine whether 
this is a carrier which is not limiting 
its service but rather is offering that 
service to any shipper willing to sup¬ 
port an application. Subsidiary factors 
to be considered in determining this 
issue will continue to be the similarity 
in the types of commodities transport¬ 
ed. the similarity in services which the 
carrier performs under its contracts, 
and the degree of specialization re¬ 
quired by the nature of the business of 
its present and potential new custom¬ 
ers. 

One situation which has faced con¬ 
tract carriers in the past and which we 
expect will become even more signifi¬ 
cant is the question whether a con¬ 
tract carrier may properly serve a sub¬ 
stantial number of affiliated compa¬ 
nies, even though their business may 
be rather diverse. Even where a con¬ 
glomerate is composed of a large 
number of individual corporations, 
that number is necessarily a finite one. 
We conclude, therefore, that where a 
contract carrier performs transporta¬ 
tion service exclusively for firms 
which are affiliated with one another, 
it may properly be found to be serving 
only a limited number of shippers. 

The Act recognizes as one form of 
contract carriage the performance of 
service through the assignment by the 
carrier of vehicles to a shipper for a 
•continuing period of time”. This re¬ 
flects what the Commission has long 
recognized as a “house carrier” serv¬ 
ice. in which the shipper has a signifi¬ 
cant degree of control over the service 
performed and the vehicles used, and 
in which it can be said that the con¬ 
tract carrier’s service is a true substi¬ 
tute for the shipper’s own private car¬ 
riage. Where a contract carrier's oper¬ 
ations are characterized by the assign¬ 
ment of vehicles, we again think that 
it will only be able to serve some finite 
number of customers, and we will pre- 
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sume that it is serving a limited 
number of persons. However, there 
must be a bona fide assignment of ve¬ 
hicles for a “continuing period of 
time’'. Tliis means that assignments 
cannot simply be made on a trip-by¬ 
trip basis. Normally, we would expect 
such an assignment to be for no less 
than a 30-day period. 

Statement of Policy 

In determining whether a motor car¬ 
rier serves a limited number of persons 
and thus meets the definition of motor 
contract carrier found at 49 U.S.C. 
10101(12), the Commission will apply 
the following standards: 

1. No fixed numerical limit will be 
set on the number of contracting ship¬ 
pers which a contract carrier may 
serve. 

2. Where a contract carrier performs 
exclusively one type of specialized 
service which, because of the degree of 
specialization involved, is usable only 
by a particular type of shipper or in¬ 
dustry, it will be presumed to be serv¬ 
ing only a limited number of persons. 

3. Where a contract carrier serves 
exclusively firms which are affiliated 
with one another, it will be presumed 
to be serving only a limited number of 
persons. 

4. Where a contract carrier assigns 
equipment to the exclusive use of each 
person served for periods of at least 30 
days, it will be presumed to be serving 
a limited number of persons. 

5. A contract carrier whose oper¬ 
ations do not fall within the terms of 
Item 2, 3, or 4 above may, with the 
Commission’s approval, increase the 
number of its customers and still be 
found to be serving a limited number 
of persons as long as its operations are 
not expanding so rapidly and in such a 
manner as to indicate that it is hold¬ 
ing out its services to the public gener¬ 
ally. In determining whether a con¬ 
tract carrier is actually holding out its 
services to the public generally, the 
Commission will consider the similar¬ 
ity in the sendees which the carrier 
performs, the similarity in the types 
of commodities transported, and the 
degree of specialization required by 
the nature of business of its present 
potential new customers. 

This decision is not a major Federal 
action significantly affecting the qual¬ 
ity of the human environment within 
the meaning of the National Environ¬ 
mental Policy Act of 1969. 

This document is promulgated under 
the authority contained in 49 U.S.C. 
10321(a) and 10102, and 5 U.S.C. 553. 

Dated: December 27, 1978. 

By the Commission, Chairman 
O’Neal. Vice Chairman Christian, 
Commissioners Brown, Stafford, 
Gresham, and Clapp. Commissioner 


Stafford adheres to his dissent of 
August 11, 1978 (see below). 

H. G. Homme, Jr., 
Secretary. 

Commissioner Stafford (Dissenting) 

The so-called ‘ rule of eight” is no more 
rigid than is necessary in order to achieve a 
needed standard. Administrative fairness 
dictates that there be some standard so that 
the limited number of persons criterion is 
not applied discriminatorlly. If would not be 
within the Commission’s legitimate discre¬ 
tion. for example, to allow one carrier to 
serve only five Shippers, another ten. and a 
third as many as 20. in the absence of par¬ 
ticular circumstances which might warrant 
such a discrepancy. By promulgating a "rule 
of eight,” the Umthun decision establishes a 
standard for the "normal" contract carrier 
case, so that a determination of what consti¬ 
tutes a limited number of persons in individ¬ 
ual cases would not appear arbitrary and ca¬ 
pricious. Such a result could easily occur 
considering that different attorneys and 
decisionmaking bodies are making this de¬ 
termination. The apparent rigidity of the 
"rule of eight” stems, in part, from the fact 
that in most contract carrier proceedings 
there have been circumstances which distin¬ 
guish one carrier and its shippers from an¬ 
other carrier and its shippers. Where special 
circumstances have existed, the Commission 
has not insisted on applying the “rule of 
eight.” Such circumstances involve conglom¬ 
erate shippers, where the Commission has 
found that the size and diversity of con¬ 
tracting shippers act to reduce the total 
number of persons a contract carrier may 
serve. While large size and diversity has 
been a factor tending to reduce the number 
of permissible contracting persons, small 
size and specialization have acted to allow 
service for a greater than normal number of 
supporting shippers. 

Any modification of the rule of eight 
should focus on some alternative standard. 
If no alternate standard is established, the 
possibility of inconsistent and arbitrary de¬ 
terminations would be substantial. If the 
number of permissible contracting shippers 
is increased, it is likely that contract carrier 
operations would be encouraged, and that 
traffic now transported by common carriers 
would be diverted to contract carriers. Such 
diversion would have a negative effect on 
the national transportation system. 

For these reasons. I am opposed to elimi¬ 
nation of the "rule of eight.” and I respect¬ 
fully dissent from the proposed policy state¬ 
ment. 

IFR Doc. 79-1041 Filed 1-10-79; 8:45 am) 


[7035-01 -M] 

(Docket No. AB-55 (Sub-No. 24F)1 

SEABOARD COAST LINE RAILROAD CO. 

Abandonment Near Minehead and Early Bird 
in Marion County, Fla.; Finding* 

Notice is hereby given pursuant to 
Section la of the Interstate Commerce 
Act (49 U.S.C. la) that by a Certificate 
and Decision decided December 21, 
1978, a finding, which is administra¬ 
tively final, was made by the Commis¬ 
sion, Review r Board Number 5, stating 
that, subject to the conditions for the 


protection of railway employees pre¬ 
scribed by the Commission in Oregon 
Short Line R. Co.-Abandonment 
Goshen, 354 I.C.C. 584 (1978), the pres¬ 
ent and future public convenience and 
necessity permit the abandonment by 
the Seaboard Coast Line Railroad 
Company of a portion of a line of rail¬ 
road known as the Early Bird Spur, 
extending from railroad milepost SR- 
743.82 near Minehead, FL, to milepost 
SR-745.00 at Early Bird, FL. a dis¬ 
tance of 1.18 miles in Marion County. 
FL. A certificate of public convenience 
and necessity permitting abandon¬ 
ment was issued to the Seaboard Coast 
Line Railroad Company. Since no in¬ 
vestigation was instituted, the require¬ 
ment of § 1121.38(a) of the Regula¬ 
tions that publication of notice of 
abandonment decisions in the Federal 
Register be made only after such a 
decision becomes administratively 
final was waived. 

Upon receipt by the carrier of an 
actual offer of financial assistance, the 
carrier shall make available to the of¬ 
feror the records, accounts, appraisals, 
working papers, and other documents 
used in preparing Exhibit I (§ 1121.45 
of the Regulations). Such documents 
shall be made available during regular 
business hours at a time and place mu¬ 
tually agreeable to the parties. 

The offer must be filed and served 
no later than January 26. 1979. The 
offer, as filed, shall contain informa¬ 
tion required pursuant to 
§ 1121.38(b)(2) and (3) of the Regula¬ 
tions. If no such offer is received, the 
certificate of public convenience and 
necessity authorizing abandonment 
shall become effective February 26, 
1979. 

H. G. Homme. Jr.. 

Secretary. 

CFR Doc. 79-1038 Filed 1-10-79; 8:45 ami 


[7035-01-M] 

(Docket No. AB-55 (Sub-No. 25F)) 

SEABOARD COAST LINE RAILROAD CO. 

Abandonment Near Belton and Ander*on in 
Anderton County, S.C; Finding* 

Notice is hereby given pursuant to 
Section la of the Interstate Commerce 
Act (49 U.S.C. la) that by a Certificate 
and Decision decided December 21, 
1978, a finding, which is administra¬ 
tively final, was made by the Commis 
sion. Review Board Number 5, stating 
that, subject to the conditions for the 
protection of railway employees pre 
scribed by the Commission in Oregon 
Stiort Line R. Co.—Abandonment 
Goshen , 354 I.C.C. 584 (1978). and for 
public use as set forth in said decision, 
the present and future public conven¬ 
ience and necessity permit the aban¬ 
donment by the Seaboard Coast Line 
Railroad Company of a portion of a 
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line of railroad known as the Belton 
Subdivision, extending from railroad 
milepost AKM-2.0 near Belton. SC. to 
milepost AKM-10.0 near Anderson. 
SC. a distance of 8.0 miles, in Ander¬ 
son County. SC. A certificate of public 
convenience and necessity permitting 
abandonment was issued to the Sea¬ 
board Coast Line Railroad Company. 
Since no investigation wa3 instituted, 
the requirement of § 1121.38(a) of the 
Regulations that publication of notice 
of abandonment decisions in the Fed¬ 
eral Register be made only after such 
a decision becomes administratively 
final was waived. 

Upon receipt by the carrier of an 
actual offer of financial assistance, the 
carrier shall make available to the of¬ 
feror the records, accounts, appraisals, 
working papers, and other documents 
used in preparing Exhibit I (§ 1121.45 
of the Regulations). Such documents 
shall be made available during regular 
business hours at a time and place mu¬ 
tually agreeable to the parties. 

The offer must be filed and served 
no later than January 26. 1979. The 
offer, as filed, shall contain informa¬ 
tion required pursuant to 
§ 1121.38(b)(2) and (3) of the Regula¬ 
tions. If no such offer is received, the 
certificate of public convenience and 
necessity authorizing abandonment 
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shall become effective February 26, 
1979. 

H. G. Homme, Jr. # 

Secretary. 

[FR Doc. 79 1039 Filed 1-10-79: 8:45 am] 


[7035-01-M] 

(Docket No. AB-55 (Sub-No. 26F» 

SEABOARD COAST UNE RAILROAD CO. 

Abandonment Near Candler and Leesburg in 
Marion and Lake Counties, Flo.; Findings 

Notice is hereby given pursuant to 
Section la of the Interstate Commerce 
Act (49 U.S.C. la) that by a Certificate 
and Decision decided December 22, 
1978, a finding, which is administra¬ 
tively final, was made by the Commis¬ 
sion. Review Board Number 5, stating 
that, subject to the conditions for the 
protection of railway employees pre¬ 
scribed by the Commission in Oregon 
Short Line R. Co.—Abandonment 
Goshen . 354 I.C.C. 584 (1978). the pres¬ 
ent and future public convenience and 
necessity permit the abandonment by 
the Seaboard Coast Line Railroad 
Company of a portion of a line of rail¬ 
road known as the Ocala Subdivision, 
extending from railroad milepost AS- 
781.19 near Candler. Fla., to milepost 
AS-800.79 near Leesburg. Fla., a dis¬ 
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tance of 19.60 miles, in Marion and 
Lake Counties, Fla. A certificate of 
public convenience and necessity per¬ 
mitting abandonment was issued to 
the Seaboard Coast Line Railroad 
Company. Since no investigation was 
instituted, the requirement of 
§il21.38<a) of the Regulations that 
publication of notice of abandonment 
decisions in the Federal Register be 
made only after such a decision be¬ 
comes administratively final was 
waived. 

Upon receipt by the carrier of an 
actual offer of financial assistance, the 
carrier shall make available to the of¬ 
feror the records, accounts, appraisals, 
working papers, and other documents 
used in preparing Exhibit I (§1121.45 
of the Regulations). Such documents 
shall be made available during regular 
business hours at a time and place mu¬ 
tually agreeable to the parties. 

The offer must be filed and served 
no later than January 26. 1979. The 
offer, as filed, shall contain informa¬ 
tion required pursuant to § 1121.38(b) 
(2) and (3) of the Regulations. If no 
such offer is received, the certificate 
of public convenience and necessity 
authorizing abandonment shall 
become effective February 26. 1979. 

H. G. Homme, Jr., 
Secretary. 

[FR Doc. 79-1040 Filed 1-10-79; &45 ami 
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sunshine act meetings 


This section of the FEDERAL REGISTER contains notices of meetings published under the “Government in the Sunshine Act” (Pub. L. 94-409) 5 U.S.C. 
552b(e)(3) 
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Commodity Futures Trading 

Commission. 3, 4 

Council on Environmental 

Quality. 5 

Federal Energy Regulatory 

Commission. 6 

Federal Reserve System. 7. 8 

Renegotiation Board. 9 


[6320-01-M] 

1 

CM-189, Arndt. 1; Jan. 5. 19791 
CIVIL AERONAUTICS BOARD. 

Notice of addition and closure of 
item to the January 11. 1979 agenda. 

TIME AND DATE; 10 a.m.. January 
11. 1979. 

PLACE: Room 1011. 1825 Connecticut 
Avenue NW., Washington. D.C. 20428. 

SUBJECT: 27. Negotiating Strategy 
for Northern and Southern Europe 
(BIA). 

STATUS: Closed. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, the Secretary. 
202-673-5068. 

SUPPLEMENTARY INFORMATION: 
This item was not completed at the 
time the January 11 agenda was pre¬ 
pared and therefore was omitted from 
that agenda. Staff work on this item 
has now been completed and in order 
to meet the Board’s ow r n commitment 
to discuss it January 11. the following 
Members have voted to add it to the 
January 11 meeting and no earlier an¬ 
nouncement was possible: 

Chairman. Marvin S. Cohen 
Member, Richard J. O'Melia 
Member. Elizabeth E. Bailey 
Member. Gloria Schaffer 

This meeting will concern proposed 
negotiating strategies for countries in 
Northern and Southern Europe. Pre¬ 
mature public disclosure of the op¬ 
tions. plans and opinions of the Board 
could seriously compromise the United 
States’ ability to successfully resolve 
this issue in the best interests of the 
United States. Accordingly, the follow¬ 
ing Members have voted that public 
disclosure of this meeting would in¬ 


volve matters the premature disclo¬ 
sure of which would be likely to sig¬ 
nificantly frustrate implementation of 
proposed agency action within the 
meaning of the exemption provided 
under 5 U.S.C. 552b(c)(9)(B) and 14 
CFR 310b.5(9)(B) and that the meet¬ 
ing will be closed: 

Chairman. Marvin S. Cohen 
Member, Elizabeth E. Bailey' 

Member. Gloria Schaffer 

Member O'Melia was not present. 

Persons Expected To Attend 

Board Members.—Chairman. Marvin S. 
Cohen; Member. Richard J. O'Melia; 
Member. Elizabeth E. Bailey; and 
Member. Gloria Schaffer. 

Assistants to Board Members.—Mr. David 
M. Kirsteln, Mr. Sanford Rederer. and Mr. 
. Stephen H. Lachter. 

Office of the Managing Director.—Mr. John 
R. Hancock. 

Bureau of International Affairs.—Mr. 
Donald A. Farmer. Jr.. Ms. Sandra W. 
Gerson, Mr. David A. Levitt. Mr. Edward 
R. Wilbur. Mr. Ronald C. Miller. Mr. 
Richard M. Loughlin. Mr. Willard L. 
Demory. Mr. Rosario J. Scibilia. Mr. Fran¬ 
cis S. Murphy. Mr. Donald L. Litton, Ms. 
Mary I. Pett. Mr. James S. Homeman, and 
Mr. Ivars V. Mellups. 

Office of the General Counsel.—Mr. Philip 
J. Bakes. Jr.. Mr. Gary J. Edles, Mr. Peter 
b. Schwarzkopf. Mr. Michael Schopf, and 
Ms. Carol Light. 

Bureau of Pricing and Domestic Aviation.— 
Mr. Michael E. Levine. Ms. Barbara A. 
Clark. Mr. Herbert Aswall, Mr. Douglas V. 
Leister, and Mr. James L. Deegan. 

Office of Economic Analysis.—Mr. Robert 
H. Frank and Mr. Richard H. Klem. 
Bureau of Consumer Protection.—Mr. 
Reuben B. Robertson. 

Office of the Secretary.—Mrs. Phyllis T. 
Kaylor and Ms. Deborah A. Lee. 

General Counsel Certification 

I certify that this meeting may be 
closed to the public under 5 U.S.C. 
552b(c)(9)(B) and 14 CFR Section 
310b.5(9)(B) and that this meeting 
may be closed to public observation. 

Philip Bakes. Jr.. 
General Counsel 
[S 49-79 Filed 1-9-79; 9:52 ami 


[3410-05-M] 

2 

COMMODITY CREDIT CORPORA¬ 
TION. 

TIME AND DATE: 10 a.m.. January 
12. 1979. 


PLACE: Room 218-A, Administration 
Building, U.S. Department of Agricul¬ 
ture. Washington, D.C. 

STATUS: Open meeting. 

MATTERS TO BE CONSIDERED: 

1. Minutes of CCC Board meeting on De¬ 
cember 5. 1978. 

2. Docket UCZ 314 re: Guarantee of loans 
for pilot projects for the production and 
marketing of industrial hydrocarbons and 
alcohols from the agricultural commodities 
and forest products. 

3. Docket CZ 266. Resolution 16. Amend¬ 
ment 1 re: Pub. L. 480 availability determi¬ 
nation for dehydrated potatoes. 

CONTACT PERSON FOR MORE IN 
FORMATION: 

Bill Cherry, Secretary, Commodity 
Credit Corporation, Room 202-W. 
Administration Building, U.S. De¬ 
partment of Agriculture. Washing¬ 
ton, D.C. 20013, telephone 202-447- 
7583. 

CS-52-79 Filed 1-9-79; 11:09 am] 


[6351-01-M] 

3 

COMMODITY FUTURES TRADING 
COMMISSION. 

TIME AND DATE: 10 a.m., January 
16, 1979. 

PLACE: 2033 K Street NW.. Washing 
ton. D.C., 5th floor hearing room. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 
Proposed call schedule for contracts to 
be reviewed under Section 1.50 of the 
Regulations. 

CONTACT PERSON FOR MORE IN 
FORMATION: 

Jane Stuckey, 254-6314. 

[S-53-79 Filed 1-9-79; 11:37 ami 


[6351-01-M] 

4 

COMMODITY FUTURES TRADING 
COMMISSION. 

TIME AND DATE: 11 a.m., January 
16. 1979. 

PLACE: 2033 K Street NW., Washing 
ton, D.C., 5th floor hearing room. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Enforcement Matters: Institution of 
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public administrative proceedings; 
filing of administrative complaint; 
offer of settlement; private investiga¬ 
tion; and application for registration 
as an associated person of a futures 
commission merchant and revocation 
of the registration of a commodity 
trading advisor. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Jane Stuckey, 254-6314. 

tS-54-79 Filed 1-9-79: 11:37 am] 


[3125-01-M] 

5 

COUNCIL ON ENVIRONMENTAL 
QUALITY. 

TIME AND DATE: 2. p.m. t January 
17, 1979. 

PLACE: Conference Room, 722 Jack- 
son Place NW., Washington, D.C. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 
Proposed changes to the National Oil 
and Hazardous Substances Contingen¬ 
cy Plan. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Foster Knight, 633-7111. 

(S-56-79 Filed 1 9-79: 3:38 pm] 


[6740-02-M] 

6 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
Published December 18. 1978, 43 FR 
58895. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 10 a.m., 
December 20. 1978. 

CHANGE IN THE MEETING: The 
following items have been added: 

Item No., Docket No., and Company 

M-2. RM79-3, Repeal of §270.205 of the 
Commission’s Interim Regulations Imple¬ 
menting the Natural Gas Policy Act of 
1978 and Relating to Indefinite Price Es¬ 
calator Clauses. 

M 3. RM78-17. Procedures for Review by 
the Federal Energy Regulatory Commis¬ 
sion of Adjustment Request Denials by 
the Secretary of Energy. 

M 4. RM79- , Procedures for Adjustments 
of Rules and Orders Issued by the Federal 
Energy Regulatory Commission Under the 

ngpa. 

M-5. Interim Rule on §315 of NGPA. Offers 
and Right of First Refusal. 

M 6. Staff Recommendations on the Reve¬ 
nue Act of 1978. 

M . 7 RM79- . Treatment of Certain Pro¬ 
duction Related Costs for Gas to be 
Transported through the Alaska Natural 
Gas Transportation System. 

ER-8. ER76-285 (Phase II), Public Service 
Company of New Hampshire. 


ER-9. E-9592, Roscoe E. Dean. Jr. and Wil¬ 
liam D. Lovin, Complainants v. Georgia 
Power Company, Defendant. 

Kenneth F. Plumb, 
Secretary. 

[S-50-79 Filed 1-9-79: 9:52 am) 


[6210-01-M] 

7 

FEDERAL RESERVE SYSTEM 
(Board of Governors). 

TIME AND DATE: 11 a.m., Monday, 
January 8. 1979. 

PLACE: 20th Street and Constitution 
Avenue NW.. Washington, D.C. 20551. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Proposed negotiation of a contract for 
architectural and engineering services 
for the Omaha Branch of the Federal 
Reserve Bank of Kansas City. (This 
matter was originally announced for a 
meeting on Friday, December 22. 
1978). 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Joseph R. Coyne. Assistant to 
the Board, 202-452-3204. 

Dated: January 8, 1979. 

Griffith L. Garwood. 
Deputy Secretary of the Board. 
CS-51-79 Filed 1-9-79: 9:52 am] 


[6210-01-M] 

8 

FEDERAL RESERVE SYSTEM 
(Board of Governors). 

TIME AND DATE: 10 a.m., Wednes¬ 
day, January 17. 1979. 

PLACE: 20th Street and Constitution 
Avenue NW.. Washington, D.C. 20551. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

1. Study for transmittal to the Congress 
as required by the Home Mortgage Disclo¬ 
sure Act. on the feasibility and usefulness of 
extending mortgage disclosures to cover de¬ 
pository Institutions outside standard met¬ 
ropolitan statistical areas. 

2. Proposal to implement Title VI of the 
Financial Institutions Regulatory and Inter¬ 
est Rate Control Act. 

3. Proposed statement to be presented to 
the Senate Committee on Banking. Hous¬ 
ing. and Urban Affairs regarding the Feder¬ 
al Reserve System’s budget. 

4. Any agenda items carried forward from 
a previously announced meeting. 

Note.— This meeting will be recorded for 
the benefit of those unable to attend. Cas¬ 
settes will be available for listening in the 
Board s Freedom of Information Office, and 
copies may be ordered for $5 per cassette by 
calling 202-452-3684 or by writing to: Free¬ 
dom of Information Office. Board of Gover¬ 
nors of the Federal Reserve System. Wash¬ 
ington. D.C. 20551. 


CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Joseph R. Coyne. Assistant to 
the Board, 202-452-3204. 

Dated: January 9, 1979. 

Griffith L. Garwood. 
Deputy Secretary of the Board. 
IS-57-79 Filed 1-9-79: 4:00 pm] 

[7910-01-M] 

9 

THE RENEGOTIATION BOARD. 

DATE AND TIME: Tuesday. January 
16. 1979; 10 a.m. 

PLACE: Conference Room. 4th floor, 
2000 M Street NW., Washington. D.C. 

STATUS: Matters 1 through 8 are 
open to public observation. Matters 9 
and 10 are closed to public observa¬ 
tion. Matters 11 and 12 are not appli¬ 
cable for status. 

MATTERS TO BE CONSIDERED: 

1. Approval of minutes of meeting held 
December 19. 1979; and other Board meet¬ 
ings. if any. 

2. Recommendation for determination of 
excessive profits or assignment to a division: 
Cubic Corp.. fiscal years ended December 
31. 1973 and 1974. 

3. Request to make an untimely applica¬ 
tion for commercial exemption: Cyprus 
Mines Corp., fiscal year ended December 31. 
1975. 

4. Recommendation for clearance: South¬ 
western Refining Co., Inc., fiscal year ended 
December 31. 1973. 

5. Report on partial year filings and appli¬ 
cations for commercial exemption. 

6. Recommendation for clearance or as¬ 
signment to a division: A. G. S. Parsons Co., 
fiscal year ended December 31. 1973. B. Par¬ 
sons Medical Gas Co.. Inc., fiscal year ended 
December 31. 1973. 

7. Determination of excessive profits: 
Kaiser Aerospace 6c Electronics Corp.. fiscal 
year ended December 31. 1972. 

8. Determination of excessifve profits: In¬ 
ternational Business Machines Corp.. fiscal 
years ended December 31. 1969 and 1970. 

9. Recommendation for finding of exces¬ 
sive profits: Stelma Inc.. Successor-in-Inter- 
est to a 1960 Delaware Corporation of the 
same name, fiscal years ended March 31. 
1968 and 1969 and May 8. 1969. 

10. Court of Claims Case: Norris Indus¬ 
tries. Inc. v. United States . Ct. Cl. No. 449- 
75. 

11. Approval of agenda for meeting to be 
held January 30. 1979. 

12. Approval of agenda for other meetings, 
if any. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kelvin H. Dickinson. Assistant Gen¬ 
eral Counsel-Secretary. 2000 M 
Street NW.. Washington. D.C. 20446, 
202-254-8277. 

Dated: January 8, 1979. 

Harry R. Van Cleve, 
Acting Chairman. 
[S-55-79 Filed 1-9-79; 2:30 pm) 
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[4210-01-M] 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assiitont Secretary for Housing- 
Federal Housing 

|24 CFR Part 80S! 

[Docket No. R-78 599] 

INDIAN HOUSING 
Proposed Rulemaking 

AGENCY: Department of Housing 
and Urban Development. 

ACTION: Proposed rule. 

SUMMARY: This notice sets forth 
proposed amendments to the regula¬ 
tions for the HUD Indian Housing 
Program under the United States 
Housing Act of 1937. The amendments 
would include changes in the proce¬ 
dures for development of the housing, 
changes in the procedure for providing 
Indian enterprise preference in IHA 
contracting, and for Mutual Help 
housing, changes in the computation 
of required homebuyer payments and 
a provision for payment of needed op¬ 
erating subsidy. 

DATE: Comments are due on or before 
February 12, 1979. 

ADDRESS: Comments should be filed 
with the Rules Docket Clerk. Office of 
General Counsel, Room 5218, Depart¬ 
ment of Housing and Urban Develop¬ 
ment. 451-7tb Street. SW.. Washing¬ 
ton. D.C. 20410, <202) 755-7603 (this is 
not a toll-free number). 

Each person submitting a comment 
should include name and address and 
refer to the document by the docu¬ 
ment name indicated in the heading 
and give reasons for any recommenda¬ 
tion. Copies of all written comments 
received will be available for examina¬ 
tion by interested persons in the office 
of the Rules Docket Clerk at the ad¬ 
dress listed above. 

FOR FURTHER INFORMATION 
CONTACT: 

Thomas Sherman. Office of Assisted 
Housing. Department of Housing 
and Urban Development. Washing¬ 
ton, D.C. 20410, (202) 755- 5658 (this 
is not a toll-free number). 

SUPPLEMENTARY INFORMATION: 
Comprehensive regulations for the 
Indian Housing Program became ef¬ 
fective on March 9. 1976. At that time 
it was anticipated that amendments 
would probably be required on the 
basis of experience under the pub¬ 
lished regulations. The present 
amendments provide for important 
changes in the present regulations, re¬ 
flecting the concerns of Indian Hous¬ 
ing Authorities and of HUD during 
the period the regulations have been 
in effect. These changes can be accom¬ 


plished under present statutory au¬ 
thority. The Department recognizes 
that more extensive changes, requir¬ 
ing new r legislation, may be needed in 
order to realize a more comprehensive 
solution to the problems of the pro¬ 
gram. 

The changes which are now pro¬ 
posed for public comment are already 
the result of an extensive series of 
consultations with IHAs and other 
concerned Indian organizations, since 
early 1977. Successive working drafts 
of the amendments were simulta¬ 
neously circulated to these groups and 
to HUD Field Staff. Numerous com¬ 
ments form HUD and non-HUD 
sources were received on successive 
rounds of the amendments, and have 
been carefully considered. 

The following is a summary of the 
specified proposed amendments: 

Production Method—Modified 
Turnkey 

1. Section 805.203(a) now provides 
that the IHA’s application for a Proj¬ 
ect shall state which production 
method it prefers to use and that the 
IHA shall provide a justification for 
its chosen method. Under this system, 
some IHA’s have been using the Turn¬ 
key method, while others have been 
using the Conventional method. Sec¬ 
tion 805.203(a) is continued without 
change. It has been determined, how¬ 
ever, that a modified form of the 
Turnkey method should be established 
in order to provide a more expeditious 
and less costly method and to take ac¬ 
count of certain complaints by IHA s 
that under the present Turnkey 
method they do not have sufficient 
control of the design. 

Accordingly. § 805.203 would be 
amended to set forth a modified form 
of the Turnkey method which re¬ 
sponds to the two objections metioned 
above and combines the best features 
of both production methods. The 
modified form of Turnkey includes the 
following basic provisions. 

(A) Before advertising for Turnkey 
Proposals, (1) the sites shall have been 
selected. (2) HUD shall have approved 
drawings and specifications for the 
housing in sufficient detail to enable a 
developer to quote a firm price and to 
assure the quality of the design and 
construction, and (3) on the basis of 
these drawings and specifications. 
HUD shall have approved an estimate 
of the Total Development Cost and 
separate estimates of the cost of 
Dwelling Construction and Equipment 
Cost (DC&E Cost) and of the maxi¬ 
mum total construction contract price 
which it has determined to be reason¬ 
able and within applicable limitations. 

(B) The invitation for Turnkey Pro¬ 
posals shall be based on a Developer's 
Packet which includes a description of 


the sites and the detailed drawings 
and specifications. 

(C) Accordingly, each developer will 
be required to quote a firm price. 
After the developer has been selected, 
and the ACC executed, the Contract 
of Sale will be executed. 

(D) Finally, whatever the production 
method used, the IHA shall provide 
(and sufficient development funds will 
be provided for this purpose) regular 
inspections by a qualified inspector 
sufficient to assure compliance with 
the approved drawings and specifica¬ 
tions and the quality of the completed 
housing. (See comment 41.) 

Prohibition on Bonding for Turnkey 

2. The regulations would provide, for 
both the standard and the modified 
Turnkey Method, that the developer 
may not be required to post a bond for 
performance or payment (§ 805.203(b) 
and (c». 

Production Method—Force Account 

3. In response to comments, 

§ 805.203(f)(3) would authorize the 
field offices to approve the use of 
Force Account for repairs and reha¬ 
bilitation of acquired housing, correc¬ 
tion of deficiencies, or completion 
after default by the original contrac¬ 
tor. For new construction, how'ever. 

§805.203(d)(2) W'ould permit the use of 
Force Account only with the approval 
of the Assistant Secretary for Hous¬ 
ing, and only if the tribe agrees in 
writing to cover any excess costs. The 
tribe would have to demonstrate that 
it has the financial resources to meet 
this commitment up to a specified 
amount. 

In all cases where an IHA requests 
authority to use the Force Account 
method, it w'ould have to provide the 
justification and demonstrate that it 
has the capability to achieve timely 
completion of the work within the 
Total Development Cost and with the 
additional assurances provided by the 
tribe. 

Public Advertisement for 
Competitive Proposals 

4. A number of comments requested 
authority to enter into construction 
contracts on a negotiated basis. It has 
been determined that the arguments 
given are insufficient to outweigh the 
public interest in providing public op¬ 
portunity for competitive bidding. Ac 
cordingly. § 805.203(g), provides that 
contracts for development of a Project 
may be awarded, whether to Indian 
Enterprises or to others, only after 
public advertisement for competitive 
proposals. 

5. Difficulties have arisen in the past 
where the lowest bid or proposal could 
not be accepted because it w*as above 
the amount budgeted for the contract, 
or because the amount allocable to 
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DC&E Cost was in excess of the appli¬ 
cable Prototype Cost limit. These dif¬ 
ficulties arose because there was noth¬ 
ing in the advertisement or in the in¬ 
formation made available to the pros¬ 
pective contractors to apprise them of 
any such limitations. Accordingly, 
§ 805.203(g) would provide that the ad¬ 
vertisement for proposals shall inform 
all prospective contractors of the 
amount of the applicable Prototype 
Cost limit and of the maximum total 
contract price which has been deter¬ 
mined to be reasonable. 

Indian Preference in Contracting 

6. Section 805.106(a) would be 
amended to clarify the meaning of 
“Indian Organizations and Indian- 
owned Economic Enterprises. 0 the 
class of businesses entitled to contract¬ 
ing preference under Section 7(b) of 
the Indian Self-Determination and 
Education Assistance Act. This class 
includes both an “economic enter¬ 
prise” as defined in Section 3(e) of the 
Indian Financing Act of 1974, and a 

tribal organization” as defined in Sec¬ 
tion 4(c) of the Indian Self-Determina¬ 
tion and Education Assistance Act. 
The regulations now incorporate only 
the Indian Financing Act definition of 
an “economic enterprise,’* and would 
be amended to add the statutory defi¬ 
nition of “tribal enterprise.” 

7. Since it has been determined to 
exempt programs subject to Section 
7(b) from the conflicting requirements 
under Section 3 of the HUD Act of 
1968. Section 3 requirements would be 
deleted from § 805.106. 

8. Experience has shown that public 
advertisement for bids or proposals ad¬ 
dressed to all types of contractors, 
with a provision that the bid of an 
Indian Enterprise shall be preferred if 
its price is within 110 percent of the 
otherwise low bid. is not workable. 
Generally, non-Indian contractors are 
reluctant or unwilling to participate in 
such bidding. In addition, troublesome 
questions have arisen as to how the 10 
percent price preference can be recon¬ 
ciled with Prototype Cost limits and 
reasonable contract cost determina¬ 
tions. This experience indicates that 
the most practicable and effective 
method of providing preference to 
Indian Enterprise is to issue an adver¬ 
tisement for proposals limited to 
Indian Enterprises. 

Accordingly. §805.204 would be re¬ 
vised to incorporate this with HUD ap¬ 
proval as an optional method of pro¬ 
viding preference to Indian Enter¬ 
prises. When this method is used, the 
amended §805.204 would also specifi¬ 
cally authorize the IHA, with HUD ap¬ 
proval, to publish a prior invitation for 
Indian Enterprises to submit a State¬ 
ment of Intent to respond to an adver¬ 
tisement for proposals when published 
^d to furnish evidence to establish 


their qualifications in accordance with 
§ 805.204(a)(4). • 

9. Where a contractor seeks to quali¬ 
fy for award of a contract under the 
new preference provisions, the con¬ 
tractor’s eligibility for preference 
must be approved by HUD 
(§ 805.204(a)(4)). This section would 
state the nature of the submission by 
any prospective contractor seeking to 
qualify for the preference. The con¬ 
tractor would be required to submit 
evidence showing fully the extent of 
Indian ownership and interest, and 
evidence of structure, management 
and financing affecting the Indian 
character of the enterprise. 

10. Section 805.204(d) would provide 
that for all construction contracts, the 
information for prospective contrac¬ 
tors shall set forth all Indian prefer¬ 
ence requirements affecting award of 
or to be included in the terms of the 
Contract. 

IHA Commissioners 

11. A new § 805.110(b) would be 
added to provide that a member of the 
Board of Commissioners shall not be 
eligible for employment by the IHA 
except under unusual circumstances 
and with the approval of HUD. While 
some comments suggested allowing 
employment of a Board member in the 
position of Executive Director, it was 
the consensus of the comments that 
the role of Commissioner was basically 
incompatible with concurrent employ¬ 
ment by the IHA in any capacity and 
that exceptions should be allowed only 
for the most compelling reasons. 

12. There were several recommenda¬ 
tions from IHAs and Indian groups 
that IHA Commissioners be compen¬ 
sated for losses in income incurred by 
reason of attendance at board meet¬ 
ings and that such compensation be 
funded by additional operating subsi¬ 
dy from HUD. Either a flat rate of 
compensation w r ould have to be estab¬ 
lished which would be paid to Com¬ 
missioners regardless of the varying 
amounts of lost income or HUD would 
have to become involved in calcula¬ 
tions of individual losses of income. 

The present policy is in line with 
that which prevails in the public hous¬ 
ing program generally, and it is felt 
that this issue, as well as other operat¬ 
ing policy issues, should be deferred 
until consideration has been given to 
the recommendations of the Counsel¬ 
or to the Secretary under which in¬ 
creased responsibility for operations 
and for maintaining the financial sta¬ 
bility of the projects without HUD op¬ 
erating subsidy would be placed on the 
tribal governments and their IHAs. 
For these reasons, no amendment on 
the issue of compenastion for Commis¬ 
sioners is proposed. 


2503 

Allocation of Contract Authority 

13. A proposal to amend §805.205 to 
provide that HUD will allocate con¬ 
tract authority for Indian housing in 
accordance with need and administra¬ 
tive capability of the IHA was rejected 
based upon negative comments. 

Compliance with Section 213 and 
OMB Circular A-95 

14. Section 805.206 would be amend¬ 
ed to provide that the application 
shall designate at least the general lo¬ 
cations of the proposed housing as 
needed to permit the commencement 
of the Section 213 local review process. 
To expedite processing for Section 213 
purposes, the application may be ac¬ 
companied by comments on the appli¬ 
cation by the Chief Executive Officer 
on behalf of the local government. Ap¬ 
propriate provisions of OMB Circular 
A-95 are quoted. Section 805.217(a) 
would be revised to eliminate a de¬ 
scription of procedural requirements 
under A-95, and to provide only that 
tentative site approval shall not be 
given until the requirements for com¬ 
pliance with Section 213 and with A- 
95 (where applicable) have been met. 

Program Reservation and 
Development Program 

15. The definition (in §805.102) of 
the term “Program Reservation” has 
been modified to indicate that the ob¬ 
ligation of contract and budget au¬ 
thority will be made at the program 
reservation stage and that the number 
of units which may be approved for 
ACC will be the number of units in 
the Program Reservation or such 
lesser number as is consistent with the 
reserved amount of contract and 
budget authority. 

16. Section 805.206(b)(4) would re¬ 
quire submission of an approvable De¬ 
velopment Program within one year 
from issuance of the Program Reser¬ 
vation. 

17. Section 805.208 would be sub¬ 
stantially expanded to provide a mech¬ 
anism for an ongoing process of co¬ 
ordination and cooperation by HUD. 
the IHA, the tribe and other con¬ 
cerned agencies during the develop¬ 
ment period. The amendments would 
require institution of the coordination 
process as soon as sites are identified. 
By concurring in tentative site approv¬ 
al. each party would be committed to 
providing any agreed funding or other 
assistance. 

Section 805.208 would also provide 
for periodic consultations beteen the 
tribe, as well as IHA, HUD and other 
concerned federal agencies, on the 
progress of project development, at 
which times the parties would agree 
on necessary action on problems de¬ 
laying the project development. 
Before the end of the one-year period. 
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the parties would recommend to HUD 
whether to extend the one-year limit 
or cancel the Program Reservation. 

Preliminary Loans 

18. The provisions for preliminary 
loan funding (§805.209) would be com¬ 
prehensively revised. Because * the 
amount of preliminary loan previously 
authorized ($500 per unit, $1,000 in 
Alaska) has often been insufficient, 
the amendments would allow a higher 
and more flexible limitation for pre¬ 
liminary surveys and planning. The 
new limitation is 3 percent of estimat¬ 
ed Total Development Cost ($1,500 in 
the case of a $50,000 TDC). In addi¬ 
tion, the HUD field office could under 
certain specified conditions approve 
preliminary loan funding for purposes 
other than preliminary surveys and 
planning, or for more than 3 percent. 

19. While increasing the amounts of 
preliminary loan, the regulations 
would also establish limitations on the 
availability and use of the funds. The 
regulations would clarify that prelimi¬ 
nary loan funds are only available for 
purposes and in amounts that can be 
included in a Development Cost 
Budget (§ 805.209(c)). In order to es¬ 
tablish tighter controls over the use of 
the funds, the IHA would be required 
to to adopt, and submit for HUD ap¬ 
proval, a budget for use of the loan 
funds (§ 805.209(d)). Finally, since ade¬ 
quate preliminary loan funding is now 
to be provided, the amendments would 
explicitly prohibit an IHA from the 
use of funds from other projects to 
cover the pre-ACC expenses 
(§805.209(0), 

Capability or Contractor 

20. A new §805.211(0 would provide 
that the IHA may not award a con¬ 
struction contract until the prospec¬ 
tive contractor has demonstrated that 
he has the technical, administrative 
and financial capability to perform 
the contract work within the time pro¬ 
vided under the contract. 

Design op the Housing 

21. Section 805.212(a) sets forth a re¬ 
vised statement of the basic design 
standards. In the interests of clarity, 
all the relevant standards are brought 
together in one paragraph. In addi¬ 
tion. the revision states that the HUD 
Minimum Property Standards shall be 
taken into account, but shall not be 
controlling. This will eliminate the 
need for specific exceptions or waivers 
where deviations from the MPS are 
considered desirable or appropriate. 

22. Section 805.212(b) is a new provi¬ 
sion which sets forth the procedure 
for obtaining HUD approval of a 
design preliminary to preparation of a 
Developer’s Packet and advertisement 
for proposals. Under this procedure, 
the IHA shall prepare and submit to 


HUD a basic .outline for a minimum 
acceptable house for its jurisdictional * 
area and attendant water supply and 
waste disposal facilities. This shall be 
done after consultation with the fami¬ 
lies to be housed. HUD shall approve a 
basic outline of the housing and facili¬ 
ties which, as determined by HUD, can 
be constructed within the applicable 
Prototype Cost limit and at a reason- 
ble total contract price, and within an 
acceptable Total Development Cost. 
These amounts shall be stated in 
HUD's approval of the basic outline 
and. as stated earlier, the prototype 
cost limit and the maximum total con¬ 
tract price which has been determined 
to be reasonable shall be included in 
the advertisement for proposals. Fol¬ 
lowing HUD approval of the basic out¬ 
line. the IHA shall prepare the draw¬ 
ings and specifications needed for the 
advertisement for proposals and shall 
submit these, together with the re¬ 
mainder of the information for pros¬ 
pective contractors, to HUD for its ap¬ 
proval. 

Cost Limits—New Construction or 
Acquisition 

23. Section 805.213 which provides 
procedures for special prototype cost 
determinations for this program, 
would be amended to clarify that 
these provisions apply only to separate 
Indian prototype cost areas. 

24. The statement of the special fac¬ 
tors to be considered in establishing 
prototype costs for separate Indian 
areas (now § 805.213(b)(1)) would be 
modified by adding a sentence requir¬ 
ing that prototype costs shall provide 
for features, appropriate for the area, 
designed to conserve energy, lower 
utility costs, or utilize indigenous 
energy sources. 

25. Section 805.213(b)(2). a new pro¬ 
vision, states that a copy of the proto¬ 
type design on which a published pro¬ 
totype cost is based shall be supplied 
to the IHA for its guidance in prepar¬ 
ing the basic house design to be sub¬ 
mitted to HUD for approval. 

26. Section 805.212(c) deals with re¬ 
visions of prototype cost, in the con¬ 
text of the procedure which calls for 
the submission by the IHA to HUD of 
a basic outline of the housing and 
facilities it desires to have built. This 
section states that if the IHA finds 
that a proposed housing design cannot 
be built within 110 percent of the ex¬ 
isting prototype cost because construc¬ 
tion costs have increased (but not be¬ 
cause the design has more expensive 
features than the prototype design) 
the IHA shall so state and request a 
revision of the prototype cost. This re¬ 
quest shall be accompanied by evi¬ 
dence of the cost increase. HUD shall 
agree to revise the prototype cost only 
if (1) it determines that the evidence 
of cost increases supports the request 


and (2) the design cannot be modified 
to reduce the cost sufficiently. 

27. Section 805.214d(b) would be 
amended to clarify that the prototype 
cost limit applies only to new construc¬ 
tion, and to provide that where a Proj¬ 
ect is developed under the Acquisition 
method Development Cost shall not 
exceed 90 percent of the imputed De¬ 
velopment Cost of a comparable hypo¬ 
thetical new construction project (or 
an appropriately lower percentage if 
the projected useful life of the acquisi¬ 
tion project is less than the ACC 
term). 

28. Many comments addressed the 
delay in the publication of the annual 
updates and interim revisions of proto¬ 
type costs. The Department is review¬ 
ing actions it might take to alleviate 
this problem by expediting the present 
process or by delegating authority to 
field offices subject to total develop¬ 
ment cost ceilings. Comments from 
the public are specifically invited on 
this point. 

Provisions Relating to Development 
Cost 

29. - At the request of the BIA. 
§ 805.214(c) would be amended to pro¬ 
vide that where BIA is to assume re¬ 
sponsibility for maintenance of streets 
after the housing development is com¬ 
pleted. BIA must be given the oppor¬ 
tunity to review the design and to in¬ 
spect the construction of the streets. 

30. Section 805.214(e) presently pro¬ 
vides that connections to utility distri¬ 
bution systems may be included in De¬ 
velopment Cost. In view of questions 
and comments relating to the meaning 
of the word connections and whether 
costs of extensions to distribution sys¬ 
tems may be included, the paragraph 
has been revised to change the word 
connections to hookups and to provide 
that where reasonably short exten¬ 
sions are needed to make the utility 
distribution system available to the 
site, such costs may be included in the 
Development Cost if the costs can be 
justified on the basis of net savings in 
the Development Cost or long-term 
savings based upon utility analysis. 

31. Section 805.214(e) now provides 
that costs of facilities to be provided 
by other than HUD shall not be in¬ 
cluded in Development Cost. This 
paragraph has been revised to state 
that such costs may not be included 
unless such costs are offset by other 
parties assuming costs that would oth¬ 
erwise be included in Development 
Cost. 

Tenant Counseling 

32. A new paragraph. §805.214(i), 
has been added to provide for the 
costs of a HUD-approved counseling 
program (up to $500 per dwelling unit) 
In Development Costs for tenants of a 
Rental Project. Previously such coun- 
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seling programs were allowable only 
for Mutual-Help projects. 

Site Selection and Approval 

33. Section 805.216(b) is being 
amended to specify that a site may not 
be approved unless, in addition to as¬ 
surances of access roads in time for 
initial occupancy of a proposed proj¬ 
ect. there are assurances that there 
will be access to the site in time for 
construction purposes. 

34. Section 805.216(e) would be 
amended to specify that IHAs may 
only use sites for which the costs of 
surveys and planning, including test 
borings and drillings, are expected to 
be reasonable. A new § 805.216(g)(5) 
would state that final site approval 
will not be given unless HUD deter¬ 
mines there is not an unreasonable 
risk of natural hazard. 

35. Section 805.217(b) would be 
amended to include an exception per¬ 
mitting execution of an ACC before 
final site approval on donated sites or 
contributed sites for which the MH 
Contribution credit is $750 or less per 
site under the following conditions: 

a. All projects have tentative site ap¬ 
proval before ACC; 

b. At least 50 percent of the sites 
have final site approval before ACC; 

c. It is shown to the satisfaction of 
HUD that the balance of the sites will 
probably meet the requirements for 
final site approval no later than one 
year from execution of the Construc¬ 
tion Contract; and 

d. The Construction Contract shall 
provide that is all sites, finally ap¬ 
proved and with executed leases, have 
not been delivered by the IHA to the 
contractor within one year from ex¬ 
ecution of the Construction Contract 
(or HUD-approved extension), the 
Construction Contract shall be re¬ 
duced by the amount attributable to 
the units to be developed on the unde¬ 
livered sites. 

36. Section 805.217(c) would prohibit 
the acquisition of a site until after (1) 
final site approval and any necessary 
approvals from IHS and BIA and (2) 
execution of the ACC. unless HUD au¬ 
thorizes advance acquisition. 

Appraisals 

37. In response to field recommenda¬ 
tions, the dollar amount below which 
an appraisal is not required is raised 
from $500 to $750 <§ 805.219(a)). 

38. Section 805.219(b) would be 
amended to eliminate the provision 
that HUD or BIA appraisals shall not 
be requested until receipt of a HUD 
notification that a sufficient number 
of sites have been approved to permit 
the project to proceed. It is intended 
to facilitate and encourage the submis¬ 
sion of requests for site appraisals for 
Particular sites, or batches of sites, at 


the earliest possible date, to avoid 
delays in project development. 

39. Section 805.219(c)(4) provides 
that the valuation of a leasehold inter¬ 
est on trust land may not exceed % of 
the value of the land as if alienable in 
fee. This limitation would be retained, 
but the regulation would be amended 
to provide that the % limitation may 
be exceeded with approval of the As¬ 
sistant Secretary for Housing In excep¬ 
tional cases where no other suitable 
sites are available. 

Financial Feasibility—Rental 
Projects 

40. An amendment of §805.220 to 
state In detail the process by which fi¬ 
nancial feasibility of a rental project 
shall be determined has been eliminat¬ 
ed based upon comments that it was 
difficult to understand. Therefore, the 
section remains unchanged and the fi¬ 
nancial feasibility test is referenced to 
the test applicable to projects subject 
to the Performance Funding System 
(24 CFR 890.101 et. seq.) for providing 
operating subsidy. Operating subsidy 
for these projects is now provided 
under PFS. 

Inspections 

41. Section 805.221(a) has been ex¬ 
panded to make it clear that whatever 
the production method used, inspec¬ 
tions during construction must be per¬ 
formed with such frequency and under 
such procedures as will assure comple¬ 
tion of quality housing in accordance 
with the contract. 

42. Section 805.221(c) would provide 
that the homebuyer must be given a 
copy of the report on the final inspec¬ 
tion when the home is completed. 

ACC Amendments 

43 A new § 805.223(b) would provide 
explicitly that the Development Pro¬ 
gram and ACC may be amended to 
provide amounts needed to correct de¬ 
ficiencies in design, construction or 
equipment and resulting damages, 
where it is not possible to obtain 
timely correction by the responsible 
parties. 

44. In the case of a MH home, the 
additional development cost for such 
work will not result in an increase in 
the homebuyer’s purchase price. How¬ 
ever. before approving work on a MH 
home for correction of deficiencies, 
the field office may review the home- 
buyer’s compliance with the MHO 
Agreement and may require the IHA 
to reach an agreement with the home- 
buyer for the correction of significant 
non-compliances. 

Admission Policies 

45. The existing regulation permits 
IHAs to set maximum income limits 
for eligibility at the maximum permit¬ 


ted under the Act, which limits par¬ 
ticipants to families who cannot afford 
to pay enough to cause private enter¬ 
prise to build an adequate supply of 
decent, safe and sanitary dwellings for 
their use. It was anticipated that 
under permissible income limits, fami¬ 
lies of relatively higher incomes who 
could not obtain decent housing be¬ 
cause of the near impossibility of ob¬ 
taining private financing on trust or 
restricted land would be able to par¬ 
ticipate in the program and the exist¬ 
ing regulation specifically states that 
“HUD shall approve the IHA's sched¬ 
ules of maximum income limits unless 
it finds that the IHA’s determination 
of such limits is arbitrary or capri¬ 
cious." 

Evidence has been received that 
higher income limits in some cases are 
not being approved. Therefore, the 
provision would be revised (a) to state 
that IHAs in submitting higher 
income limits to HUD for approval 
may furnish a certification that pri¬ 
vate (conventional. FHA or VA) or 
Farmers Home Administration financ¬ 
ing is not available to the prospective 
tenants or homebuyers along with 
such other supporting evidence as the 
IHAs deem advisable and (b) to elimi¬ 
nate the "arbitrary and capricious" 
language and provide a new standard 
for HUD field offices in acting up on 
an IHA’s request. The new standard is 
that HUD shall not disapprove such 
income limits on the ground of their 
being too high unless it finds that the 
IHA certification is incorrect. 

46. The regulations now require 
(§ 805.302(b)(2)(i)) the adoption by an 
IHA of admission policies for Rental, 
MH and Turnkey III Projects designed 
to achieve occupancy by famiUes with 
a "broad range of incomes and rent¬ 
paying ability which is generally rep¬ 
resentative of the range of incomes of 
low-income Indian families in the 
area." These provisions would be 
amended to change the standard of 
reference to "range of income of low f - 
income Indian families in the area, as 
determined by HUD. who would be 
qualified for admission to the type of 
project (Rental or Mutual-Help)." 
Thus, in the case of a Mutual-Help 
project, the relevant area population 
would consist of only those families 
who would be income-eligible for a 
Mutual-Help project, taking into ac¬ 
count the obligation to pay as a mini¬ 
mum the amount of the Administra¬ 
tion Charge and to provide mainte¬ 
nance and utilities. A similar amend¬ 
ment would be made in 
§805.302(b)(2)(iv) in connection with 
the requirement for at least 20 percent 
occupancy of an MH project by'those 
of very low income. 
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Maintenance and Improvements 

47. Section 805.306(d) presently 
states, with respect to I HA homeown- 
ership projects, that the IHA is re¬ 
sponsible to HUD for assuring that 
the housing is being kept in decent, 
safe and sanitary condition. In re¬ 
sponse to concern that this does not 
sufficiently express the responsibility 
of the IHA. bearing in mind that the 
obligation to provide the maintenance 
is on the homebuyer. this section 
would be amended to provide that the 
IHA has the overall responsibility for 
assuring that the home and grounds 
are maintained in a manner that will 
preserve their condition, normal wear 
and depreciation excepted. A provision 
would also be added requiring the IHA 
to conduct a complete interior and ex¬ 
terior examination of each home at 
least once a year, and to take appro¬ 
priate remedial action, including steps 
to assure performance of the home- 
buyer’s obligations. 

48. A new provision which would 
have required that any improvements 
to rental, Turnkey III or MH units 
must be performed under HUD-ap- 
proved plans and specifications, even 
if financed by non-project funds, and 
has not been included because minor 
improvements by homebuyers would 
be delayed and excessive paperwork 
and administrative time would be re¬ 
quired. 

Operating Subsidy for Mutual-Help 
Projects 

49. Some comments requested the 
payment of operating subsidies to 
assist homebuyers in paying the Ad¬ 
ministration Charge and utilities and 
in maintaining the homes, since the 
costs of these items have increased 
faster than the incomes of homebuyer 
families. It is felt that this issue, as 
well as other operating policy issues, 
should be deferred until consideration 
has been given to the recommenda¬ 
tions of the Counselor to the Secre¬ 
tary under which increased responsi¬ 
bility for operations and for maintain¬ 
ing the financial stability of projects 
without HUD operating subsidy would 
be placed on the tribal governments 
and their IHAs. However, to provide 
for the immediate need for operating 
subsidy for items for which the home- 
buyer is not responsible, a new* Section 
805.311 would be added. In addition to 
the use of operating subsidy to pay for 
Independent Public Accountant 
Audits, operating subsidy could be au¬ 
thorized to pay for the following: 

a. Administration Charges for 
vacant units where the IHA is making 
all reasonable efforts to fill the vacan¬ 
cies. 

b. Collection losses due to delinquen¬ 
cies of homebuyers who have vacated 
their* homes, and the costs of repairs 
to the vacant homes. 


c. Costs of homebuyer counseling 
not funded under the Development 
Cost Budget, and training of staff and 
Commissioners. 

d. Costs resulting from other unusu¬ 
al circumstances determined by HUD 
as justifying payment of operating 
subsidy. 

Under the “unusual circumstances” 
provision, it is the intent that operat¬ 
ing subsidy presently being paid for 
existing projects will be continued to 
the extent otherwise justified. Howev¬ 
er, it is also anticipated that each IHA 
will update the amount of the Admin¬ 
istration Charge in accordance with its 
Operating Budget. 

50. Many comments pointed out that 
although the Development Cost Budg¬ 
ets for projects developed under the 
new Regulation may include an 
amount of $500 per unit for home- 
buyer counseling, there is no source of 
funds for homebuyer counseling with 
respect to the occupants of the older 
Mutual-Help projects, or for training 
of IHA staff and Commissioners. 
Moreover, these are ongoing needs for 
which “one-shot” funding from devel¬ 
opment cost is not in itself sufficient. 
The provision authorizing operating 
subsidy for ongoing training and coun¬ 
seling would permit payment of oper¬ 
ating subsidy to meet these needs. 

Development of MH Projects 

51. Unrestricted land (fee land) may 
be purchased for a Mutual-Help home- 
site if the tribe and the homebuyer 
cannot donate or contribute enough 
usable sites. Under the present Regu¬ 
lation, § 805.404(c), the maximum 
amount that may be paid for a pur¬ 
chased site is $1,500 per unit, unless 
the excess cost is paid for by non-proj¬ 
ect funds or is compensated for by ad¬ 
ditional Mutual-Help contribution. In 
view of rising costs, as well as cost dif¬ 
ferences among localities, it has been 
determined that a more flexible ceil¬ 
ing is necessary. Another problem 
with the flat dollar ceiling is that it 
fails to give credit for those cases 
where the purchased site happens to 
include improvements which can be 
used in the development of the proj¬ 
ects and which would otherwise have 
to be provided at additional develop¬ 
ment cost. Accordingly. § 805.404(c) 
would be amended in three respects: 

a. The ceiling amount for an unim¬ 
proved site would be stated as 8.75 per¬ 
cent of the estimated Dwelling Con¬ 
struction and Equipment Cost (DC&E 
Cost). This percentage would amount 
to approximately $1,500 where the 
DC&E Cost is about $17,000. This ceil¬ 
ing could be exceeded if the site has 
such topographic features that offset¬ 
ting savings will be achieved through 
lower site improvement costs. 

b. In case of an improved or partially 
improved site, the purchase price, to¬ 


gether with the cost of further site im¬ 
provements, must be reasonable in re¬ 
lation to the estimated DC&E Cost 
and consistent with an acceptable 
Total Development Cost. 

52. In order to reflect increases in 
land cost, the maximum cost for a 
homesite. below which an appraisal is 
not required, has been raised from 
$500 to $750, and the maximum 
Mutual Help credit for a contributed 
homesite has been revised from $1500 
per homesite to a project average of 
$1500 per homesite. (Section 
805.219(a); 805.408(c)(2)). 

53. Section 806.404(e) would provide 
that after final site approval a change 
of site shall not be permitted except 
with specific HUD approval on the 
basis of a showing of special circum¬ 
stances and that the change will not 
unreasonably delay or add to the cost 
of the project. 

54. Section 805.404(f) requires that 
contributed or donated land be leased 
or conveyed to the IHA before execu¬ 
tion of the construction contract. This 
section would be amended to provide 
for exception as allowed by HUD. 

55. Section 805.404(g) would provide 
that the IHA shall be responsible for 
determining the extent to which 
homebuyers be given an opportunity 
to comment on the planning and 
design of the homes, consistent with 
HUD standards and cost limitations. 

Admission to MH Projects 

56. A new § 805.406(a)(2) which 
would have required that a family to 
be eligible for a MH project must have 
at least one person (not counting 
minors) who is not yet either sixty-two 
years of age or disabled was considered 
on the basis that this would help 
assure the ability to maintain the 
property. This section was withdrawn, 
however, based upon comments that 
such a section would adversely affect 
elderly family applicants and would 
not necessarily assure maintenance. 

57. Section 805.406(b), which states 
the requirement for limiting admission 
to MH projects to families able and 
willing to meet all obligations under 
an MHO Agreement, would be amend¬ 
ed to refer specifically to the MH ho¬ 
mebuyer s duty to perform or provide 
the necessary maintenance. 

Homebuyer Accounts 

58. Section 805.409(a) would be 
amended to clarify the treatment of 
MH contribution credits after a substi¬ 
tution. In particular the amendment 
would provide that any additional MH 
credit after a substitution must be 
offset by an agreed reduction in the 
amount paid to the contractor. The 
additional credit cannot be covered by 
an increase in the total contract price 
included in development cost. 
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59. Section 805.414 would be amend¬ 
ed to clarify the treatment on termi¬ 
nation of MH credits for contributed 
land where the terminated homebuyer 
does not receive reimbursement or 
return of property. 

60. Sections 805.418(a)(2)(ii) and (b) 
and 805.421(c)(4) would be amended to 
allow charges to be made to an MH 
homebuyer’s equity account if neces¬ 
sary for the correction of a condition 
which presents an immediate risk of 
serious damage to the property. 

Mutual-Help—Required Monthly 
Payments 

61. Under § 805.416(a) of the present 
Regulations, a homebuyer is required 
to pay the higher of (a) the Adminis¬ 
tration Charge, the amount necessary 
to meet per unit monthly operating 
expense of the IHA, or (b) 25 percent 
of the family’s adjusted income 
(“Family Income”), less an allowance 
for utilities. If a family pays more 
than the Administrative charge, the 
family gets individual equity credit for 
the additional amount. Comments to 
the Department have indicated a need 
for more flexiblity by permitting the 
use of a lower percentage than 25 per¬ 
cent and by permitting a ceiling for 
those homebuyers of relatively high 
income. In response to these com¬ 
ments § 805.416(a) would be amended 
to provide that, except as necessary to 
meet the Administrative Charge, the 
amount of the Required Monthly Pay¬ 
ment shall be computed by multiply¬ 
ing Family Income by a specified per¬ 
centage (no less than 15 percent and 
no more than 25 percent). In addition, 
an IHA may provide for a maximum 
Required Monthly Payment of not 
less than the economic rent (Adminis¬ 
tration Charge plus debt service). 

62. Sections 805.416(b) and (d) would 
be amended to provide for changes of 
Required Monthly Payments under a 
HUD-approved schedule to reflect 
changes in any of the factors affecting 
computation of the monthly payment. 

63. The new rules for determination 
of Required Monthly Payments would 
be applicable only to MH projects 
placed under ACC on or after March 
9. 1976. These rules would not apply to 
existing projects unless they are con¬ 
verted to development or operation 
under the new regulations. 

64. A new provision. § 805.416(d)(2). 
is added to permit agreements to be 
made with homebuyers for seasonably 
adjusted payments schedules in order 
to accommodate wide fluctuations in a 
payments burden due to seasonal con¬ 
ditions. 

MH Operating Reserve 

65. Section 805.420(a) would be 
amended to provide that the Operat¬ 
ing Reserve for an MH project must be 


sufficient for working capital and 
other HUD-approved purposes. 

Purchase of Home 

66. Section 805.442(c)(2) and (3) 
would be amended to provide a simpli¬ 
fied and uniform procedure for com¬ 
putation of the purchase price for an 
MH homebuyer other than the home- 
buyer who first occupies an MH home. 

67. Section 805.422(d)(4) would be 
amended to specify that the home 
may not be conveyed until the home- 
buyer has met all his obligations 
under the Mutual-Help Agreement. 

68. Sections 805.422(d)(5) and 
805.423(d) would be amended to state 
the IHA’s obligation to invest, and 
later to send to HUD. the purchase 
monies received by the IHA. 

69. Section 805.422(a) and (e) would 
be amended to delete any requirement 
for a homebuyer to take title when his 
income increases, although the home- 
buyer does have the right if he so de¬ 
sires to obtain title with IHA home- 
ownership financing (see §805.423). 
Under the new text of § 805.422(e). 
when the IHA finds that a homebuyer 
is eligible to purchase with IHA home- 
ownership financing, it will send him a 
written notification to that effect. 
This notification will also advise the 
homebuyer that until he purchases 
the home, his status will be governed 
by § 805.422(e)(2). Under this provi¬ 
sion. the homebuyer will continue to 
make payments based upon his 
income, equity credits will continue to 
build up. but the purchase price will 
be frozen at the amount as of the date 
of the written notification. 

70. Section 805.424(f) would be 
added to state the IHA's obligation to 
take action for non-compliance by a 
homebuyer with the Mutual-Help 
Agreement, and to require adoption of 
an agreed plan for bringing a home- 
buyer into compliance. Where a home- 
buyer does not comply with the plan, 
the IHA is required to proceed with 
eviction. 

Settlement Upon Termination- 
Maintenance Credit Account 

71. Under the present Regulation, 
§ 805.424(d)(3) provides that in case of 
termination of the MHO Agreement 
before acquisition of ownership, any 
credit balance in the Monthly Equity 
Payments Account (MEPA) shall be 
disposed of (after making all the nec¬ 
essary charges for repairs, etc.) by 
paying to the departing homebuyer 
only the amount that is equal to his 
total Maintenance Credit. This system 
has required that a special Mainte¬ 
nance Credit account be carried for 
each homebuyer to show the estimat¬ 
ed value of the maintenance he Ls re¬ 
quired under the present Regulation 
to provide. Comments have indicated 
that this adds to the complexity of 


bookkeeping and it has been urged 
that since the Maintenance Credit ac¬ 
count serves no function under any 
other circumstances, it should be 
eliminated. In recognition of the need 
for simplifying the program as much 
as possible, the Regulation would be 
amended by deleting the Maintenance 
Credit account and authorizing pay¬ 
ment to a departing homebuyer of the 
amount remaining in the MEPA Ac¬ 
count after charging that account 
with the cost of all necessary repairs 
to the home and other delinquencies, 
if any. 

Conversion 

72. Section 805.428(b) would be 
amended to state the form of agree¬ 
ment by a Participant in the old 
Mutual-Help Program (before March 
9, 1976) to convert his unit to the new 
Mutual-Help system. 

A finding of inapplicability regard¬ 
ing the National Environmental Policy 
Act of 1969 has been made in accord¬ 
ance with HUD procedures. A copy of 
this finding of inapplicability will be 
available for public inspection during 
regular business hours at the office of 
the Rules Docket Clerk at the above 
address. 

Accordingly, it is proposed to amend 
Part 805 as follow's: 

Subpart A—General 

Sec. 

805.101 Applicability and scope. 

805.102 Definitions 

805.103 Types of low income housing pro¬ 
jects. 

805.104 Assistance from Indian Health 
Service and Bureau of Indian Affairs. 

805.105 Applicability of civil rights stat¬ 
utes. 

805.106 Preferences, opportunities, and 
non discrimination in employment and 
contracting. 

805.107 Compliance with other Federal re¬ 
quirement;. 

805.108 Establishment of IHAs pursuant lo 
Tribal law or State law. 

805.109 Procedures for establishment of 
IHAs by Tribal ordinance. 

805.110 IHA Commissioners who are ten¬ 
ants or homebuyers. 

Appendix I—Tribal Ordinance. 

Subpart B—Development 

805.201 Definitions. 

805.202 Roles and responsibilities of Feder¬ 
al agencies. 

805.203 Production methods. 

805.204 Indian preference in contracting. 

805.205 Allocations of contract authority. 

805.206 Submission and HUD review of ap¬ 
plication for Program Reservation. 

805.207 Prerequisites for application ap¬ 
proval. 

805.208 Interagency and Tribal Coordina¬ 
tion. 

805.209 Preliminary loans. 

805.210 Development program. 

805.211 Contracts in connection with devel¬ 
opment. 

805.212 HUD’s minimum property stand¬ 
ards. 
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Sec 

805.213 Prototype costs in Indian areas. 

805.214 Development cost. 

805.215 Design for economy in fuel con 
sumption. 

805.216 Site selection. 

805.217 Site approval. 

805.218 Types of interest in land. 

805.219 Appraisals. 

805.220 Financial feasibility of rental pro¬ 
jects. 

805.221 Construction inspection. 

805.222 Inspections after acceptance and 
enforcement of warranties. 

805.223 Cost to correct deficiencies. 
Appendix I—Interdepartmental Agreement 

on Indian Housing. Exhibit to Agree¬ 
ment—BIA Homebuyer Training Program. 

Subport C—Operation 

805.301 Definitions. 

805.302 Admission policies. 

805.303 Grievance procedures. 

805.304 Determination of rents and home- 
buyer payments. 

305.305 Rent and homebuyer payment col¬ 
lection policy. 

805.306 Maintenance. 

805.307 Procurement and adminstration of 
supplies, materials and equipment. 

805.308 Correction of management defi¬ 
ciencies. 

805.309 Indian preference in contracting. 

805.310 Contracts for personal services. 

805.311 Operating Subsidy—MH Projects. 

805.312 Operating Subsidy—Other Pro¬ 
jects. 

Subpart D—Mutual Help Homeownerthip 
Opportunity Program 

805.401 Scope and applicability. 

805.402 Definitions. 

805.403 Contractual framework. 

805 404 Special provisions for development 
of an MH Project. 

805.405 Financing of development cost. 

805.406 Selection of MH homebuyers. 

805.407 Notifications to applicant families. 

805.408 MH contribution. 

805.409 MH contributions in event of sub¬ 
stitution of homebuyer. 

805.410 MH work contribution. 

605.411 Cash contribution. 

805.412 Materials or equipment contribu¬ 
tion. 

805.413 Special requirements for NH con¬ 
struction contracts. 

805.414 Disposition of contributions on ter¬ 
mination before date of occupancy. 

805.415 Actions upon completion; com¬ 
mencement of occupancy. 

805.416 Required monthly payments. 

805.417 Inspections; responsibility for 
items covered by warranty. 

805.418 Maintenance, utilities, and use of 
home. 

805.419 Administration charge and operat¬ 
ing expense. 

805.420 Operating reserve. 

605.421 Homebuyer reserves and accounts. 

805.422 Purchase of home. 

805.423 IHA homeownership financing. 

805.424 Termination of MHO agreement. 

805.425 Succession upon death, mental In¬ 
capacity or abandonment. 

805.426 Miscellaneous. 

805.427 Annual contributions contract. 

805.428 Conversion of existing projects. 

605.429 Counseling of homebuyers. 

805.430 Cross references to defined terms. 
Authority: Section 7(d). Department of 

Housing and Urban Development Act (42 


U.S.C. 3535(d)); sections 201(b) and 203 of 
the Housing and Community Development 
Act of 1974 <42 U.S.C. 1437. note and 1437f, 
note); U.S. Housing Act of 1937 (42 U.S.C. 
1437 et seq.), especially sections 5(b), 5(c), 
and 5(h) (42 U.S.C. 1437c<b). 1437c(c). and 
I436c(h)). 

Subpart A—General 

5 805.101 Applicability and scope. 

(a) General (1) Under the U.S. 
Housing Act of 1937 (42 U.S.C. 1437 et 
seq.), the U.S. Department of Housing 
and Urban Development provides fi¬ 
nancial and technical assistance to 
public housing agencies for the devel¬ 
opment and operation of low income 
housing projects. This Part is applica¬ 
ble to such projects which are devel¬ 
oped or operated by an Indian Hous¬ 
ing Authority in the area within 
which such Indian Housing Authority 
is authorized to operate. 

(2) If assistance under this Part is 
not available to a low income Indian 
family because the family desires 
housing in an area within which no 
Indian Housing Authority is author¬ 
ized to provide housing, or if for any 
other reason an Indian family desires 
housing assistance other than under 
this Part, a family may seek housing 
assistance under other Parts of this 
Chapter. 

(b) Other HUD regulations and re¬ 
quirements. The provisions of this 
Part do not constitute a self-contained 
or complete statement of the HUD 
regulations and requirements affect¬ 
ing the development or operation of 
low income housing Projects of Indian 
Housing Authorities. Except as modi¬ 
fied or supplemented by the provisions 
of this Part, HUD regulations, proce¬ 
dures and requirements generally ap¬ 
plicable to the development or oper¬ 
ation of low income housing are appli¬ 
cable to Projects subject to this Part. 

§805.102 Definition*. 

This section sets forth certain defini¬ 
tions of terms used in this Part. Defi¬ 
nitions of other terms are contained in 
various sections where the terms are 
used. For a list of cross references to 
the location of the various definitions, 
see 805.430. 

ACC. An Annual Contributions Con¬ 
tract 

Act The U.S. Housing Act of 1937 
(42U.S.C. 1437 et seq.). 

Annual Contributions Contract A 
contract on a form prescribed by HUD 
for loans and annual contributions be¬ 
tween HUD and an IHA, under which 
HUD finances the development of a 
low income housing project under the 
Act, and the IHA agrees to develop 
and operate the project in compliance 
with all provisions of the ACC and the 
Act, and all HUD regulations, require¬ 
ments and procedures pursuant there¬ 
to. The amount charged against con¬ 


tract authority is the maximum con¬ 
tribution payable under the ACC 
(Maximum Contribution Percentage 
times Maximum Development Cost), 
and this amount multiplied by the 
maximum number of debt service 
annual contributions over the term of 
the ACC is the amount charged 
against budget authority. 

BIA. The Bureau of Indian Affairs 
in the Department of the Interior. 

Construction Contract The contract 
for construction in the case of the 
Conventional method, or the Contract 
of Sale in the case of the Turnkey 
method. 

Conversion. A conversion of an Ex¬ 
isting Project in accordance with 
§ 805.428. 

Development Cosh See Total Devel¬ 
opment Cost. 

Development Program. A statement 
of the basic elements of a Project, in¬ 
cluding the estimated Total Develop¬ 
ment Cost of the Project, as adopted 
by the IHA and approved by HUD. 

Existing Project A Mutual Help 
Project placed under ACC before 
March 9. 1976, the effective date of 
this Part. 

Home. A dwelling unit covered by a 
Homebuyer’s Mutual Help and Occu¬ 
pancy Agreement. 

Homebuyer. A person(s) who has ex¬ 
ecuted a Mutual Help and Occupancy 
Agreement with the IHA. and who has 
not yet achieved homeownership. 

Homeowner. A Homeowner who has 
achieved ownership of his Home, 

HUD . The Department of Housing 
and Urban Development, including the 
Regional, Area or Insuring Office 
which has been delegated authority 
under the Act to perform functions 
pertaining to this Part for the area in 
which the IHA is located. 

IHA. An Indian Housing Authority. 

IHA Homeownership Financing. 
IHA financing for purchase of a Home 
by an eligible Homebuyer who gives 
the IHA a Promissory Note and Mort¬ 
gage for the balance of the purchase 
price (see section 805.423). 

IHS. The Indian Health Service in 
the Department of Health. Education, 
and Welfare. 

Indian. Any person recognized as 
being an Indian or Alaska Native by a 
tribe, the Government, or any state. 

Indian Area. The area within which 
an IHA is authorized to provide hous¬ 
ing. 

Indian Housing Authority. A public 
housing agency established (a) by ex¬ 
ercise of a trlbefs powers of self-gov¬ 
ernment independent of state law. or 
(b) by operation of state law providing 
specifically for housing authorities for 
Indians. 

Interdepartmental Agreement The 
agreement among HUD. the Depart¬ 
ment of Health. Education and Wel¬ 
fare and the Department of the Inter!- 
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or concerning assistance to Projects 
developed and operated under the Act 
(Appendix I to Subpart B). 

MEPA . The Monthly Equity Pay¬ 
ments Account (see § 805.421(b)(1)). 

MH. Mutual Help. 

MH Construction Contract. A Con¬ 
struction Contract for an MH Project 
where an MH contribution of work, 
materials or equipment is to be made, 
which contract shall be on a form pre¬ 
scribed by HUD. 

MH Contribution. A contribution of 
land, work, cash, materials or equip¬ 
ment toward the Development Cost of 
a Project in accordance with a Home- 
buyer’s MHO Agreement, credit for 
which is to be used toward purchase of 
a Home unless used earlier to pay for 
maintenance or other obligations of 
the Homebuyer. 

MHO Agreement A Mutual Help and 
Occupancy Agreement between an 
IHA and a Homebuyer. 

MH Program. The Mutual Help 
Homeownership Opportunity Pro¬ 
gram. 

MH Project. A Project developed and 
operated under the MH Program. 

Program Reservation. A written no¬ 
tification by HUD to an IHA, which is 
not a legal obligation, but which ex¬ 
presses HUD s determination, subject 
to fulfillment by an IHA of all legal 
and administrative requirements 
within a stated time, to enter into a 
new or amended Preliminary Loan 
Contract or ACC covering the stated 
number of housing units, or such 
lesser number as is consistent with the 
amount of contract and budget au¬ 
thority reserved by HUD under the 
Program Reservation. 

Project The entire undertaking to 
provide housing as identified in the 
ACC involved, including all real or per¬ 
sonal property, funds and reserves, 
rights, interests and obligations, and 
activities related thereto to be devel¬ 
oped and operated by an IHA. 

Total Development Cost. The sum of 
all HUD-approved costs for a Project 
incurred by an IHA in any and all un¬ 
dertakings necessary for planning, site 
acquisition, demolition, construction 
or equipment and their necessary fi¬ 
nancing (including the payment of 
carrying charges), and in otherwise 
carrying out the development of the 
Project. 

Tribe. An Indian tribe, band, pueblo, 
group or community of Indians or 
Alaska Natives. 

§805.103 Types of low income housing 
projects. 

IHAs may develop the following 
types of Projects: 

(a) Rental. In a Rental Project,.the 
occupants are month-to-month ten¬ 
ants of the IHA. Projects may be de¬ 
veloped with single family detached, 
duplex, row house, walk-up. garden 


type, or elevator structures. Projects 
for the elderly and the handicapped 
may include congregate housing. 

(b) Mutual Help Homeownership Op¬ 
portunity. This program (see Subpart 
D) is available only for use by IHAs 
eligible for assistance under this Part. 
Under this program, a Homebuyer 
enters into an MHO Agreement under 
which the Homebuyer agrees to (1) 
contribute cash, work, land, materials, 
or equipment, or a combination there¬ 
of. for development of the Project: (2) 
make monthly payments based on 
income: and (3) provide all mainte¬ 
nance of the Home. In return, the ini¬ 
tial purchase price of the Home is re¬ 
duced each month in accordance with 
a predetermined purchase price sched¬ 
ule, and the Homebuyer is given the 
right to buy the Home by payment of 
the remaining balance of the purchase 
price at the time of the purchase. The 
credit for the Homebuyer’s contribu¬ 
tion is available for maintenance of 
the Home, and any balance is applied 
against the purchase price of the 
Home. 

(c) Section 8 Housing Assistance 
Payments. The regulations for this 
program are set forth in Parts 880, 
881, 882, and 883 of this Chapter. 
Under this program, a low income 
family leases a dwelling unit in newly 
constructed, substantially rehabilitat¬ 
ed or existing housing. Housing assist¬ 
ance payments are made on behalf of 
the family to cover the difference be¬ 
tween the contract rent of the unit 
and the amount payable by the 
family, as determined in accordance 
with schedules and criteria established 
by HUD. This program may include 
rental and cooperative projects, in¬ 
cluding housing for the elderly or 
handicapped and congregate housing, 
and homeownership opportunity hous¬ 
ing (see Section 8(c)(8) of the Act.) 

§805.101 Assistance from Indian Health 
Service and Bureau of Indian Affairs. 

Projects undertaken by IHAs of Fed¬ 
erally Recognized Tribes shall be de¬ 
veloped and operated in accordance 
with the provisions of the Interdepart¬ 
mental Agreement. “Federally Recog¬ 
nized Tribe” means a tribe recognized 
as eligible for services from BIA or 
IHS. Since HUD assistance under this 
Part is not limited to IHAs of Federal¬ 
ly Recognized Tribes, provisions in 
this Part relating to assistance from 
BIA or IHS, or to required approvals, 
actions or determinations by these 
agencies in connection with such as¬ 
sistance. shall be construted as appli¬ 
cable only to Projects undertaken by 
IHAs of Federally Recognized Tribes. 

§805.105 Applicability of civil rights stat¬ 
utes. 

(a) Indian Civil Rights Act The 
Indian Civil Rights Act (Title II of the 


Civil Rights Act of 1968, 25 U.S.C. 
1301-03) provides, among other things, 
that no Indian tribe in exercising 
power of self-government shall deny 
due process or the equal protection of 
its law r s to any person within its juris¬ 
diction. The Indian Civil Rights Act 
applies to tribes which exercise powers 
of self-government. Thus, it is applica¬ 
ble in all cases when an IHA has been 
established by exercise of such powers. 
In the case of an IHA established pur¬ 
suant to state law, the capacity of the 
tribe to exercise powers of self-govern¬ 
ment and the applicability of the 
Indian Civil Rights Act shall be deter¬ 
mined by HUD on a case-by-case basis. 
Projects of IHAs subject to the Indian 
Civil Rights Act shall be developed 
and operated in compliance with its 
provisions and all HUD requirements 
thereunder. 

(b) Non-applicability of Title VI and 
Title VIII. Title VI of the Civil Rights 
Act of 1964 (42 U.S.C. 2000d-2000d-4), 
which prohibits discrimination on the 
basis of race, color or national origin 
in federally assisted programs, and 
Title VIII of the Civil Rights Act of 
1968 as amended (42 U.S.C. 3601 et 
seq.), which prohibits discrimination 
based on race, color, religion, sex or 
national origin in the sale or rental of 
housing, do not apply to IHAs estab¬ 
lished by exercise of a tribe’s powers 
of self-government. HUD regulations 
implementing Title VI and Title VIII 
shall not be applicable to development 
or operation of Projects by such IHAs. 
In the case of an IHA established pur¬ 
suant to state law, the question of ap¬ 
plicability of Title VI and Title VIII 
shall be determined by HUD on a case- 
by-case basis. 

§805.106 Preferences, opportunities, and 
nondiscrimination in employment and 
contracting. 

(a) Indian Self-Determination and 
Education Assistance Act (preference 
for Indians). HUD has determined 
that the Projects under this Part are 
subject to Section 7(b) of the Indian 
Self-Determination and Education As¬ 
sistance Act (25 U.S.C. 450e(b)), which 
requires that, to the greatest extent 
feasible: (1) Preference and opportuni¬ 
ties for training and employment shall 
be given to Indians, and (2) preference 
in the award of contracts and subcon¬ 
tracts shall be given to Indian Organi¬ 
zations and Indian-owned Economic 
Enterprises. “Indian Organizations 
and Indian-owned Economic Enter¬ 
prises” include both: (1) Any “econom¬ 
ic enterprise” as defined in Section 
3(e) of the Indian Financing Act of 
1974 (Pub. L. 93-262); that is “any 
Indian-owned commercial, industrial, 
or business activity established or or¬ 
ganized for the purpose of profit: Pro¬ 
vided, that such Indian ownership 
shall constitute not less than 51 per- 
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cent of the enterprise, and (2) any 
‘tribal organization” as defined in sec¬ 
tion 4(c) of the Indian Self-Determiner 
tion and Education Assistance Act 
(Pub. L. 93-638); that is: “the recog¬ 
nized governing body of any Indian 
tribe: any legally established organiza¬ 
tion of Indians which is controlled, 
sanctioned or chartered by such gov¬ 
erning body or which is democratically 
elected by the adult members of the 
Indian Community to be served by 
such organization and which include® 
the maximum participation of Indiana 
In all phases of its activities • • V* 

(b) Executive Order 11246 (equal em 
ployment opportunity). (1) Contracts 
for construction work in connection 
with Projects under this Part are sub¬ 
ject to Executive Order 11246 (30 FR 
12319), as amended by Executive 
Order 11375 (32 FR 14303). and appli¬ 
cable implementing regulations (24 
CFR, Part 130: 41 CFR. Chapter 60). 
rules, and orders of HUD and th# 
Office of Federal Contract Compliance 
Programs of the Department of Labor. 
Executive Order 11246 prohibits dis¬ 
crimination and requires affirmative 
action to ensure that employees or ap¬ 
plicants for employment are treated 
without regard to their race, color, re¬ 
ligion. sex. or national origin. 

(2) Compliance with Executive 
Order 11246, and related regulations, 
orders and requirements shall be to 
the maximum extent consistent with, 
but not in derogation of. compliance 
with Section 7(b) of the Indian Self 
Determination and Education Assist¬ 
ance Act. 

(c) III A 's Own Employment Prac¬ 
tices. Each IHA shall adopt and pro¬ 
mulgate regulations with respect to 
the IHA‘s own employment practice* 
which shall be In compliance with it* 
obligations under Section 7(b) of the 
Indian Self-Determination and Educa¬ 
tion Assistance Act. and Executive 
Order 11246. where applicable. A copy 
of these regulations shall be posted in 
the IHA office, and a copy shall be 
submitted to HUD promptly after 
adoption by the IHA. (Title Vll of the 
Civil Rights Act of 1964 (42 U.S.C. 
2000e>, as amended, which prohibits 
discrimination in employment by 
making it unlawful for employers to 
engage in certain discriminatory prac¬ 
tices. excludes Indian tribes from the 
nondiscrimination requirements of 
Title VII.) 

§805.107 Compliance with other Federal 
requirements. 

(a) National Environmental Policy 
Act Projects shall be developed in 
compliance with the National Environ¬ 
mental Policy Act <42 U.S.C. 4321 et 
scq.) and all requirements thereunder. 

(b) Clean Air Act and Federal Water 
Pollution Control AcL Projects shall 
be developed in compliance with the 


Clean Air Act (42 U.S.C. 1857 et seq.) 
and the Federal Water Pollution Con¬ 
trol Act (33 UJS.C. 1151 et seq.) and all 
requirements thereunder. 

(c) Davis-Bacon Wage Rates for La¬ 
borers and Mechanics. Not less than 
the wages prevailing in the locality, as 
predetermined by the Secretary of 
Labor pursuant to the Davis-Bacon 
Act <40 U.S.C. 276a through 276a~5>. 
shall be paid to all laborers and me¬ 
chanics employed in the development 
of a Project. 

(d) Professional ami Technical Wage 
Rates . Not less than the wages prevail¬ 
ing in the locality, as determined or 
adopted (subsequent to a determina¬ 
tion under applicable state or local 
law) by HUD. shall be paid to all ar¬ 
chitects, technical engineers, drafts¬ 
men and technicians employed in the 
development of a Project. 

(e) Uniform Relocation Assistance 
and Real Property Acquisition Policies 
Act of 1970 and Expenses of Tempo¬ 
rary Relocation. (1) When a Project is 
developed by an IHA established in ac¬ 
cordance with § 805.108(a), the Uni¬ 
form Relocation Assistance and Real 
Property Acquisition Policies Act of 
1970 (“Uniform Act") (42 U.S.C. 4601 
et seq.) does not apply, because such 
an IHA is not a “State agency" cov¬ 
ered by the Uniform Act. 

(2) When a Project is developed by 
an IHA established in accordance with 
§ 805.108(b). the Project shall be devel¬ 
oped in compliance with the Uniform 
Act and HUD policies and require¬ 
ments thereunder (24 CFR. Part 42). 

(3) In the case of both (1) and (2), 
Development Cost may include the 
reasonable moving costs for a family 
which is moved from a Project site 
during construction and is returned to 
the site after completion. 

§ 805.108 Establishment of IHA* pursuant 
to Tribal law or State law. 

An IHA may be established either: 

(a) By a tribal ordinance enacted by 
exercise of a tribe’s powers of self-gov-, 
ernment independent of state law. cre¬ 
ating an IHA with all necessary legal 
powers to carry out low income hous¬ 
ing projects for Indians, which IHA 
shall be established in accordance with 
§805.109: or 

(b) Pursuant to a stale law which 
provides for the establishment of 
EHAs with all necessary legal powers 
to carry out low income housing pro¬ 
jects for Indians. 

§805.109 Procedure* for establishment of 
IHA* by Tribal ordinance. 

(a) Applicability. This section shall 
be applicable only when an IHA is es¬ 
tablished by exercise of a tribe’s 
powers as described in § 805.108(a). 

(b) Legal Capacity of Tribe to Estab¬ 
lish IHA. Where an Indian tribe has 
governmental police power to promote 


the general welfare, including the 
power to create a housing authority, 
an IHA may be established by tribal 
ordinance enacted by the governing 
body of the tribe. 

(c) Approval or Review of Ordinance 
by the Department of the Interior. 
HUD shall not enter into an undertak¬ 
ing for assistance to an IHA formed by 
tribal ordinance unless such ordinance 
has been submitted to HUD. accompa¬ 
nied by evidence that the tribe’s enact¬ 
ment of the ordinance either has been 
approved by the Department of the 
Interior or has been reviewed and not 
objected to by that Department. 

(d) Form of Ordinance. The form of 
tribal ordinance shown as Appendix I 
to this Subpart A shall be used for the 
establishment of IHAs by tribal ordi¬ 
nance on and after March 9. 1976. the 
effective date of this Part. No substan¬ 
tive change may be made in the form 
of tribal ordinance except as indicated 
by footnotes in Appendix I or with 
specific written approval from HUD. 

(e) Amendment of Ordinance Previ¬ 
ously Enacted. Tribal ordinances en¬ 
acted prior to the effective date of this 
part, which do not conform to the re¬ 
quired provisions of the form of ordi 
nance set out as Appendix I. shall be 
amended to conform thereto as soon 
as possible. Beginning January 1. 1977. 
no contract or anrhendment providing 
any additional commitment for HUD 
financial assistance shall be entered 
into unless such conforming amend¬ 
ments have been enacted. 

(f) Submission to HUD of Docu¬ 
ments Establishing IHA. The tribal or 
dlnance, evidence of Department of 
the interior approval or review, and 
the following documentation relating 
to the initial organization of the IHA. 
in the form prescribed by HUD, shall 
be submitted to HUD prior to or with 
any application for financial assist¬ 
ance: 

(1) Certificate of appointment of 
Commissioners. 

(2) Commissioner's oath of office. 

(3) Notice of organization meeting. 

(4) Consent to meeting. 

(5) Minutes of meeting. 

(6) Resolutions establishing the 
IHA. adopting the by laws, adopting a 
seal, designating a regular place of 
meeting, and designating officers. 

(7) Bylaws. 

(8) Certificate of Secretary as to au¬ 
thenticity of documents. 

(9) General Certificate of Housing 
Authority. 

§805.110 IHA Commissioners who are 
tenants or homebuyer*. 

(a) Tenant or Homebuyer Commis 
sioners. No person shall be barred 
from serving on an IHA’s Board of 
Commissioners because he is a tenant 
or Homebuyer in a housing Project of 
the IHA. A commissioner who is a 
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tenant or Homebuyer shall be entitled 
to participate fully in all meetings con¬ 
cerning matters that affect all of the 
tenants or Homebuyers, even though 
such matters affect him as well. How¬ 
ever, no such Commissioner shall be 
entitled or permitted to participate in 
or be present at any meeting (except 
in his capacity as a tenant or Home- 
buyer), or be counted or treated as a 
member of the Board, concerning any 
matter involving his individual rights, 
obligations or status as a tenant or 
Homebuyer. 

(b) Commissioner as I HA Employee. 
A member of the IHA s Board of Com¬ 
missioners shall not be eligible for em¬ 
ployment by the IHA except under un¬ 
usual circumstances and with HXJD ap¬ 
proval. 

Appendix I—Tribal Ordinance 

Pursuant to the authority vested in the 
-Tribe by its Constitution, and par¬ 
ticularly by Article -, Sections 

-— thereof, and its authority to pro¬ 
vide for the health, safety, morals and wel¬ 
fare of the Tribe, the Tribal Council of the 

-Tribe hereby establishes a public 

body known as the - Housing Au¬ 

thority (hereinafter referred to as the Au¬ 
thority). and enacts this ordinance which 
shall establish the purposes, powers and 
duties of the Authority. 

In any suit, action or proceeding involving 
the validity or enforcement of or relating to 
any of its contracts, the Authority shall be 
conclusively deemed to have become estab¬ 
lished and authorized to transact business 
and exercise its powers upon proof of the 
adoption of this ordinance. A copy of the or- 
ciinacne duly certified by the Secretary of 
the Council shall be admissible in evidence 
in any suit, action or proceeding. 

Aritcle I ‘ 

DECLARATION OP NEED 

It is hereby declared: 

1 That there exist on the-Reser¬ 

vation insanitary, unsafe, and overcrowded 
dwelling accommodations; that there is a 
shortage of decent, safe and sanitary dwell¬ 
ing accommodations available at rents or 
prices which persons of low income can 
afford: and that such shortage forces such 
persons to occupy insanitary*, unsafe and 
overcrowded dwellling accommodations; 

-• That these conditions cause an increase 
m and spread of disease and crime and con¬ 
stitute a menace to health, safety, morals 
and welfare; and that these conditions ne¬ 
cessitate excessive and disproportionate ex¬ 
penditures of public funds for crime preven¬ 
tion and punishment, public health and 
safety protection, fire and accident preven¬ 
tion. and other public services and facilities; 

3 . That the shortage of decent, safe and 
sanitary dwellings for persons of low income 
cannot be relieved through the operation of 
private enterprise: 

4 That the providing of decent, safe and 
sanitary dwelling accommodations for per¬ 
sons of low income are public uses and pur¬ 
poses for which money may be spent and 
Private property acquired and are govern¬ 
mental functions of Tribal concern; 

residential construction activity 
^d a supply of acceptable housing are im¬ 
portant factors to general economic activity. 


and that the undertakings authorized by 
this ordinance to aid the production of 
better housing and more desirable neighbor¬ 
hood and community development at lower 
costs will make possible a more stable and 
larger volume of residential construction 
and housing supply which will assist materi¬ 
ally in achieving full employment: and 

6. That the necessity In the public Interest 
for the provisions hereinafter enacted is 
hereby declared as a matter of legislative 
determination. 

Article II 

PURPOSES 

The Authority shall be organized and op¬ 
erated for the purposes of: 

1. Remedying unsafe and insanitary hous¬ 
ing conditions that are Injurious to the 
public health, safety and morals; 

2. Alleviating the acute shortage of 
decent, safe and sanitary dwellings for per¬ 
sons of low income; and 

3. Providing employment opportunities 
through the construction, reconstruction, 
improvement, extension, alteration or repair 
and operation of low income dwellings. 

Articles III 

DEFINITIONS 

The following terms, wherever used or re¬ 
ferred to in this ordinance, shall have the 
following respective meanings, unless a dif¬ 
ferent meaning clearly appears from the 
context: 

"Area of Operation" means all areas 
within the jurisdiction of the tribe. 

* Board** means the Board of Commission¬ 
ers of the Authority. 

"Council" means The-Tribal 

Council. 

"Federal government" Includes the United 
States of America, the Department of Hous¬ 
ing and Urban Development, or any other 
agency or instrumentality, corporate or oth¬ 
erwise. of the United States of America. 

“ Homebuyer" means a person(s) who has 
executed a lease-purchase agreement with 
the Authority, and who has not yet 
achieved homeownership. 

"Housing project" or "project" means any 
work or undertaking to provide or assist in 
providing (by any suitable method, includ¬ 
ing but not limited to: rental; sale of individ¬ 
ual units in single or multifamily structures 
under conventional condominium, or coop¬ 
erative sales contracts or lease-purchase 
agreements; loans; or subsidizing of rentals 
or charges) decent, safe and sanitary dwell¬ 
ings. apartments, or other living accomoda¬ 
tions for persons of low income. Such work 
or undertaking may include buildings, land, 
leaseholds, equipment, facilities, and other 
real or personal property for necessary, con¬ 
venient, or desirable appurtenances, for 
streets, sewers, water service, utilities, 
parks, site preparation or landscaping, and 
for administrative, community, health, rec¬ 
reational. welfare, or other purposes. The 
term ’ housing project*' or ’ project” also 
may be applied to the planning of the build¬ 
ings and improvements, the acquisition of 
property or any interest therein, the demo¬ 
lition of existing structures, the construc¬ 
tion, reconstruction, rehabilitation, alter¬ 
ation or repair of the improvements or 
other property and all other work in con¬ 
nection therewith, and the term shall in¬ 
clude all other real and personal property 


and all tangible or intangible assets held or 
used in connection with the housing project. 

"Obligations" means any notes, bonds, in¬ 
terim certificates, debentures, or other 
forms of obligation issued by the Authority 
pursuant to thus ordinance. 

"Obligee" includes any holder of an obli¬ 
gation. agent or trustee for any holder of an 
obligation, or lessor demising to the Author¬ 
ity property used in connection with a proj¬ 
ect. or any assignee or assignees of such les¬ 
sor’s interest or any pari thereof, and the 
Federal government when it is a party to 
any contract with the Authority In respect 
to a housing project. 

"Persojis of tow income ” means persons or 
families who cannot afford to pay enough to 
cause private enterprise In their locality to 
build an adequate supply of decent, safe, 
and sanitary dwellings for their use. 

Article IV 

BOARD or COMMISSIONERS 

l. (aUCl) The affairs of the Authority 
shall be managed by a Board of Commis¬ 
sioners composed of five persons. 

(2) The Board members shall be appoint¬ 
ed. and may be reappointed, by the Council. 
A certificate of the Secretary of the Council 
as to the appointment or reappointment of 
any commissioner shall be conclusive evi¬ 
dence of the due and proper appointment of 
the commissioner. 

(3) A commissioner may be a member or 
non-member of the Tribe, and may be a 
member or non-member of the Tribal Coun¬ 
cil. 

(4) No person shall be barred from serving 
on the Board because he is a tenant or 
homebuyer in a housing project of the Au¬ 
thority; and such commissioner shall be en¬ 
titled to fully participate in all meetings 
concerning matters that affect all of the 
tenants or homebuyers, even though such 
matters affect him as well. However, no 
such commissioner shall be entitled or per- 
mited to participate in or be present at any 
meeting (except in his capacity as a tenant 
or homebuyer). or to be counted or treated 
as a member of the Board, concerning any 
matter Involving his individual rights, obli¬ 
gations or status as a tenant or homebuyer. 

(b) 3 The term of office shall be four years 
and staggered. When the Board is first es¬ 
tablished. one member’s term shall be desig¬ 
nated to expire in one year, another to 
expire in two years, a third to expire in 
three years, and the last two in four years. 
Thereafter, all appointments shall be for 
four years, except that in the case of a prior 
vacancy, an appointment shall be only for 
the length of the unexplred term. Each 
member of the Board shall hold office until 
his successor has been appointed and has 
qualified. 

(c) * The Council shall name one of the 
Commissioners as Chairman of the Board. 
The Board shall elect from among its mem¬ 
bers a Vice-Chairman, a Secretary, and a 
Treasurer; and any member may hoid two 
of these positions. In the absence of the 
Chairman, the Vice-Chairman shall preside; 
and in the absence of both the Chairman 
and Vice-Chairman, the Secretary shall pre¬ 
side. 

(d) s A member of the Board may be re¬ 
moved by the appointing power for serious 
inefficiency or neglect of duty or for mis¬ 
conduct in office, but only after a hearing 
before the appointing power and only after 
the member has been given a written notice 
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of the specific charges against him at least 
10 days prior to the hearing. At any such 
hearing, the member shall have the oppor¬ 
tunity to be heard in person or by counsel 
and to present witnesses in his behalf. In 
the event of removal of any Board member, 
a record of the proceedings, together with 
the charges and findings thereon, shall be 
filed with the appointing power and a copy 
thereof sent to the appropriate office of the 
Department of Housing and Urban Develop¬ 
ment. 

(e) * The Commissioners shall not receive 
compensation for their services but shall be 
entitled to compensation for expenses, in¬ 
cluding travel expenses, incurred in the dis¬ 
charge of their duties. 

(f) 7 A majority of the full Board (i.e.. not¬ 
withstanding the existence of any vacan¬ 
cies) shall constitute a quorum for the 
transaction of business, but no Board action 
shall be taken by a vote of less then a ma¬ 
jority of such full Board. 

(g) The Secretary shall keep complete and 
accurate records of all meetings and actions 
taken by the Board. 

<h) The Treasurer shall keep full and ac¬ 
curate financial records, make periodic re¬ 
ports to the Board, and submit a complete 
annual report, in written form, to the Coun¬ 
cil as required by article VII, Section I. of 
this ordinance. 

2. Meetings of the Board shall be held at 
regular intervals as provided in the bylaws. 
Emergency meetings may be held upon 24 
hours actual notice and business transacted, 
provided that not less than a majority of 
the full, Board concurs in the proposed 
action. 

Article V 
POWERS 

1. The Authority shall have perpetual suc¬ 
cession in its corporate name. 

2. The Council hereby gives its irrevocable 
consent to allowing the Authority to sue 
and be sued in its corporate name, upon any 
contract, claim or obligation arising out of 
its activities under this ordinance and 
hereby authorizes the Authority to agree by 
contract to waive any immunity from suit 
which it might otherwise have; but the 
Tribe shall not be liable for the debts or ob¬ 
ligations of the Authority. 

3. The Authority shall have the following 
powers which it may exercise consistent 
with the purposes for which it is estab¬ 
lished: 

(a) To adopt and use a corporate seal. 

(b) To enter into agreements, contracts 
and understandings with any governmental 
agency. Federal, state or local (including the 
Council) or with any person, partnership, 
corporation or Indian tribe: and to agree to 
any conditions attached to Federal financial 
assistance. 

(c) To agree, notwithstanding anything to 
the contrary contained in this ordinance or 
in any other provision of law', to any condi¬ 
tions attached to Federal financial assist¬ 
ance relating to the determination of pre¬ 
vailing salaries or wages or payment of not 
less than prevailing salaries or wages or 
compliance with labor standards, in the de¬ 
velopment or operation of projects; and the 
Authority may include in any contract let in 
connection with a project stipulations re¬ 
quiring that the contractor and any subcon¬ 
tractors comply with requirements as to 
minimum salaries or wages and maximum 
hours of labor, and comply w'ith any condi¬ 


tions which the Federal government may 
have attached to its financial aid to the 
project. 

(d) To obligate itself, in any contract with 
the Federal government for annual contri¬ 
butions to the Authority, to convey to the 
Federal government possession of or title to 
the project to which such contract relates, 
upon the occurrence of a substantial default 
(as defined in such contract) with respect to 
the covenants or conditions to w f hich the 
Authority is subject; and such contract may 
further provide that in case of such convey¬ 
ance, the Federal government may com¬ 
plete, operate, manage, lease, convey or oth¬ 
erwise deal with the project and funds in ac¬ 
cordance with the terms of such contract: 
Provided, That the contract requires that, 
as soon as practicable after the Federal gov¬ 
ernment is satisfied that all defaults with 
respect to the project have been cured and 
that the project will thereafter be operated 
in accordance with the terms of the con¬ 
tract, the Federal government shall recon¬ 
vey to the Authority the project as then 
constituted. 

(e) To lease property from the Tribe and 
others for such periods as are authorized by 
law, and to hold and manage or to sublease 
the same. 

(f) To borrow or lend money, to Issue tem¬ 
porary or long term evidence of indebted¬ 
ness, and to repay the same. Obligations 
shall be issued and repaid in accordance 
with the provisions of Article VI of this or¬ 
dinance. 

(g) To pledge the assets and receipts of 
the Authority as security for debts; and to 
acquire, sell, lease, exchange, transfer or 
assign personal property or interests there¬ 
in. 

(h) To purchase land or interests in land 
or take the same by gift; to lease land or in¬ 
terests in land to the extent provided by 
law. 

(i) To undertake and carry out studies and 
analyses of housing needs, to prepare hous¬ 
ing plans, to execute the same, to operate 
projects and to provide for the construction, 
reconstruction, improvement, extension, al- 

•teration or repair of any project or any part 
thereof. 

(j) With respect to any dwellings, accom¬ 
modations. lands, buildings or facilities em¬ 
braced within any project (Including indi¬ 
vidual cooperative or condominium units): 
to lease or rent. sell, enter into lease-pur- 
chase agreements or leases with option to 
purchase; to establish and revise rents or re¬ 
quired monthly payments; to make rules 
and regulations concerning the selection of 
tenants or homebuyers, including the estab¬ 
lishment of priorities, and concerning the 
occupancy, rental, care and management of 
housing units; and to make such further 
rules and regulations as the Board may 
deem necessary and desirable to effectuate 
the powers granted by this ordinance. 

(k) To finance purchase of a home by an 
eligible homebuyer in accordance with regu¬ 
lations and requirements of the Department 
of Housing and Urban Development. 

(l) To terminate any lease or rental agree¬ 
ment or lease-purchase agreement when the 
tenant or homebuyer has violated the terms 
of such agreement, or failed to meet any of 
its obligations thereunder, or when such ter¬ 
mination is otherwise authorized under the 
provisions of such agreement; and to bring 
action for eviction against such tenant or 
homebuyer. 


(m) To establish income limits for admis¬ 
sion that insure that dwelling accommoda¬ 
tions in a housing project shall be made 
available only to persons of low income. 

(n) To purchase insurance from any stock 
or mutual company for any property or 
against any risk or hazards. 

(o) To invest such funds as are not re¬ 
quired for immediate disbursement. 

(p) To establish and maintain such bank 
accounts as may be necessary or convenient. 

(q) To employ an executive director, tech¬ 
nical and maintenance personnel and such 
other officers and employees, permanent or 
temporary, as the Authority may require, 
and to delegate to such officers and employ¬ 
ees such powers or duties as the Board shall 
deem proper. 

(r) To take such further actions as are 
commonly engaged in by public bodies of 
this character as the Board may deem nec¬ 
essary and desirable to effectuate the pur¬ 
poses of the Authority. 

(s) To join or cooperate with any other 
public housing agency or agencies operating 
under the law's or ordinances of a State or 
another tribe in the exercise, either jointly 
or otherwise, of any or all of the powers of 
the Authority and such other public hous¬ 
ing agency or agencies for the purpose of fi¬ 
nancing (including but not limited to the is 
suance of notes or other obligations and 
giving security therefor), planning, under¬ 
taking. owning, constructing, operating, or 
contracting with respect to a housing proj¬ 
ect or projects of the Authority or such 
other public housing agency or agencies. 
For such purpose, the Authority may by 
resolution prescribe and authorize any 
other public housing agency or agencies, so 
Joining or cooperating with the Authority, 
to act on the Authority's behalf \tfith re¬ 
spect to any or all powers, as the Authori¬ 
ty’s agent or otherwise, in the name of the 
Authority or in the name of such agency or 
agencies. 

(t) To adopt such bylaws as the Board 
deems necessary and appropriate. 

4. It is the purpose and intent of this ordi¬ 
nance to authorize the Authority to do any 
and all things necessary or desirable to 
secure the financial aid or cooperation of 
the Federal government in the undertaking, 
construction, maintenance or operation of 
any project by the Authority. 

5. No ordinance or other enactment of the 
Tribe with respect to the acquisition, oper 
ation. or disposition of Tribal property shall 
be applicable to the Authority in its oper¬ 
ations pursuant to this ordinance. 

Article VI 

OBLIGATIONS 

1. The Authority may issue obligations 
from time to time in its discretion for an> of 
its purposes and may also Issue refunding 
obligations for the purpose of paying or re¬ 
tiring obligations previously issued by it* 
The Authority may issue such types of obli¬ 
gations as it may determine, including obli¬ 
gations on which the principal and interest 
are payable; (a) exclusively from the income 
and revenues of the project financed with 
the proceeds of such obligations, or with 
such income and revenues together with a 
grant from the Federal government in aid of 
such project; (b) exclusively from the 
income and revenues of certain designated 
projects whether or not they were financed 
in whole or In part with the proceeds or 
such obligations; or (c) from its revenues 
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generally. Any of such obligations may be 
additionally secured by a pledge of any rev¬ 
enues of any project or other property of 
the Authority. 

2. Neither the commissioners of the Au¬ 
thority nor any person executing the obliga¬ 
tions shall be liable personally on the obli¬ 
gations by reason of issuance thereof. 

3. The notes and other obligations of the 
Authority shall not be a debt of the Tribe 
and the obligations shall so state on their 
face. 

4. Obligations of the Authority are de¬ 
clared to be issued for an essential public 
and governmental purpose and to be public 
instrumentalities and, together with inter¬ 
est thereon and income therefrom, shall be 
exempt from taxes imposed by the Tribe. 
The tax exemption provisions of this ordi¬ 
nance shall be considered part of the secu¬ 
rity for the repayment of obligations and 
shall constitute, by virtue of this ordinance 
and without necessity of being restated in 
the obligations, a contract between (a) the 
Authority and the Tribe, and (b) the hold¬ 
ers of obligations and each of them, includ¬ 
ing all transferees of the obligations from 
time to time. 

5. Obligations shall be issued and sold in 
the following manner: 

(a) Obligations of the Authority shall be 
authorized by a resolution adopted by the 
vote of a majority of the full Board and 
may be issued in one or more series. 

(b) The obligations shall bear such dates, 
mature at such times, bear interest at such 
rates, be in such denominations, be in such 
form, either coupon or registered, carry 
such conversion or registration privileges, 
have such rank or priority, be executed in 
such manner, be payable in such medium of 
payment and at such places, and be subject 
to such terms of redemption, with or with¬ 
out premium, as such resolution may pro¬ 
vide. 

(c) The obligations may be sold at public 
or private sale at not less than par. 

<d) In case any of the commissioners of 
the Authority whose signatures appear on 
any obligations cease to be commissioners 
before the delivery of such obligations, the 
sir'natures shall, nevertheless, be valid and 
sufficient for all purposes, the same as if 
the commissioners had remained in office 
until delivery. 

6- Obligations of the Authority shall be 
fully negotiable. In any suit, action or pro¬ 
ceeding involving the validity or enforceabi¬ 
lity of any obligation of the Authority or 
the security therefor, any such obligation 
reciting in substance that it has been issued 
by the Authority to aid in financing a proj¬ 
ect pursuant to this ordinance shall be con¬ 
clusively deemed to have been issued for 
such purpose, and the project for which 
such obligation was issued shall be conclu¬ 
sively deemed to have been planned, located 
and carried out in accordance with the pur¬ 
poses and provisions of this ordinance. 

"• In connection with the issuance of obli¬ 
gations or Incurring of obligations under 
leases and to secure the payment of such 
obligations, the Authority, subject to the 
limitations in this ordinance, may: 

ta) Pledge all or any part of its gross or 
net rents, fees or revenues to w r hich its right 
then exists or may thereafter come into ex¬ 
istence. 

Jb) Provide for the powers and duties of 
obligees and limit their liabilities: and pro¬ 
vide the terms and conditions on w hich such 


obligees may enforce any covenant or rights 
securing or relating to the obligations. 

(c) Covenant against pledging all or any 
part of its rents, fees and revenues or 
against mortgaging any or all of its real or 
personal property to which its title or right 
then exists or may thereafter come into ex¬ 
istence or permitting or suffering any lien 
on such revenues or property. 

(d) Covenant with respect to limitations 
on its right to sell, lease or otherwise dis¬ 
pose of any project or any part thereof. 

<e) Covenant as to what other or addition¬ 
al debts or obligations may be incurred by 
it. 

<f) Covenant as to the obligations to be 
issued and as to the issuance of such obliga¬ 
tions in escrow or otherwise, and as to the 
use and disposition of the proceeds thereof. 

(g) Provide for the replacement of lost, de¬ 
stroyed or mutilated obligations. 

(h) Covenant against extending the time 
for the payment of its obligations or inter¬ 
est thereon. 

(i) Redeem the obligations and covenant 
for their redemption and provide the terms 
and conditions thereof. 

(j) Covenant concerning the rents and .fees 
to be charged in the operation of a project 
or projects, the amount to be raised each 
year or other period of time by rents, fees 
and other revenues, and as to the use and 
disposition to be made thereof. 

(k) Create or authorize the creation of 
special funds for monies held for construc¬ 
tion or operating costs, debt service, re¬ 
serves or other purposes, and convenant as 
to the use and disposition of the monies 
held in such funds. 

(l) Prescribe the procedure, if any. by 
which the terms of any contract with hold¬ 
ers of obligations may be amended or abro¬ 
gated. the proportion of outstanding obliga¬ 
tions the holders of which must consent 
thereto, and the manner in which such con¬ 
sent may be given. 

(m) Covenant as to the use, maintenance 
and replacement of its real or personal 
property, the insurance to be carried there¬ 
on and the use and disposition of insurance 
monies. 

(n) Covenant as to the rights, labilities, 
powers and duties arising upon the breach 
by it of any covenant, condition or obliga¬ 
tion. 

(o) Covenant and prescribe as to events of 
default and terms and conditions upon 
which any or all of its obligations become or 
may be declared due before maturity, and as 
to the terms and conditions upon which 
such declaration and is consequencies may 
be waived. 

(p) Vest in any obligees or any proportion 
of them the right to enforce the payment of 
the obligations or any covenants securing or 
relating to the obligations. 

(q) Exercise all or any part or combination 
of the powers granted in this section. 

(r) Make covenants other than and in ad¬ 
dition to the covenants expressly authorized 
in this section, of like or different character. 

(s) Make any covenants and do any acts 
and things necessary or convenient or desir¬ 
able in order to secure its obligations, or, in 
the absolute discretion of the Authority, 
tending to make the obligations more mar¬ 
ketable although the covenants, acts or 
things are not enumerated in this section. 


Article VII 

MISCELLANEOUS 

1. The Authority shall submit an annual 
report, signed by the Chairman of the 
Board, to the Council showing (a) a sum¬ 
mary of the year s activities, (b) the finan¬ 
cial condition of the Authority, <c) the con¬ 
dition of the properties. <d) the number of 
units and vacancies, (e) any significant prob¬ 
lems and accomplishments, (f) plans for the 
future, and (g> such other information as 
the Authority or the Council shall deem 
pertinent. 

2. During his tenure and for one year 
thereafter, no commissioner, officer or em¬ 
ployee of the Authority, or any member of 
any governing body of the Tribe, or any 
other public official who exercises any re¬ 
sponsibilities or functions with regard to the 
project, shall voluntarily acquire any Inter¬ 
est. direct or indirect, in any project or in 
any property included or planned to be in¬ 
cluded in any project, or in any contract, or 
proposed contract relating to any project, 
unless prior to such acquisition, he discloses 
his interest in writing to the Authority and 
such disclosure is entered upon the minutes 
of the Authority, and the commissioner, of¬ 
ficer or employee shall not participate in 
any action by the Authority relating to the 
property or contract in which he has any 
such interest. If any commissioner, officer 
or employee of the Authority involuntarily 
acquires any such interest, or voluntarily or 
involuntarily acquired any such interest 
prior to appointment or employment as a 
commissioner, officer or employee, the com¬ 
missioner. officer or employee, in any such 
event, shall immediately disclose his Inter¬ 
est in wTiting to the Authority, and such 
disclosure shall be entered upon the min¬ 
utes of the Authority, and the commission¬ 
er, officer or employee shall not participate 
in any action by the Authority relating to 
the property or contract in which he has 
any such interest. Any violation of the fore¬ 
going provisions of this section shall consti¬ 
tute misconduct in office. This section shall 
not be applicable to the acquisition of any 
interest in obligations of the Authority 
Issued in connection with any project, or to 
the execution of agreements by banking in¬ 
stitutions for the deposit or handling of 
funds in connection with & project or to act 
as trustee under any trust indenture, or to 
utility services the rates for which are fixed 
or controlled by a governmental agency, or 
to membership on the Board as provided in 
Article IV. Section 1(a)(4). 

3. Each project developed or operated 
under a contract providing for Federal fi¬ 
nancial assistance shall be developed and 
operated in compliance with all require¬ 
ments of such contract and applicable Fed¬ 
eral legislation, and with all regulations and 
requirements prescribed from time to time 
by the Federal government in connection 
with such assistance. 

4. The Authority shall obtain or provide 
for the obtaining of adequate fidelity bond 
coverage of its officers, agents, or employees 
handling cash or authorized to sign checks 
or certify vouchers. 

5. The Authority shall not construct or 
operate any project for profit. 

6. The property of the Authority is de¬ 
clared to be public property used for essen¬ 
tial public and governmental purposes and 
such property and the Authority are 
exempt from all taxes and special assess 
men is of the Tribfc. 
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7. All property Including funds acquired or 
held by the Authority pursuant to this ordi¬ 
nance shall be exempt from levy and sale by 
virtue of an execution, and no execution or 
other Judicial process shall issue against the 
same nor shall any judgment against the 
Authority be a charge or lien upon such 
properly. However, the provisions of this 
section shall not apply to or limit the right 
of obligees to pursue any remedies for the 
enforcement of any pledge or lien given by 
the Authority on its rents, fees or revenues 
or the right of the Federal government to 
pursue any remedies conferred upon it pur¬ 
suant to the provisions of this ordinance or 
the right of the Authority to bring eviction 
actions in accordance with Article V. Sec¬ 
tion 3< 1 >. 

Article VIII 

COOPERATION IN CONNECTION WITH PROJECTS 

1. For the purpose of aiding and cooperat¬ 
ing in the planning, undertaking, construc¬ 
tion or operation of projects, the Tribe 
hereby agrees that: 

(a> It will not levy or impose any real or 
personal property taxes or special assess¬ 
ments upon the Authority or any project of 
the Authority. 

<b> It will furnish or cause to be furnished 
to the Authority and the occupants of proj¬ 
ects all services and facilities of the same 
character and to the same extent as the 
Tribe furnishes from time to time without 
cost or charge to other dwellings and in¬ 
habitants. 

<e) Insofar as it may lawfully do so. it will 
gram such deviations from any present or 
future building or housing codes of the 
Tribe as are reasonable and necessary to 
promote economy and efficiency tn the de¬ 
velopment and operation of any project, and 
at the same time safeguard health and 
safety, and make such changes in any 
zoning of the site and surrounding territory 
of any project as are reasonable and neces¬ 
sary for the development and protection of 
such project and the surrounding territory. 

<d» It will do any and all things, within its 
lawful powers, necessary or convenient to 
aid and cooperate in the planning, under¬ 
taking. construction or operation of proj¬ 
ects 

<e> The Tribal Govemmeni hereby de¬ 
clares that the powers of the Tribal Govern¬ 
ment shall be vigorously utilized to enforce 
eviction of a tenant or homebuyer for non¬ 
payment or other contract violations includ¬ 
ing action through the appropriate courts 
if) The Tribal Courts shall ha\e jurisdic¬ 
tion to hear and determine an action for 
eviction of a tenant or homebuyer. The 
Tribal Government hereby declares that 
the powers of the Tribal Courts shall be vig¬ 
orously utilized to enforce eviction of a 
tenant or homebuyer for nonpayment or 
other contract violations. 

2. The provisions of this Article shall 
remain in effect with respect to any project, 
and said provisions shall not be abrogated, 
changed, or modified wiihout the consent of 
the Department of Housing and Urban De¬ 
velopment. so long as <a> the project is 
owned by a public bod.v or governmental 
agency and is used for low income housing 
purposes. «b» any contract between thl* Au¬ 
thority and the Department of Housing and 
Urban Development for loans or annual 
contributions, or both, in connection with 
such project, remains in force and effect, or 
ic> any obligations issued in connection with 


such project or any monies due to the De¬ 
partment of Housing and Urban Develop¬ 
ment in connection with such project 
remain unpaid, whichever period ends the 
latest. If at any time title to. or possession 
of. any project is held by any public body or 
governmental agency authorized by law to 
engage in the development or operation of 
low income housing including the Federal 
government, the provisions of this section 
shall inure to the benefit of and be enforced 
by such public body or governmental 
agency. 

Article IX 

APPROVAL BV SECRETARY OF THE INTERIOR 

With respect to any financial assistance 
contract between the Authority and the 
Federal government, the Authority shall 
obtain the approval of the Secretary of the 
Interior or his designee. 

Footnotes 

' Art icle I may be modified as deemed ap¬ 
propriate. 

: Article IV. section Ha). paragraphs d). 

< 2 > and (3) may be modified. For example 
the number of board members may be more 
or less than five, the appointments may be 
made by the elected head of the tribal gov¬ 
ernment. rather than the Council, the IHA 
may be made a department or division of 
the tribal government, membership on the 
Board may be limited to those who are 
members of the tribe, or to those who are 
members of the Council, or to those who are 
nonmembers of the Council, or to a certain 
number of any category. 

’Article IV. section 1(b) may be modified 
to conform to changes in Article IV. section 
l<a). and as to the length of the term of 
membership. 

4 Article IV. Section He) may be modified 
as to the manner of appointment of the 
Chairman. For example, it may provide for 
appointment by the Board members or by 
the elected head of the tribal government. 
This paragraph may also be modified as to 
the manner of appointment of the other of¬ 
ficials. 

"Article IV. Section ltd) may be modified, 
but adequate safeguards against arbitrary 
removal slirill be included. 

‘ Article IV. Section Kf) may be modified 
if deemed appropriate, where the full Board 
consists of more than 5 members. 

Article VIII. Section Kf) may be modi¬ 
fied to insert the name of the appropriate 
court, or it may be deleted where it is dem¬ 
onstrated to HUD Thai the jurisdiction for 
evictions is vested in other than tribal 
courts (e g.. State courts or Courts of Indian 
Offenses). 

Subpart B — Development 

§805.201 Definitions. 

See §§ 805.102 and 805.430. 

§ 805.202 Roles and responsibilities of 
Federal agencies. 

HUD. IHS and B1A shall coordinate 
functions and funding in accordance 
with the Interdepartmental Agree¬ 
ment. HUD assistance shall not in¬ 
clude items or services which either 
B1A or IHS has agreed to provide or 
fund under the Interdepartmental 
Agreement, or items or services other¬ 


wise provided by other Government 
agencies. 

§ 805.203 Production methods and re¬ 
quirements. 

(a) Justification for Production 
Method The IHA’s application for a 
Project shall state which of the pro¬ 
duction methods described in this sec¬ 
tion it prefers to use supported by a 
justification for the use of the pro¬ 
posed method, such as economy, qual¬ 
ity, design, expeditious completion and 
maximum competition. The method to 
be used shall be approved by HUD in 
the agreement entered into as a result 
of the Project Coordination Meeting 
(see §805.208). 

Turnkey Method. Under the Turn¬ 
key method, the IHA advertises for de¬ 
velopers to submit proposals to build a 
Project described in the IHA’s Invita¬ 
tion for proposals. The Invitation for 
Proposals may, when approved by 
HUD. prescribe the sites to be used. 
The IHA selects, subject to HUD ap¬ 
proval, the best of the proposals re¬ 
ceived. taking into consideration price, 
design, the developer s experience and 
other evidence of the developer’s abili¬ 
ty to complete the FToject. After HUD 
approval of the proposal selected by 
the IHA. the working drawings and 
specifications are agreed to by the de¬ 
veloper. the IHA, and HUD. and the 
developer and the IHA enter into a 
Contract of Sale. Upon completion of 
the Project in accordance with the 
Contract of Sale, the IHA purchases 
the Project from the developer. The 
IHA may employ an architect to assist 
in evaluating proposals and negotiat¬ 
ing the working drawings and specifi¬ 
cations. The IHA provides inspection 
services by an architect, engineer or 
other qualified person. The developer 
shall not be required by the IHA or 
HUD to post a bond for performance 
or payment. 

(c) Modified Turnkey Method. <1> 
Before advertising for Turnkey pro¬ 
posals: (i> The site or sites for the 
housing shall have been selected in ac¬ 
cordance with §805.217. (ii) the work¬ 
ing drawings and specifications for the 
housing shall have been prepared by 
the IHA and approved by HUD. and 
(iii) on the basks of those drawings and 
specifications. HUD shall have ap¬ 
proved an estimate of the Total Dev el 
opment Cost and separate statements 
of the estimated total construction 
contract price, which HUD has deter¬ 
mined to be reasonable and within the 
applicable prototype cost and other 
limitations. 

(2) The invitation for Turnkey Pro 
posals shall be based upon a develop 
er’s packet which includes a descrip 
tion of the preselected sites and the 
working drawings and specifications as 
described above. Accordingly, each de¬ 
veloper shall be required to submit a 
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firm price for purposes of a Contract 
of Sale. The developer shall not be re¬ 
quired by the IHA or HUD to post a 
bond for performance or payment. 

<3> When the developer has been se¬ 
lected by the IHA and approved by 
HUD. the Development Program shall 
be prepared and submitted to HUD for 
approval. After execution of the ACC. 
the Contract of Sale shall be executed. 

(4) Upon completion of the Project 
in accordance with the Contract of 
Sale, the IHA purchases the Project 
from the developer. 

(d) Conventional Method. Under the 
Conventional Method, the IHA, after 
HUD approval of the plans and speci¬ 
fications. shall advertise for contrac¬ 
tors to build the project. The contrac¬ 
tor shall be required to provide assur¬ 
ance in the form of 100 percent per¬ 
formance and payment bonds, or 
other security approved by HUD. The 
contractor receives progress payments 
during construction, and a final HUD 
approved payment upon completion in 
accordance with the contract. 

<e) Acquisition of Existing Housing 
'with or without rehabilitation). 
Under the Acquisition method, the 
IHA acquires existing housing which 
may need only minor repairs or may 
require substantial rehabilitation. 
Repair or rehabilitation may be ac¬ 
complished prior to acquisition using 
Turnkey procedures or after acquisi¬ 
tion. as authorized by HUD. 

(f) Force Account Method. (1) Under 
the Force Account method an IHA 
performs construction or rehabilita¬ 
tion in a manner similar to a contrac¬ 
tor. using a work force entirely em¬ 
ployed by and under the supervisions 
of the IHA. or in combination with 
contracts for those portions of the 
work w hich can be better or more eco¬ 
nomically performed by an independ¬ 
ent contractor. Force Account work 
shall be subject to Davis-Bacon wage 
rates. 

<2> The Force Account method may 
be used for development of a new con¬ 
struction Project only (i) in exception¬ 
al cases, (in with the approval of the 
HUD Assistant Secretary for Housing, 
and tin) if the tribe agrees in writing 
to cover any costs in excess of the 
HUD-appro\ed Development Cost, in¬ 
cluding contingencies, and demon¬ 
strates that it has the financial re¬ 
sources to meet the excess costs up to 
a specified amount. 

' 3» The HUD Field Office may ap¬ 
prove use of the Force Account 
method m For repair and rehabilita¬ 
tion of existing housing acquired by 
the IHA. «ii) for correction of deficien¬ 
cies m design, construction or equip¬ 
ment 'Where allowed under 
£ 805 223*b>< 1). and (iii) for completion 
of units where the original contractor 
does not complete. 


(4) In any case, whether under para¬ 
graph (2) or (3), the IHA must justify 
use of the Force Account method and 
demonstrate the capabilities of the 
IHA to achieve timely completion of 
the work within the Total Develop¬ 
ment Cost, and with the additional as¬ 
surances provided by the tribe. 

(g) Public Advertisement Contracts 
for development of a Project may be 
awarded, to Indian Organizations and 
Indian-owned Economic Enterprises or 
to other construction contractors, only 
after public advertisement for compet¬ 
itive proposals. The advertisement 
shall inform all prospective contrac¬ 
tors of the amount of the applicable 
prototype cost limit and of the maxi¬ 
mum total contract price which has 
been determined to be reasonable (see 
§ 805.212(b)). 

§805.201 Indian preference in contracting. 

(a) Preference in the Award of Con¬ 
tracts. (1) An IHA shall to the greatest 
extent feasible under this Part give 
preference in the award of contracts in 
connection with a Project to Indian 
Organizations and Indian-owmed Eco¬ 
nomic Enterprises. 

(2) With HUD approval, an IHA may 
publish an advertisement limited to 
qualified Indian Organizations and 
Indian-owned Economic Enterprises. 
If the IHA publishes an advertisement 
open to all qualified contractors. 
Indian or non-Indian, preference over 
a non-Indian enterprise shall be given 
to a qualified Indian enterprise whose 
price does not exceed the lowest price 
by more than one percent. 

(3) If the advertisement for propos¬ 
als is to be limited to qualified Indian 
enterprises, the IHA with HUD ap¬ 
proval. may publish a prior invitation 
for Indian enterprises to submit a 
Statement of Intent to respond to 
such an advertisement when pub¬ 
lished. and to furnish with the State¬ 
ment of Intent, or within a specified 
period of time, evidence sufficient to 
establish their qualifications in ac¬ 
cordance with paragraph (a)(4) of this 
Section. 

(4) A prospective contractor seeking 
to qualify as an Indian Organization 
of Indian-owned Enterprise shall 
submit with or prior to submission of 
his bid or proposal: 

(i) Evidence showing fully the extent 
of Indian ownership and interest. 

(ii) Evidence of structure, manage¬ 
ment and financing affecting the 
Indian character ol the enterprise, in¬ 
cluding major subcontracts and pur¬ 
chase agreements: material or equip¬ 
ment supply arrangements: and man¬ 
agement. salary or profit-sharing ar¬ 
rangements: and evidence showing the 
effect of these on the extent of Indian 
ownership and interest. 

(iii) Evidence sufficient to demon¬ 
strate to the satisfaction of the IHA 


and HUD that the prospective con¬ 
tractor has the technical, administra¬ 
tive and financial capability to per¬ 
form contract work of the size and 
type involved and within the time pro¬ 
vided under the proposed contract (see 
§805.211 (O). 

(b) Required Contract Clause. The 
IHA shall incorporate the following 
clause (referred to as a Section 7(b) 
clause) in each contract awarded in 
connection with a Project: 

(1) The work to be performed under this 
contact is on a project subject to Section 
7(b) of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 450e 
(b)>. Section 7<b» requires that to the great¬ 
est extent feasible (i) preferences and op¬ 
portunities for training and employment 
shall be given to Indians, and (ii) prefer¬ 
ences in the award of contracts and subcon¬ 
tracts shall be given to Indian organizations 
and Indian-owmed Economic Enterprises. 

(2) The parties to this contract shall 
comply with the provisions of said Section 
7(b) and all HUD requirements pursuant 
thereto. 

(3> The contractor shall, in connection 
with this contract, to the greatest extent 
feasible, give preference in the award of any 
subcontracts to Indian organizations and 
Indian-owned Economic Enterprises, and 
preferences and opportunities for training 
and emplojment to Indians. 

(4) The contractor shall include this Sec¬ 
tion 7' b) clause in every subcontract tn con¬ 
nection with the project, and shall, at the 
direction of the IHA. take appropriate 
action pursuant to the subcontract upon a 
finding by the IHA or HUD that the sub¬ 
contactor is in violation of the Section 7(b) 
clause. 

(c) Additional Indian Preference Re¬ 
quirements. An IHA may. with HUD 
approval, provide for Indian prefer¬ 
ence requirements in addition to those 
under § 805.204(a) and the Section 7(b) 
clause required under § 805.204(b). as 
conditions for the award of. or in the 
terms of. any contract in connection 
with a Project if the additional Indian 
preference requirements are consist¬ 
ent with the objectives of the Section 
7(b) clause. Such additional Indian 
preference requirements may not 
result in a higher cost or greater risk 
of non-performance or longer period 
of performance. 

<d> Inclusion of All Preference Re¬ 
quirements in Information for Pros¬ 
pective Contractors. With respect to 
any contract, the information for pros¬ 
pective contractors shall set forth all 
Indian preference requirements affect¬ 
ing award of. or to be included in the 
terms of. the contract. 

§ 805.205 Allocations of contract authori¬ 
ty* 

HUD will allocate contract authority 
for Indian housing in conformance 
with Section 213(d» of the Housing 
and Community Development Act of 
1974. 
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§ 805.206 Submission and HIT) review of 
Application for Program Reservation. 

(a) Submission to HUD. To apply for 
a Project, an 1HA shall submit an ap¬ 
plication on the form prescribed by 
HUD. The application shall be accom- 
panied by a resolution of the local gov¬ 
erning body approving the application 
for a preliminary loan, if a preliminary 
loan is requested. Where the provi¬ 
sions for the necessary local govern¬ 
ment cooperation (as in Subpart A— 
Appendix I, Article VIII) are not con¬ 
tained in the ordinance or other enact¬ 
ment creating the IHA. the IHA shall 
submit an executed cooperation agree¬ 
ment. or a showing that a cooperation 
agreement already exists for the loca¬ 
tion involved sufficient to cover the 
number of units in the application. 

(b> Action on Application. (1) HUD 
shall begin processing of a complete 
application as soon as possible after 
receipt. Within 10 working days of its 
receipt of the application. HUD shall 
notify the applicant of the approxi¬ 
mate date, which shall be as soon as 
possible, by w hich HUD will act on the 
application. 

<2) The application shall designate 
at least the general locations of the 
proposed housing. To expedite proc¬ 
essing. the application may be accom¬ 
panied by comments on the applica¬ 
tion by the'Chief Executive Officer on 
behalf of the local government. (For 
areas with a Housing Assistance Plan, 
see § 891.203(b). For other areas, see 
5 891.304(b).) 

(3) OMB Circular A 95 includes the 
following provisions: 

* • • • Applications from federally recog¬ 
nized Indian tribes are not subject to the re¬ 
quirements of OMB Circular A 95. However. 
Indian tribes maj voluntarily participate in 
the Project Notification and Review System 
and are encouraged to do so. Federal Agen¬ 
cies will notify the appropriate State and 
areawide clearinghouses of any applications 
from federally recognized Indian tribes 
upon their receipt Where a federally recog¬ 
nized Tribal Government has established a 
mechanism for coordinating the activities of 
Tribal depart menu, divisions, enterprises, 
and entities. Federal agencies will, upon re¬ 
quest of such Tribal Government transmit¬ 
ted through the Office of Management and 
Budget, require the applications for assist¬ 
ance under programs covered by this Part 
from such Tribal departments, divisions, en¬ 
terprises. and entitles be subject to review 
by such Tribal coordinating mechanism as 
though it were a State or area wide clearing¬ 
house * • •" 

(4) If the application is approved, a 
Program Reservation on the form pre¬ 
scribed by HUD shall be issued to the 
IHA. The Program Reservation shall 
specify whether the Project is Rental 
or Mutual Help, the total number of 
dwelling units, and the number of 
units for the elderly or handicapped, if 
any. The Program Reservation shall 
set a time limit of not to exceed one 
year within which the IHA must 


\ 


submit an approvable Development 
Program. (See § 805.208(d)). 

(5) If the application is disapproved, 
HUD shall give the IHA a written no¬ 
tification of disapproval and of the 
reasons therefor. If the application is 
approved for fewer units than request¬ 
ed, HUD shall issue a Program Reser¬ 
vation with respect to the total 
number of dwelling units approved, 
and the wTitten notification to the 
IHA shall include a statement of the 
reasons for not approving the number 
of units requested. The notification 
under this paragraph (b)(5) shall state 
the time within which any objections 
to the HUD action may be presented 
to the field office director. 

§ 805.207 Prerequisite* for application ap¬ 
proval. 

(a) Determination of Administrative 
Capability . An application shall not be 
approved unless HUD determines that 
the IHA has. or will achieve within a 
reasonable time prescribed by HUD. 
the capability to provide adequate ad¬ 
ministration in compliance with all ap¬ 
plicable HUD requirements of the pro¬ 
posed Project and other IHA Projects 
without an unreasonable need for con¬ 
tinuing HUD assistance. Approval of 
an application shall not be withheld 
because of minor administrative defi¬ 
ciencies. As a minimum, however, the 
IHA shall have the capability to 
comply with all HUD requirements for 
prompt completion of development, 
the maintenance of complete and ac¬ 
curate books of accounts and records, 
the proper handling of funds, the 
timely preparation and submission of 
reports, the maintenance of the prop¬ 
erty. the occupancy of the housing 
units, determination of rents and re¬ 
quired Homebuyer payments, the 
Prompt collection of rents and re¬ 
quired Homebuyer payments, and the 
prompt processing of evictions In cases 
of nonpayment or other serious 
breach of a lease or Homebuyer agree¬ 
ment. 

(b) Action When IHA Lacks Adminis¬ 
trative Capability . (1) If HUD cannot 
approve an application because the 
IHA does not have the capability to 
provide adequate administration of 
the proposed Project and other IHA 
Projects, and if the IHA wishes to 
achieve and maintain such capability, 
HUD shall assist the IHA to the 
extent of funds and staff available to 
HUD for this purpose. In such case, an 
application will be approvable after: 

(i) Adequate administrative capabili¬ 
ty has been achieved: or 

(ii) The IHA has adopted a plan, sat¬ 
isfactory to HUD. to achieve adequate 
administrative capability within a 
specified reasonable time, and after 
the IHA has demonstrated good faith 
and diligence in carrying out the plan. 
If achievement of final goals under 


such a plan will require an extended 
period of time, the plan shall include 
interim goals. The achievement of in¬ 
terim goals may be considered by HUD 
to be a sufficient demonstration of the 
IHA’s good faith and diligence in car¬ 
rying out the plan. 

(2) If HUD determines that the 
number of required units is too small 
for development of adequate adminis¬ 
trative capability, the IHA shall be so 
advised, with a recommendation to 
combine with other IHAs or to obtain 
necessary assistance from the tribe, 
the B1A or other sources. 

(c) Preliminary Feasibility Determi¬ 
nation. An application for a Program 
Reservation may be approved only if 
HUD determines that it is likely that 
the feasibility requirements for ap¬ 
proval of the Development Program 
under § 805.220 or § 805.404(g), as the 
case may be. can be met. 

§ 805.208 Interagency and tribal coordina¬ 
tion. 

(a) Inasmuch as several agencies 
(IHA. HUD. BIA and IHS) and the 
tribal government each have an essen¬ 
tial role to play and contribution to 
make to development of a Project, the 
process of cooperation and coordina¬ 
tion shall begin as soon as prospective 
sites have been identified and shall 
thereafter continue throughout the 
development process. 

(b) In the case of IHA’s established 
by tribal ordinance, each Preliminary 
Site Report which is submitted to 
HUD for tentative site approval shall 
be accompanied by written concur¬ 
rence of the tribal government, in ad¬ 
dition to the approvals of BIA and 
IHS in accordance with § 805.217(a). 
The concurrence of each party shall 
constitute a commitment by the party 
that it will provide the funds, actions 
and/or services which have been 
agreed upon, and that this commit¬ 
ment will not be released unless the 
Program Reservation is cancelled. The 
final decision as to site approval shall 
be made by HUD. 

(c) The IHA shall submit, with or 
prior to approval of the Development 
Program, and agreement between the 
IHA and the tribal government which 
shall describe, as specifically as possi¬ 
ble. the funds, actions and/or sendees 
which are to be provided by the BIA. 
those which are to be provided by the 
IHS, and those u hich are to be pro¬ 
vided by the tribal governrhent itsell 
(including block grant or other funds, 
as applicable). The agreement shall 
also express the tribal government s 
commitment to use its best efforts to 
assure that the funds, actions and/or 
services so identified will be provided 
as needed for purposes of prompt de¬ 
velopment of the project. The tribal 
government shall have the basic re¬ 
sponsibility for agreeing with IHS and 
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B1A for the necessary participation 
and or contribution by the B1A and 
IHS. 

• d» Promptly after issuance of the 
Propram Reservation, a Project Co¬ 
ordination Meeting shall be held in ac¬ 
cordance with the procedures stated in 
paragraph 3 of the Interdepartmental 
Agreement. The tribal government 
shall be represented at this meeting. 
Periodically, the tribal government, 
the IHA. HUD and the other con¬ 
cerned federal agencies shall consult 
and evaluate the progress of the Proj¬ 
ect development, identify any prob¬ 
lems which may threaten compliance 
with the one-year time limit for sub¬ 
mission of an approvable Development 
Program <see §805.206) and agree 
upon appropriate corrective action. If 
it appears at the last such evaluation 
prior to the end of the one-year period 
that the time limit will not be met. the 
parties shall determine whether an ap- 
provable Development Program can be 
submitted m a reasonable time and 
whether an extension of the time limit 
should be recommended to HUD. 
Alter considering the results of the 
e\aluation. HUD shall determine 
whether to extend the time limit, or to 
cancel the Program Reservation and 
commitment of contract and budget 
authority thereunder 

e After appro\al of the Develop¬ 
ment Program, similar periodic meet¬ 
ings shall be continued for purposes of 
assuring timely completion of con¬ 
struction to the point of occupancy 

1 In the case of projects for which 
no financial assistance is to be pro¬ 
vided bv IHS or BIA. their participa 
tion in carrying out the provisions of 
this section shall be encouraged. 

$ 805.20$) Preliminary loan.*. 

a If an application is approved and 
a Program Reservation is issued. HUD 
ma\ approve a Preliminary Loan to 
pay the cost of preliminary suneys 
and planning 'including the cost of ap¬ 
praisals in respect to the number of 
anus covered by the Preliminary Loan 
Contract Except as provided in para¬ 
graph b ol this section, the amount 
o! the Preliminary Loan may not be 
more than 3 percent of a Total Devel¬ 
opment Cost \ihich can be supported 
by the amount ol ACC Contract Au¬ 
thority obligated under the Program 
Reservation. 

b> HUD may approve Preliminary 
Loan funds in addition to the 3 per¬ 
cent or for purposes other than pre¬ 
liminary surveys and planning, if it 
has been shown to the satisfaction of 
HUD that Because of unusual cir¬ 
cumstances ll is essential that Devel¬ 
opment Costs in such amount or for 
such purpose be incurred prior to ex¬ 
ecution of the ACC. <2 j the Project 
*ill successfully proceed to ACC. and 
f 3) the governing body of the locality 


has agreed to provide the local cooper¬ 
ation required by the Act. 

<c) Preliminary Loan funds shall in 
no event be provided or used for pur¬ 
poses. or in amounts, that would not 
be approvable for inclusion in a Devel¬ 
opment Cost Budget. 

(d) The IHS shall submit for HUD 
approval, together with the applica¬ 
tion for a Preliminary Loan, a pro¬ 
posed Preliminary Loan Budget. Pre¬ 
liminary Loan Funds Shall not be ap¬ 
proved or expended except in accord¬ 
ance with a HUD-approved Prelimi¬ 
nary Loan Budget. 

<e) Use of development or operating 
funds of other Projects under ACC to 
cover costs for a Project which has not 
reached ACC is strictly prohibited. 

§805.210 Development program. 

The ACC for a Project shall not be 
executed until the IHA has adopted, 
and HUD has approved, the Develop¬ 
ment Program for the Project. 

§805.211 Contracts in connection with de¬ 
velopment. 

(a) The IHA shall not enter into the 
Construction Contract for a Project 
prior to execution of the ACC for the 
Project. 

<b) The IHA shall not. without HUD 
approval, enter into any contract in 
connection with the development of a 
Project, including contacts for work, 
materials or equipment, or for archi¬ 
tectural, engineering. consultant, 
legal, or other professional services, 
without HUD approval. This require¬ 
ment shall not apply to MHO Agree¬ 
ments in the form prescribed by HUD 
or such other types of contracts as 
HUD may specify. 

(c) The IHA shall not award a Con¬ 
struction Contract for the Project 
until the prospective contractor has 
demonstrated the technical, adminis¬ 
trative and financial capability to per¬ 
form contract work of the size and 
type involved and within the time pro¬ 
vided under the contract. 

§ 850.212 Design. 

<a> The design ol the housing shall 
take into account; '1) The extra dura¬ 
bility required for safety and security 
and economical maintenance ol such 
housing. <2) the provision ol amenities 
designed to guarantee a safe and 
healthy family life and community en¬ 
vironment, (3) the application of good 
design as an essential component of 
such housing for safety and security 
as well as other purposes. <4) the 
maintenance of quality in architecture 
to reflect the standards of the commu¬ 
nity, (5) climatic conditions, and (6) 
the need for maximizing the conserva¬ 
tion of energy for heating, lighting, 
and other purposes. The Minimum 
Property Standards (24 CFR Part 200. 


Subpart S> shall also be taken into ac 
count, but shall not be controlling. 

<b> The IHA shall prepare and 
submit to HUD* a basic outline for a 
minimum acceptable house for its ju¬ 
risdictional area in accordance with 
the applicable design standards, and 
attendant water supply and waste dis¬ 
posal facilities. This shall be done 
after appropriate consultation with 
families to be housed. This recom¬ 
mended outline should provide for 
variations of the interior to suit partic¬ 
ular cultural or family needs and for 
exterior variations such as in type of 
material, roof design and overhangs. 
HUD shall approve a basic outline of 
the housing and facilities which HUD 
has determined can be constructed 
within the applicable prototype cost 
limit, and the maximum total con¬ 
struction contract price which has 
been determined to be reasonable. 
These amounts shall be staled in 
HUD's approval, and shall be included 
in the advertisement for proposals or 
bids pursuant to § 805.203(g). Follow¬ 
ing HUD approval of the basic outline, 
the IHA shall prepare the drawings 
and specifications needed for adver¬ 
tisement for proposals or bids (see 
§805.203) and shall submit these, to¬ 
gether with the remainder of the doc¬ 
uments needed for purposes of the ad¬ 
vertisement. to HUD for its approval. 

§ 805.213 Prototype costs in Indian areas. 

<a) Establishment of Special Sepa¬ 
rate Prototype Cost Areas . Where 
trade conditions and economic influ¬ 
ences cause construction costs in an 
Indian Area or portion thereof to be 
significantly different from such costs 
in adjoining areas. HUD shall estab¬ 
lish or amend the published portion 
thereof, as a separate Indian proto¬ 
type cost area. 

<b) Factors to be Considered in Es¬ 
tablishing Prototype Cost for Separate 
Prototype Cost Areas . (1) When HUD 
establishes or amends the published 
prototype costs for a separate Indian 
prototype costs area <See Appendix A 
to 24 CFR. Part 841). consideration 
shall be given to all relevant factors 
including pertinent trade conditions 
and economic influences. The factors 
to be considered include, where appli¬ 
cable. the following. Local customs; 
abnormal climatic conditions; the lo¬ 
gistical problems associated with pro¬ 
jects of remote location, low density 
and or scattered sites, availability of 
skilled labor or acceptable materials; 
provisions for the use of wood or coal 
as an alternative heat source; and. 
with respect to trust or restricted land, 
the unavailability of the legal protec¬ 
tion normally available for enforce¬ 
ment of claims by contractors, labor¬ 
ers and materialmen. In addition, pro¬ 
totype costs shall provide for features, 
appropriate for the area, designed to 
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conserve energy, lower utility costs, or 
utilize indigenous energy sources. 

(2) The determination of prototype 
cost is based on a prototype design. A 
copy of the prototype design on which 
a published prototype cost is based 
shall be supplied to the IHA, for guid¬ 
ance in preparing the basic house 
design under § 805.212(b). 

(c) Rerfston of Prototype Cost lYLAs 
shall design projects that can be built 
within the prototype cost limit and 
the maximum total construction con¬ 
tract price as determined by HUD 
under § 805.212(b). If an IHA finds 
that a proposed house design cannot 
be built within 110 percent of the ex¬ 
isting prototype cost because construc¬ 
tion costs have increased since the 
date of the data on which the existing 
prototype cost was based (but not be¬ 
cause the design has more expensive 
features than the prototype design), 
the IHA shall so state in its submis¬ 
sion to HUD of the basic outline pur¬ 
suant to § 805.212(b) and request a re¬ 
vision of the prototype cost. The re¬ 
quest shall be accompanied by evi¬ 
dence of the cast increase. HUD shall 
agree to revise the prototype cost only 
if (1) it determines that the evident* 
of cost increases supports the request 
and (2) the design cannot be modified 
to reduce the cost sufficient to permit 
construction without a revision of the 
prototype cost. 

§ 805.214 Development cost. 

(a) Total Development Cost The 
IHA shall complete development of 
each Project at the lowest possible 
cost, and in no event at a cost in exceae 
of the Total Development Cost ap¬ 
proved by HUD. 

(b) Cost Limits — (1) Prototype Cost 
Limit—New Construction Projects. 
Dwelling construction and equipment 
cost for a new construction Project 
shall not exceed the sum of the unit 
prototype costs (as published by HUD 
for the area) for the homes of varioua 
sizes and types comprising the Project; 
Provided, That this limit may be in¬ 
creased to an amount not exceeding 
110 percent of such sum, if approved 
by HUD on the basis of special justifi¬ 
cation. 

(2) Acquisition Projects. For a Proj¬ 
ect developed under the Acquisition 
method (see §805 203(d)), Total Devel¬ 
opment Cost shall not exceed 90 per¬ 
cent (or an appropriately lower per¬ 
centage if the Project has a projected 
useful life of less than 40 years in the 
case of a Rental Project, or of less 
than 25 years in the case of an MH 
Project) of the imputed Development 
Cost of a comparable hypothetical 
newly constructed low r income housing 
project. 

(c) Streets and Dnvcways. The De¬ 
velopment Cost of a Project may in¬ 
clude the planning, construction and 


inspection costs of providing on-site 
streets, sidewalks, curbing and street¬ 
lights for such Project. Where BIA is 
to assume responsibility for mainte¬ 
nance of streets after the housing de¬ 
velopment is completed, BIA shall be 
given the opportunity to review the 
design and to inspect the construction 
of the street. The cost of driveways 
within the boundaries of a multi-unit 
site, or within the boundaries of the 
individual homesites. in the case of a 
scattered site Project, may also be in¬ 
cluded in Development Cost. The total 
cost of driveways may not. unless spe¬ 
cifically agreed to by HUD, exceed one 
and one-half percent of the HUD-ap- 
proved Dwelling Construction and 
Equipment Cost for the Project. De¬ 
velopment Cost shall not include the 
cost of providing the access roads re¬ 
ferred to in § 805.216(b). The cost of 
obtaining access to the site during con¬ 
struction. or costs due to delays in con¬ 
struction because of inaccessibility of 
the site, shall not be included in De¬ 
velopment Cost. 

(d) Water and Sanitation; Electric¬ 
ity and Fuel Distribution Systems. 

Development Cost may include: (1) 
The costs of providing water, sewer, 
electrical and fuel facilities within the 
boundaries of any multi-unit site, or 
within the boundaries of the individu¬ 
al homesites in the case of a scattered 
site Project; hookups to the appropri¬ 
ate distribution systems, if such sys¬ 
tems are available to the multi-unit 
site, or to the homesites of a scattered 
site Project; or the pro rata cost of a 
community water and sewer system 
where required in accordance with sec¬ 
tion 8h(2) of the Interdepartmental 
Agreement. Where reasonably short 
extensions are needed to make the 
utility distribution system available to 
the site, such costs may be included in 
the Development Cost if the cost can 
be justified on the basis of net savings 
in the Development Cost or long-term 
savings based upon utility analysis. 

(2) The costs of providing on-site 
wells, septic tanks, electrical generat¬ 
ing and fuel storage facilities and dis¬ 
tribution systems. 

(e) Exclusion of Costs for Facilities , 
Improvements or Services to be Pro¬ 
vided by IHS or BIA. Development 
Cost shall not Include costs of the 
facilities or improvements described in 
paragraphs (c) or (d) of this section 
which are to be provided by the local 
government or utility company or with 
respect to an IHA of a Federally Rec¬ 
ognized Tribe by IHS or BIA, or of 
services to be provided by IHS or BIA 
pursuant to the Interdepartmental 
Agreement, unless such costs are 
offset by other parties assuming costs 
that would otherwise be included in 
the development cost. 

(f) Nondwelling Facilities. Manage¬ 
ment. maintenance, and community 


space and facilities may be approved 
for inclusion in the Development Cost 
for a Rental or an MH Project. In ad¬ 
dition. where necessary and feasible to 
achieve adequate fire protection. HUD 
may approve inclusion of the cost of 
providing adequate fire warning de¬ 
vices and extinguishing equipment, 
and also may approve inclusion of all 
or a part of the reasonable expense of 
obtaining the required fire-fighting 
equipment and space for its storage. In 
areas subject to severe storms, consid¬ 
eration may also be given to the inclu¬ 
sion of the cost of storm shelter space 
in a Project. 

(g) Contingency Allowance. HUD 
may permit a contingency allowance 
of up to five percent for a Project de¬ 
veloped under the Conventional or 
Force Account method, and up to one 
percent for a Project developed under 
the Turnkey method. However, if 
HUD determines in writing that a 
higher contingency allowance is neces¬ 
sary because of special circumstances 
set forth in the determination, a 
higher contingency allowance may be 
permitted, not to exceed ten percent 
for a Project developed under the Con¬ 
ventional or Force Account method, 
and three percent for a Project devel¬ 
oped under the Turnkey method. 

(h) Initial Insurance Premiums. The 
insurance premiums for the first three 
years may be included in Development 
Cost, with no obligation for reimburse¬ 
ment from-operating receipts. 

(i) Training of tenants. The Develop¬ 
ment Cost Budget submitted with the 
Development Program for a Rental 
Project may include an estimated 
amount for costs of a HUD-approved 
tenant counseling program (for coun¬ 
seling of homebuyers in MH projects 
see §805.429) not to exceed $500 per 
dwelling unit (including fqllow-up 
needs during the management stage 
and counseling in connection with 
turnover). The approved amount for 
counseling shall be included in the 
Contract Award Development Cost 
Budget. 

§805.215 Design for economy in fuel con¬ 
sumption. 

(a) Choice Among Feasible Options. 
In selecting from among feasible op¬ 
tions and in designing installations for 
heating and cooking, particular atten¬ 
tion shall be given to maximum econo¬ 
my in the cost of fuel, adequacy for 
the purposes intended, maximum 
economy in maintenance and the long¬ 
term reliability of fuel supplies. All op 
tions which are feasible in the locality 
shall be examined, and HUD shall pro¬ 
vide technical assistance for this pur¬ 
pose. 

(b) Cost of Alternate Fuel System. 
Development Cost may include, where 
availability and cost of fuel and local 
preferences indicate, the design, con- 
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struction and equipment costs of an al¬ 
ternate fuel system, either primary or 
supplemental, such as coal or wood 
stoves or fireplaces. Where locally 
available coal or wood offers a ready 
supply of fuel at costs less than those 
of other fuels which might be used, 
strong consideration should be given 
to requests for the installation of 
stoves or fireplaces as a supplementaJ 
or primary system for heating and/or 
cooking. A further possibility is ths 
supplemental installation of sto?« 
flues only, which would permit resi¬ 
dents to install coal or wood burning 
stoves at their individual option and 
expense. 

§ 805.216 Site selection. 

fa) Relation to Local and Regional 
Plans. Site selection shall be made 
with due regard for local and regional 

plans. 

(b) Access Roads. An access road up 
to the boundaries of a multi-unit site 
shall be provided by the B1A, the 
tribe, or other appropriate agency 
without cost to the Project. In the 
case of a scattered site Project, accese 
roads up to the boundaries of the indi¬ 
vidual homesiles shall be provided by 
the Homebuyer. the tribe, or other ap¬ 
propriate agency without cost to the 
Project. In all cases, access roads shall 
provide safe and suitable vehicular 
access at all times. No site may be ap¬ 
proved unless such access roads exist, 
or a written assurance has been ob¬ 
tained from the responsible entity 
prior to site approval that they will be 
provided in time for construction pur¬ 
poses, and that the requisite roads will 
lx* constructed in time for occupancy 
of the proposed Project, and will be 
maintained for continuous accessibil¬ 
ity to the Project. 

(c) Water and Sanitation. The IHA 
shall, prior to site approval, obtain a 
written assurance from the 1HS. or 
from the appropriate local agency, 
that water and sanitation facilities ac¬ 
ceptable to the IHS, or to HUD where 
the IHS has no jurisdiction, exist or 
will be provided in time for occupancy 
of the housing. (See also section 8 of 
the Interdepartmental Agreement). 

(d) Lighting , Healing and Cooking 
Sources. The IHA shall, prior to sit* 
approval, obtain a written assurance 
from the appropriate utility compa¬ 
nies, or other entities providing the 
requisite lighting, heating and cooking 
sources, that the sources exist or will 
be provided in time for occupancy of 
the housing. The statement of assur¬ 
ance shall include the rates currently 
in effect, and. where possible, informa¬ 
tion concerning anticipated increases 
tor the next year. 

<e) Physical Characteristics of Site. 
1 he physical characteristics of a site 
shall be such that the costs of surveys 
ajid planning, including but not limit¬ 


ed to test borings and test well drill¬ 
ing. are expected to be reasonable, and 
the physical characteristics shall fa¬ 
cilitate overall economy in site prepa¬ 
ration, construction and management. 

(f) Topography. (1) Sites with domi¬ 
nant grades in excess of ten percent 
shall be avoided where possible. 

(2) Low-lying and flat sites shall not 
be approved unless practical and eco¬ 
nomical means of surface drainage can 
be provided to accommodate the level 
of rainfall expected. 

(3) The topography shall permit an 
acceptable arrangement for the pro¬ 
posed number and type of units. If the 
topography of a proposed site raises 
serious doubt as to the suitability of 
the site, HUD may require the prepa¬ 
ration of site feasibility study in order 
to establish whether the site can be 
utilized satisfactorily. 

(g) Subsurface Conditions and Natu¬ 
ral Hazards. (1) Where there is any 
evidence to suggest that a site may 
have unsuitable bearing qualities for 
foundations and/or underground utili¬ 
ties or excessive areas of rock to be ex¬ 
cavated. tentative site approval shall 
not be requested from HUD until a 
preliminary examination of the ad¬ 
verse conditions has indicated that 
they can be overcome. 

(2) No site shall be selcected if the 
hazard of earthslides exists either on 
the site or on adjacent or nearby land. 

(3) In regions where local experience 
shows loss of life or damage resulting 
from earthquakes, or in regions locat¬ 
ed in zones 1, 2 or 3 as shown on the 
Seismic Risk Maps provided in the 
HUD Minimum Property Standards, 
precautions in design shall be taken in 
accordance with the requirements of 
the HUD Minimum Property Stand¬ 
ards. 

(4) In general, subsurface soil inves¬ 
tigations, if required, shall be under¬ 
taken as soon as tentative site approv¬ 
al is obtained from HUD. Professional 
competence in soils and foundation en¬ 
gineering shall be required for both 
the performance of the subsurface soil 
investigation and the evaluation of the 
results. 

(5) Pinal site approval not be given 
unless HUD technical staff has deter¬ 
mined that there is no reasonable risk 
of natural hazard or that such risk can 
be avoided through proper design and 
construction. 

(h) Flooding. The Project shall not 
be built in an area that has been iden¬ 
tified by HUD as having special flood 
hazards unless other reasonable sites 
are not available. Where It is neces¬ 
sary to use a site in such an area, the 
community must have entered the Na¬ 
tional Flood Insurance Program under 
the Flood Disaster Protection Act of 
1973 (42 U.S.C. 4001 et seq.). and the 
Project must be covered by flood in¬ 
surance under that Program. 


(1) Multi-Unit Sites Versus Scattered 
Sites. (1) A Project may consist of a 
multi-unit site, or scattered sites, or a 
combination. A “multi-unit site*' is a 
site for a multi-unit structure or struc¬ 
tures, or where individual horaesites 
are contiguous. “Scattered sites’* are 
where individual homesites are not 
contiguous. 

(2) Basic considerations to be taken 
Into account in selecting the type of 
sites are: 

(1) Suitability for the type of occu¬ 
pancy intended (e.g. elderly); 

(ii) The economical development and 
operation of the Project. 

(j) Size of Sites. (1) The size of a 
multi-unit site shall be no greater than 
necessary to permit an acceptable ar¬ 
rangement for the proposed number 
and type of units. 

(2) No individual homesite, whether 
a scattered site or included in a multi- 
unit site, shall exceed one acre unless 
HUD approves the use of a larger &Ite 
for acceptable reasons, such a compli¬ 
ance with local law or BIA regulations 
for trust or restricted lands or to meet 
sanitary design requirements; howev¬ 
er, the amount to be included in De¬ 
velopment Cost for such site shall not 
exceed the value of a one acre site. 

(k) Individually Owned Trust or Re¬ 
stricted Land. A site on individually 
owned trust or restricted land shall 
not be approved by HUD unless HUD 
obtains written assurance from the 
BIA that, in its judgment, a valid lease 
executed by all necesssary parties can 
be obtained within a reasonable time 
(3-6 months) after issuance of the ten¬ 
tative site approval. HUD may approve 
a site requiring a longer period of time 
if HUD determines that such longer 
period will not unduly delay the Proj¬ 
ect. 

$805,217 Site approval. 

(a) Tentative Site Approval. (1) The 
IHA shall request tentative HUD ap¬ 
proval for each site by submitting a 
Preliminary Site Report on a form 
prescribed by HUD, including all re¬ 
quired exhibits, and including the 
written approval of IHS or BIA when 
required under the Interdepartmental 
Agreement, or in connection with serv¬ 
ices or facilities to be provided by the 
IHS or the BIA. Tentative site approv¬ 
al shall not be given until the require¬ 
ments for compliance with section 213 
and with A-95 (where applicable) have 
been met (see § 805.206(b)). 

(2) HUDshall notify the IHAassoonas 
passible of tentative approval, condi¬ 
tional approval, or disapproval of the 
proposed sites or portions thereof. The 
notification to the IHA shall specifi¬ 
cally state any conditions to be met 
for final site approval and. in the case 
of a scattered site Project, whether a 
sufficient number of sites have been 
approved for the Project to proceed. If 


FEDERAL REGISTER, VOL 44, NO. 8—THURSDAY, JANUARY 11, 1979 





2520 


PROPOSED RULES 


HUD disapproves any proposed sites, 
it shall notify the IHA of the reasons 
for disapproval. 

(3) HUD approval of a site is subject 
to compliance with applicable environ¬ 
mental procedures (see § 805.107). 

(b) Required Site Approval Before 
ACC, (1) HUD shall not enter into an 
ACC before final site approval on all 
project sites, except in accordance 
with paragraph (b)(2) of this section. 

(2) In the case of donated sites, or of 
contributed sites for which the MH 
Contribution Credit is $750 or less per 
site, HUD may permit final approval 
of trust or restricted land sites after 
ACC under these conditions: (i) All 
sites on the project have tentative site 
approval before ACC; (ii) At least 50 
percent of the sites have final site ap¬ 
proval before ACC; (ill) It is shown to 
the satisfaction of HUD that the bal¬ 
ance of the sites will probably meet 
the requirements for final site approv¬ 
al no later than one year from execu¬ 
tion of the Construction Contract; (iv) 
The Construction Contract shall pro¬ 
vide that if all sites, finally approved 
and with executed leases, have not 
been delivered by the IHA to the con¬ 
tractor within one year from execu¬ 
tion of the Construction Contract (or 
HUD-approved extention) the Con¬ 
struction Contract shall be reduced by 
the amount attributable to the units 
to be developed on the undelivered 
sites. 

(c) Time of Acquisition or Leasing. 
No site may be acquired or leased and 
no commitment shall be made to ac¬ 
quire or lease until final site approval 
by HUD and any required approvals 
from IHS or BIA, nor shall any such 
action be taken prior to execution of 
the ACC unless HUD so authorizes. 

§ 805.218 Types of interest in land. 

(a) Sites on Trust or Restricted 
Land, (1) Sites on tribally or individ¬ 
ually owned trust or restricted land 
shall be leased to the IHA for a term 
of not less than 50 years (25 years, 
automatically renewable for an addi¬ 
tional term of 25 years). For sites on 
trust or restricted land, HUD may 
accept a Title Status Report furnished 
by the BIA in lieu of obtaining other 
title information, opinions, certificates 
or policies. 

(2) “Trust or restricted land” in¬ 
cludes “tribal land*' or “individually 
owned land” as defined in 25 CFR 
13.1. “Tribal land*’ under 25 CFR 131.1 
means land or any interest therein 
held by the United States in trust for 
a tribe, or land or any interest therein 
held by a tribe subject to federal re¬ 
strictions against alienation or encum¬ 
brance. “Individually owned land” 
under 25 CFR 131.1 means land or any 
interest therein held by the United 
States in trust for an individual 
Indian, or land or any interest therein 


held by an individual Indian subject to 
federal restrictions against alienation 
or encumbrance, including allotted 
land. 

(b) Unrestricted Land, Sites on un¬ 
restricted land may be either conveyed 
to the IHA in fee, or leased to the IHA 
for a term of not less than 50 years. 

$ 805.219 Appraisals. 

(a) When Appraisals are Required. If 
the amount to be charged to Develop¬ 
ment Cost for the site exceeds $750 
per unit, an appraisal shall be made in 
accordance with the standards pro¬ 
vided in this section, and in the case of 
an MH Project such amount shall not 
exceed the limitations stated in 
§§805.404(0 and 805.408(c)(1). If the 
cost of a site does not exceed $750 per 
unit, no appraisal shall be required 
unless HUD determines that an ap¬ 
praisal is required by law. 

(b) Performance of Appraisals. The 
IHA shall submit a formal request for 
appraisal to HUD or BIA, as appropri¬ 
ate. When BIA appraisal service is 
available, appraisals shall be provided 
by the BIA in accordance with para¬ 
graph (c) of this section (unless HUD 
agrees to provide the services in whole 
or in part), and shall be accepted by 
HUD. Otherwise, all appraisals shall 
be provided by HUD. 

(c) Appraisal Standards. (1) Con¬ 
formity with Appraisal Standards. All 
appraisals shall be in conformance 
with established and generally recog¬ 
nized appraisal practice and proce¬ 
dures in common use by professional 
appraisers. Opinions of value shall be 
based on the best available data prop¬ 
erly analyzed and interpreted. 

(2) Nature of Legal Interest in land. 
In valuing the property interest to be 
conveyed to the IHA, appraisals shall 
give full consideration to the nature of 
the property interest, including any 
legal and market restrictions and re¬ 
straints on alienation that affect 
market value. It shall be determined 
whether the interest to be conveyed to 
the IHA is fee simple title, an ease¬ 
ment, a leasehold or another property 
right. In the case of tribally or individ¬ 
ually owned trust or restricted land to 
be leased to the IHA. the appraiser 
shall report the value of the leasehold. 

(3) Market Data Comparables. In the 
application of the market data ap¬ 
proach to valuation, a property shall 
be compared with properties that have 
been leased or sold recently in the 
same or competing market areas. How¬ 
ever, value estimates shall not be 
predicated upon comparable sales or 
leases that involve the IHA either as 
seller or purchaser, or lessor or lessee. 

(4) Valuation of Trust or Restricted 
Land—Market Data Approach. When 
the interest to be appraised is a lease¬ 
hold interest in tribally or individually 
owned trust or restricted land, and 


comparable leasehold transactions are 
not available, the appraiser shall esti¬ 
mate the value of the land as if alien¬ 
able in fee, based on a comparison of 
the land being valued with sales of fee 
interests in comparable land in the 
same or competing market areas. The 
value of the land as if marketable in 
fee shall be discounted to obtain an es¬ 
timate of the value of the leasehold in¬ 
terest which is alienable. An accept¬ 
able estimate of the value of the lease¬ 
hold shall not exceed Vs of the esti¬ 
mate of the value as if alienable in fee. 
This limit may be exceeded only with 
approval of the Assistant Secretary 
for Housing in exceptional cases where 
no other suitable sites are available. 

{805.220 Financial feasibility of rental 
projects. 

The financial feasibility test for a 
Rental Project, which must be met 
before a Development Program for the 
Project can be approved, shall be the 
test applicable to Projects subject to 
24 CFR 890.101 et seq. (Performance 
Funding System). However, this re¬ 
quirement may be modified with the 
approval of the HUD Assistant Secre¬ 
tary for Housing in cases involving ex¬ 
ceptional circumstances. The financial 
feasibility test for an MH Project is 
stated in § 805.404(g). 

§ 805.221 Construction inspection. 

(a) IHA Inspections . (1) Whatever 
the projection method used, the IHA 
shall be responsible for providing in¬ 
spections during construction (and 
sufficient development funds shall be 
provided for this purpose) which shall 
be performed by an architect, engineer 
or other qualified person. These in¬ 
spections shall be performed with 
such frequency and under such proce¬ 
dures as the IHA determines with 
HUD approval are sufficient to assure 
completion of quality housing in ac¬ 
cordance with the approved contract 
documents. IHA construction inspec¬ 
tors shall be selected by the IHA and 
approved by HUD. 

(2) The IHA shall promptly forward 
a copy of each inspection report to 
HUD with comments on action taken 
to remedy deficiencies disclosed by the 
report. Because remote or scattered 
sites are sometimes used for Indian 
housing, and inspections at such sites 
may be more expensive. HUD may ap 
prove, where necessary, a larger 
amount for the cost of IHA inspection 
than provided under regular program 
requirements. 

(b) HUD Inspections. HUD repre¬ 
sentatives shall make site visits from 
time to time, and shall make a report 
to HUD of each of their visits. HUD 
shall send a copy of each report to the 
IHA, with HUD’s recommendation of 
the action, if any, to be taken by the 
IHA. The HUD report shall include its 
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evaluation of the adequacy of the IHA 
inspections and the IHA actions with 
respect thereto. 

(c) Inspection Upon Completion. (1) 
The contractor shall notify the IHA in 
writing as to the date when, in his 
opinion, the contract work, or stage 
when applicable, will be completed 
and ready for final inspection. If the 
IHA determines that the state of the 
work is as represented, the IHA shall 
promptly notify HUD and request 
HUD’s participation in the final in¬ 
spection. The final inspection shall be 
made jointly by the representatives of 
the IHA, HUD and the contractor. In 
the case of an MH Project, each 
Homebuyer shall also be invited to 
participate as an observer in the in¬ 
spection of his Home, and shall be 
given a copy of the inspection report, 
but accep tance shall be by the IHA 
with HUD approval. 

(2) If the inspection discloses no de¬ 
ficiencies other than punch list items, 
or items awaiting seasonal opportunity 
to complete, the IHA shall submit for 
HUD approval an Interim Certificate 
of Completion, which shall detail the 
items. The IHA shall also submit for 
HUD approval a proposed time sched¬ 
ule agreed to by the contractor for 
completion of the items. Upon HUD 
approval of the Interim Certificate 
and schedule for completion, the IHA 
may release the monies to the contrac¬ 
tor less the withholdings required by 
the Construction Contract. The IHA 
may permit occupancy prior to IHA 
•sign-off on all punch list items and 
items awaiting seasonal opportunity. 

(3) The contractor shall complete 
the punch list items, and items await¬ 
ing seasonal opportunity to complete, 
in accordance with the time schedule 
for completion of the items as ap¬ 
proved by HUD. The contractor will 
be paid for such items only after in¬ 
spection and acceptance by the IHA 
and HUD approval; and the IHA shall 
not accept any item if there is a dis¬ 
pute as to whether such items have 
been completed. If the IHA is satisfied 
that the applicable requirements of 
the Construction Contract have been 
met, the IHA shall submit for HUD 
approval a Final Certificate of Com¬ 
pletion and release to the contractor 
the amounts withheld with respect to 
such items in accordance with the ap¬ 
plicable provisions of the Construction 
Contract. 

§805.222 Inspections after acceptance and 
enforcement of warranties. 

<a> The Construction Contract shall 
specify the warranty periods applica¬ 
ble to items completed as of the date 
°f the approved Interim Certificate of 
Completion and to items completed 
after the date of the Interim Certifi¬ 
cate, and shall also provide for assign¬ 
ment to the IHA of manufacturers' 


and suppliers’ warranties covering 
equipment or supplies. 

(b) The IHA shall inspect each 
dwelling unit no less often than every 
three months during the contractor’s 
warranty period or periods, beginning 
three months after the date of the ap¬ 
proved Interim Certificate of Comple¬ 
tion, provided that there shall be a 
final inspection in time to exercise 
rights before expiration of the con¬ 
tractor’s warranties (for MH Projects 
see also § 805.417(b)). These inspec¬ 
tions shall cover all items under war¬ 
ranty as of the time of the inspection, 
including the items covered by manu¬ 
facturers’ and suppliers* warranties, as 
well as those covered by the contrac¬ 
tor’s warranties. At each inspection, 
the IHA shall obtain a signed state¬ 
ment from the occupants as to any de¬ 
ficiencies in the structure, equipment, 
grounds, etc., so that it may enforce 
any rights under applicable warran¬ 
ties. The costs to the IHA of making 
the inspections provided for in this 
paragraph (b) shall be included in De¬ 
velopment Cost. 

§ 805.223 Cost to correct deficiencies. 

(a) Responsibility for Correction of 
Deficiencies. Costs to correct deficien¬ 
cies which are the responsibility of the 
contractor or of an MH Homebuyer 
shall be charged accordingly. Costs 
which are not chargeable to the con¬ 
tractor or to the Homebuyer can only 
be met by increasing the Development 
Cost with an amendment to the devel¬ 
opment cost budget where necessary, 
or by charging the costs to Project op¬ 
erating receipts. Such costs shall not 
be Incurred without the specific ap¬ 
proval of HUD. 

(b) Amendments. (1) The Develop¬ 
ment Program and ACC may be 
amended to provide amounts needed 
to correct deficiencies (and damages 
resulting from the deficiencies) in 
design, construction or equipment 
where it is not possible to obtain 
timely correction or payment by the 
responsible parties. 

(2) In the case of a HM home, the 
additional development cost for work 
done under this paragraph (b) shall 
not result in an increase in the home- 
buyer’s purchase price. However, 
before approving work on a MH home 
for correction of deficiencies, the Field 
Office may review the record of the 
homebuyer’s compliance with the 
MHO Agreement, and may require the 
IHA to reach an agreement with the 
Homebuyer for the correction of sig¬ 
nificant non-compliances. 

Appendix I—Interdepartmental Agreement 
on Indian Housing 

1. Introduction. Most assisted housing in 
Indian areas is made available under the 
low income housing programs authorized by 
the United States Housing Act ol 1937 (USH 
ACT). For federally recognized tribes, the 


Bureau of Indian Affairs (BIA) in the De¬ 
partment of the Interior, and the Indian 
Health Service (IHS) in the Department of 
Health. Education and Welfare furnish the 
principal necessary additional services. The 
purpose of this Interdepartmental Agree¬ 
ment is to set forth the responsibilities of 
the signatory agencies, having in mind that 
the financial and contractual relationships 
for assisted housing under the USH Act are 
between HUD and the IHAs and their tribal 
governments and that this Agreement con¬ 
templates promotion of the independent Ini¬ 
tiative and responsibilities of the IHAs and 
tribal governments involved. In addition, 
this Agreement specifies the responsibilities 
of IHS concerning abater supply and sewer¬ 
age facilities not only for HUD-supported 
housing but also for the BIA-Housing Im¬ 
provement Program (HIP). 

2. HUD Responsibilities. Except as speci¬ 
fied in this Agreement HUD will assume all 
responsibilities for projects of IHAs of fed¬ 
erally recognized tribes under the USH Act 
that it normally does for any project under 
the USH Act. 

3. Coordination of Agencies. 

a. Before Issuing the Program Reserva¬ 
tion.' HUD will request the IHA to specify 
the time and place for a meeting of the IHA 
with representatives from HUD. BIA, IHS 
and any other agencies that may be in¬ 
volved. The time and place will be deter¬ 
mined by the IHA and furnished to HUD 
after consultation with all participants. 
When HUD issues the Program Reserva¬ 
tion, it shall send a notice to all the partici¬ 
pants of the time and place for the meeting. 

b. The purpose of the meeting will be to 
decide on the production method and to es¬ 
tablish a time schedule of all necessary ac¬ 
tions to be taken by the IHA and the Feder¬ 
al agencies leading to the start of construc¬ 
tion and all subsequent actions to bo taken 
during the total development period. These 
actions will include but not be limited to: 
site review, selection and development as 
they relate to the provision of water, sewer, 
house placement, access roads and streets 
where applicable; Homebuyer training pro¬ 
gram; development program; execution of 
Annual Contributions Contract; execution 
of Construction Contract; construction 
schedule; and inspections during construc¬ 
tion and upon completion. 

c. The time schedule agreed to at this 
meeting will be signed by each participant 
on behalf of his agency and by a representa¬ 
tive of the IHA. and each participant 
agency and the IIIA will thereby agree to 
meet that schedule. Any departure from the 
schedule must be for good cause and justi¬ 
fied In writing by the head of the HUD field 
office, the Chairman of the IHA. the BIA 
Area Office Director or the IHS Area Direc¬ 
tor. as the case may be. 

d. Complaints concerning compliance with 
the time schedule or performance of func¬ 
tions by the participating agencies may be 
made in writing to the head of the HUD 
field office and. in that event. It shall be his 
responsibility to resolve the matter. Com¬ 
plaints and the action taken with respect 
thereto shall be Included in the monthly 
report required under paragraph e. 

e. A monthly production progress report¬ 
ing system on HUD-assisted projects com¬ 
patible with the needs of HUD. BIA and 
IHS will be established by HUD in consulta¬ 
tion with the other agencies and implement¬ 
ed within 90 days of the effective date of 
the HUD Indian Housing Regulations. 


1 See $ 805 206ib><2) ol the Regulation. 
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4. Related Statutory Requirements . The 
Departments of Housing and Urban Devel¬ 
opment; Health, Education and Welfare and 
the Interior shall develop memoranda of 
agreement, which shall be made a part of 
this Agreement, relating to compliance with 
the flood Disaster Protection Act of 1973, 
the National Environmental Policy Act. the 
1974 Historic and Archeological Data Pres¬ 
ervation Act. the National Historic Preser¬ 
vation Act of 1966. the Act for the Preserva¬ 
tion of American Antiquities, and related 
Executive Orders. Until such time as they 
are approved, each Department shall be re¬ 
sponsible for following its own applicable 
procedures in such manner as to avoid or 
minimize delays. Required clearances to 
comply with these Acts will be included in 
the time schedule worked out at the Inter¬ 
departmental coordination meeting (see 
paragraph 3b). 

5. Homebuyer Training Programs. An IHA 
may elect to use. without additional HUD 
approval, the HUD pre-approved BIA 
Homebuyer Training Program (HTP). The 
BIA will assist with tills program in accord¬ 
ance with responsibilities enumerated in the 
Exhibit to this Agreement. 

6. Other BIA Functions. 

a. Site Selection and Land Acquisition 
Services. The BIA will assist an IHA with 
site selection and land acquistion services, 
including title evidence and furnishing the 
site lease forms for both HUD rental and 
homeownership projects. 

b. Appraisals. When requested by an IHA. 
the BIA will perform appraisals of the pro¬ 
posed sites in accordance with the HUD and 
BIA regulations. 

c. Roads. The BIA will carry out its re¬ 
sponsibilities under applicable regulations 
of the Department of Interior for providing 
roads, including access roads, which are not 
the responisbility of HUD under the HUD 
regulations. 

d. Management Services. Although there 
is no commitment by the BIA for the fur¬ 
nishing of assistance in the management 
and operation of IHA projects, it is under¬ 
stood under this Agreement that where the 
BIA has staff or facilities available to pro¬ 
vide such assistance and an IHA requests 
such assistance, the BIA will provide it to 
the extent feasible. 

7. Audits. 

a The Office of Audit and Investigation 
(OAI) in the Department of the Interior, 
will provide audits of IHAs of federally rec¬ 
ognized tribes until federal fiscal year 1977. 
The scope of these audits will be limited as 
follows: 

(1) As a general rule, the audits will omit 
confirmation procedures for tenants’ ac¬ 
counts receivable. The audit opinion will be 
qualified or a disclaimer will be made in 
those instances where receivables are mate¬ 
rial. Other tests and analyses applicable to 
receivables will be applied, such as review of 
billing procedures and aging receivables and 
evaluation of collection efforts. If results of 
these tests indicate the possibility of serious 
error or potential for fraud. OAI will at¬ 
tempt confirmation. 

(2) Upon request of OAI. HUD will con¬ 
firm the balance of outstanding notes for 
the construction of the projects and of HUD 
contributions surplus accounts. 

b. Audits will be scheduled only upon re¬ 
ceipt of required financial statements. HUD 
procedures will provide that the IHA fur¬ 
nish a copy of its financial statement to 
OAI at the times it is furnished to HUD. 


c. Audits will not be performed at those 
IHAs. such as in Oklahoma and Alaska, 
which are not located on Federal Indian res¬ 
ervations. 

d. HUD will assume responsiblity for the 
audit of IHAs beginning with fiscal year 
1977. 

8. Water Supply and Sewage Facilities . 

a. General The IHS has general responsi¬ 
bility to provide water supply and sewage 
facilities for those Indians and Alaska Na¬ 
tives who are eligible to receive such bene¬ 
fits under the Indian Sanitation Facilities 
and Construction Act (Pub. L. 86-121). The 
IHS will exercise this responsibility with re¬ 
spect to facilities required to serve Indian 
homes constructed or improved with the 
support of HUD or BIA to the extent that 
funds are specifically appropriated by the 
Congress for such facilities and as agreed 
upon under the terms of this Agreement. 

b. Planning for Budget Fhirposes. Sixteen 
months prior to the beginning of a fiscal 
year during which IHS will be required to 
furnish sanitation facilities, HUD and BIA 
will, to the extent possible, advise IHS with 
respect to the number and. where possible, 
the location of HUD-assisted housing starts 
and of HIP units of housing improvement to 
be started during that fiscal year. (If the in¬ 
formation cannot be provided at that partic¬ 
ular time. HUD and BIA will notify the IHS 
Director in writing accordingly). IHS will 
use this information in developing its 
budget request to assure that adequate 
funds are included to support construction 
of all necessary sanitation facilities for 
HUD-assisted and HIP housing units. 

c. Evaluation of Housing Site and Deter¬ 
mination of Type of Facility to be Provided. 

(1) The ability of the IHS to provide 
needed water supply and w'aste facilities is 
dependent on the availability of a water 
source of suitable quantity and quality and 
a means of sewage disposal which will con¬ 
form to acceptable standards and can be de¬ 
veloped within reasonable cost limits. 
Therefore, the IHS shall be consulted with 
respect to the general site plan for new 
housing units and shall review and concur 
in the site selection. 

(2) It shall be the responsibility of the 
IHS to determine, following its review of 
the site in each case, whether community or 
individual type facilities of a combination of 
these, can best serve the housing units con¬ 
cerned. 

(3) IHS’s review and approval of sites, 
along with any recommendations and obser¬ 
vations concerning water and sanitation 
facilities, will be furnished the IHA. which 
shall in turn forward this material to HUD 
as part of the Preliminary Site Report sub¬ 
mission. 

d. Technical Requirements. To minimize 
the cost of providing and maintaining water 
supply and sew r age facilities, the following 
criteria shall apply: 

(1) Wherever possible, project sites will be 
on or adjacent to existing community water 
and sewer systems. 

(2) Economic feasibility of water and 
sewer installations shall be considered in 
site selection. Feasibility shall be deter¬ 
mined on the basis of initial construction as 
wall as long range costs of operation, main¬ 
tenance and replacement. Overly expensive 
and complex utility installation shall be 
avoided. 

(3) Whenever possible and practicable, 
dwelling units within a multi-unit project 


site will be located on both sides of the 
street. 

e. Test Well Drilling. Whenever it is deter¬ 
mined by the IHS that test drilling is re¬ 
quired for walls to provide individual water 
facilities for housing supported by HUD. 
tentative site approval may be given subject 
to the results of the test drilling. Should the 
test drilling indicate an insufficient supply 
of potable water, the site shall be disap¬ 
proved and another selected unless another 
suitable water source can be provided. All 
test drilling, including obtaining of neces¬ 
sary permits or authorizations, shall be per¬ 
formed by and at the expense of the HUD 
program and carried out in accordance with 
accepted practices in the area concerned, 
and the data obtained shall be furnished to 
the IHS. For all community water facilities, 
including facilities for HUD-assisted proj¬ 
ects and for individual wells to be provided 
for BIA sponsored housing, the IHS will 
perform at its expense any test drilling re¬ 
quired. 

f. Soil Percolation Tests. Soil percolation 
tests are necessary to ascertain the suitabil¬ 
ity of a home site for septic tank and drain- 
field facilities. The test will be conducted 
by, or at the expense of. the IHS. The data 
obtained will be provided to the IHA with 
IHS’s recommendations for accepting or re¬ 
jecting the site. (IHS's concurrence is re¬ 
quired as a condition for use of the site, see 
paragraph 8c(l) above). 

g. Individual House Facilities. In those in 
stances where the IHS determines that indi¬ 
vidual water supply and/or waste disposal 
facilities are the most feasible and should be 
provided, the following conditions will 
apply: 

(1) The agency financing the house con¬ 
struction or improvement will be responsi 
ble for the installation of all plumbing facil¬ 
ities within the dwelling and the house serv¬ 
ice lines. 

(2) In the case of BLA-HIP homes, the 
IHS will provide the on-site water supply 
and waste disposal facilities along with serv ¬ 
ice lines to a point five feet from the house. 

(3) In the case of HUD-supported homes, 
the housing project will Include the cast of 
installing any water supply and/or sewage 
disposal facilities which are to be located on 
the individual house sites. These facilities 
w r ould include individual water supplies, 
sewage disposal systems or service lines to 
the house. All such work is to be carried out 
in accordance with guides and recommenda¬ 
tions furnished by the IHS regarding the lo¬ 
cation and design of the facilities. These 
guides and recommendations will be pro¬ 
vided by the IHS. following site review, to 
the IHA. 

h. Community Systems. All community 
water and sewer systems will be designed on 
the basis of a total community concept. The 
following conditions will apply: 

(1) The agency financing the house con 
struction or improvement will be responsi¬ 
ble for the installation of all plumbing facil¬ 
ities within the house and the house service 
lines. 

(2) Where HUD-financed new houses are 
interspersed with existing homes, HUD will 
fund a pro rata share of the system s cost, 
excluding water source development, treat¬ 
ment and storage, and sewage treatment fa¬ 
cility. This share will be based on the ratio 
of new to existing homes and will not 
exceed the cost of equivalent individual 
type facilities. 
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(3) Where the systems serve only new 
HUD-financed houses. HUD will fund the 
total cost of water distribution and sewage 
collection systems located within the bound¬ 
aries of the project. The cost of all neces¬ 
sary facilities outside the housing project 
boundary will be funded by IHS. 

(4) Community systems servicing BIA- 
HIP homes will be provided by IHS. 

i. Plan Review and Approval 

(1) In those instances where the housing 
project includes the cost of installing indi¬ 
vidual or on-site water and sew’er facilities, 
approval must be obtained from the IHS 
Area Office on all final plans before adver¬ 
tisement for construction bids. The IHS at 
its expense will inspect the Installation of 
these facilities during construction and 
after completion of the work to assure the 
I HA that the installation has been done in 
conformance with the plans and specifica¬ 
tions and may be accepted. 

(2) If connection to a BIA w r ater and/or 
sewage system is contemplated, a joint feasi¬ 
bility study will be conducted by the BIA 
and IHS to determine the adequacy of exist¬ 
ing facilities to meet the additional require¬ 
ments, to recommend necessary improve¬ 
ments or additions and to determine points 
of master or individual metered connec¬ 
tions, valving, flushing hydrants, etc.. In 
order to insure compatibility with existing 
systems. If the system is not adequate, the 
IHS and BIA will develop a mutually agreed 
upon program for providing additional ca¬ 
pacity. 

(3) Responsibility for the acquisition of 
land or interest therein in connection with 
the provision of water and sewage facilities 
for HUD-assisted housing shall not be as¬ 
sumed by the IHS, BIA. or HUD. 

Dated: February 7, 1976. 

Thomas S. Kleppe, 
Secretary, 

Department of the Interior. 

Dated: February 20. 1976. 

David Mathews, 

Secretary, Department of 
Health , Education, and Welfare 

Dated: March 2. 1976. 

Carla A. Hills. 

Secretary. Department of 
Housing and Urban Development 

Exhibit to the Interdepartmental 
Agreement 

BIA HOMEBUYER TRAINING PROGRAM 

1. Scope of Program . The HUD-approved 
BIA Houmebuycr Training Program (HTP) 
*U1 provide pre-occupancy and post occu¬ 
pancy training to Homebuyer families in 
Mutual Help Projects and shall consist of 
the following: 

a. Training in the Mutual Help Program. 
Training will be provided to explain the 
Mutual Help Program and the rights and 
obligations of the Homebuyers. 

b. Training in Home and Appliance Main¬ 
tenance and Care. Training will be provided 
to increase the knowledge and understand¬ 
ing of Homebuyers of the methods and 
means to properly care for and maintain (1) 
both the interior and exterior structures of 
the Home including electrical, plumbing (in¬ 
cluding water heaters and pumps) and heat¬ 
ing systems: (2) major appliances, refrigera¬ 
tors. ranges and dishwashers; (3) minor ap¬ 
pliances. such as can openers and toasters; 


and (4) yards and gardens. In addition, 
training will be provided to Homebuyers to 
increase their knowledge about simple 
repair techniques with regard to the above- 
mentioned house components and equip¬ 
ment. 

c. Training in Budgeting and Financial 
Management Training will be provided to 
Homebuyer families on family budgeting, 
use of credit, and meeting financial obliga¬ 
tions. including their responsibility to make 
the required monthly payments and to allo¬ 
cate funds to various other necessities, such 
as utilities. 

d. Information and Referral Services. Ho¬ 
mebuyers will be give information on and. 
where appropriate, will be assisted by refer¬ 
rals to, other local, state and Federal agen¬ 
cies whose programs relate to total family 
counseling, and social service, including 
services on problems such as alcoholism, 
drug abuse, etc. 

2. Implementation of Program. 

a. General The HTP will be Implemented 
accordidng to the schedule established 
under paragraph 3 of the Agreement in ac¬ 
cordance with the following: (I) An IHA will 
submit a proposal to the BIA which will set 
forth the specific needs of Homebuyers. the 
scope of training, methodology and budget 
to be undertaken within the general guide¬ 
lines stated above. 

(2) The program shall be developed and 
implemented at the local level by the IHAs 
employing locally recruited members of the 
community to the maximum extent possi¬ 
ble. 

(3) The program may be carried out 
through Individual home visits, demonstra¬ 
tion or other group sessions, or by any com¬ 
bination of these deemed appropriate. 

(4) The BIA shall assist the IHAs in ob¬ 
taining the necessary training and Instruc¬ 
tion for their training staff who will carry 
out the program. Such training of IHA em¬ 
ployees may be undertaken through IHS 
training centers at universities or other in¬ 
stitutions which can provide the needed 
training. 

b. Progress Reports. IHAs shall submit 
quarterly progress reports to BIA and to 
HUD. w hich shall include: 

(1) A list of expenditures under the pro¬ 
gram, Including salaries, cost of transporta¬ 
tion. training materials, office expenses and 
other Justifiable expenditures. All expendi¬ 
tures must be identified and supportd by ap¬ 
propriate books and records of the IHA and 
must be certified as correct by the Execu¬ 
tive Director and the Chairman of the IHA. 

(2) Names of Homebuyer participants, the 
number of training sessions, descriptions of 
training activities, degree of participation, 
deficiencies noted, and other relevant infor¬ 
mation or observations. 

(3) Efficacy of training as shown by re¬ 
ports, results of tests, reduction in monthly 
payments delinquencies, reduction in main¬ 
tenance costs or other factors. 

(4) Proposed changes during the next 
period of training, including program 
changes to overcome deficiencies described 
in current or prior report(s) or called to the 
attention of the IHA previously by BIA and 
to provide training to any additional or sub¬ 
stitute Homebuyers. 

c. BIA Responsibilities. The BIA will mon¬ 
itor and evaluate the progress and the im¬ 
plementation of the HTP of IHAs and 
submit semi-annual reports to HUD. Should 
BIA Judge that an IHA is not implementing 


the program consistent with these guide¬ 
lines. it will: 

(1) Notify the IHA of the deficiencies in 
its program implementation and provide the 
necessary assistance to it to assure proper 
implementation. 

(2) Afford the IHA 90 days from the date 
of notification to take corrective action, and 

(3) Report to HUD whether the program 
should be continued based on the corrective 
action or whether the program should be 
terminated. 

d. HUD Responsibilities. HUD will be re¬ 
sponsible for Including in the development 
cost of a project the funds for the HTP. pro¬ 
vided that the BIA will not be reimbursed 
for utilization of its staff or facilities. HUD 
will also be responsible for determining 
whether the program for a particular proj¬ 
ect shall be terminated on the basis of infor¬ 
mation provided pursuant to paragraph c 
above, or otherwise. 

Subpart C—Operation 

§805.301 Definitions. 

See §§ 805.102 and 805.430. 

§ 805.302 Admission policies. 

(a) Income and Assets Limits. (1) 
Subject to approval by HUD. the IHA 
shall adopt and promulgate regula¬ 
tions establishing schedules of maxi¬ 
mum income limits for admission of 
tenants or homebuyers. An IHA may 
establish income limits up to the maxi¬ 
mum permitted by the Act, which 
limits admission to families of low 
income who cannot afford to pay 
enough to cause private enterprise in 
the Indian Area to build an adequate 
supply of decent, safe and sanitary 
dwellings for their use. In determining 
the income limits for admission, con¬ 
sideration shall be given to any rele¬ 
vant limitations in the local private 
housing market (such as an insuffi¬ 
cient supply of standard private hous¬ 
ing, or the unavailability of mortgage 
financing on trust or restricted land). 
HUD shall approve the IHA‘s sched¬ 
ules of maximum income limits unless 
it finds that the IHA’s determination 
of such limits is arbitrary or capri¬ 
cious. An IHA may also adopt regula¬ 
tions establishing reasonable assets 
limits for admission to occupancy. A 
copy of the IHA’s Income and assets 
regulations shall be posted prominent¬ 
ly in the IHA’s office for examination 
by prospective tenants or Homebuyers. 

(2) Where decent, safe and sanitary 
housing is not otherwise being pro¬ 
vided in the Indian area even for those 
of relatively high income, the IHA 
may establish maximum income limits 
at a sufficiently high level to meet 
those needs. In submitting such 
income limits to HUD for approval, 
the IHA may furnish a certification 
that private (conventional, FHA or 
VA) or Farmers Home Administration 
financing is not available to the pros¬ 
pective tenants or homebuyers along 
with such other supporting evidence 
as it deems appropriate. HUD shall 
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not disapprove such income limits on 
the ground of their being too high 
unless it finds that the IHA certifica¬ 
tion is incorrect. 

<b) Other Admission Policies. (1) 
The IHA shall adopt and promulgate 
regulations establishing the IHA's 
policies for admission of tenants or 
Homebuyers. Such regulations shall 
specify the types of Projects to which 
they apply (i.e., Rental. MH, or Turn¬ 
key III). A copy of the regulations 
shall be posted prominently in the 
IHA’s office for examination by pros¬ 
pective tenants or homebuyers, and 
shall be submitted to HUD promptly 
after adoption by the IHA. 

(2) These regulations shall be de¬ 
signed: 

<i) To attain at initial occupancy, or 
within a reasonable period of time for 
Projects beyond the state of initial oc¬ 
cupancy (but without prejudice to con¬ 
tract rights of homebuyers in Turnkey 
III or MH Projects), a tenant or home- 
buyer body in each Project composed 
of families with a broad range of in¬ 
comes and rent-paying ability which is 
generally representative of the range 
of incomes of low income Indian fami¬ 
lies in the area, as determined by 
HUD. who would be qualified for ad¬ 
mission to the type of project (Rental 
or Mutual Help). 

(ii) To avoid concentrations of the 
most economically and socially de¬ 
prived families in any one or all of the 
IHA's Projects; 

(iii) For Rental and Turnkey III Pro¬ 
jects. to achieve compliance with the, 
applicable provisions of 24 CFR, Part 
860. Subpart D. Minimum and Maxi¬ 
mum Rent-Income Ratios, and Mini¬ 
mum Rent Requirements, including, 
but not limited to. § 860.406 which pro¬ 
vides that at least 20 percent of the 
dwelling units in any project placed 
under annual contributions contract in 
any fiscal year beginning after [Sep¬ 
tember 26. 1975] shall be occupied by 
very low-income families • • •;’* and 

<iv) So that at least 20 percent of the 
dwelling units in any MH Project 
placed under ACC after September 26. 
1975 shall be occupied by very low 
income families, i.e., families whose in¬ 
comes do not exceed 50 percent of the 
median income of Indian families in 
the area, as determined by HUD. 
whose incomes would qualify them for 
admission to a Mutual-Help project. 

§ 805.303 Grievance procedures. 

The requirements set forth in HUD 
regulations relating to procedures for 
the resolution of tenant or homebuyer 
grievances against Public Housing 
Agencies (24 CFR. Part 866) are not 
applicable to Projects under this Part. 
Each IHA shall adopt and promulgate 
grievance procedures which are appro¬ 
priate to local circumstances, provided 
that such procedures shall afford all 


tenants and homebuyers a fair and 
reasonable opportunity to have their 
grievances heard and considered by 
IHA officials, and shall comply with 
the Indian Civil Rights Act. A copy of 
the grievance procedures shall be 
posted prominently in the IHA office, 
and shall be provided to a tenant or 
homebuyer upon request. 

§805.304 Determination of rents and 
homebuyer pa\ ments. 

(a) Rental and Turnkey III Projects. 
The amount of rent or homebuyer 
payment required of a tenant in a 
Rental Project or a homebuyer in a 
Turnkey III Project shall be deter¬ 
mined in accordance with the provi¬ 
sions of 24 CFR. Part 860. Subpart D. 

(b) MH Projects. The amount of the 
Required Monthly Payment for a 
Homebuyer in an MH Project placed 
under ACC on or after the effective 
date of this Part and a Homebuyer ad¬ 
mitted to occupancy in an Existing 
Project on or after the effective date 
of the conversion of the Project in ac¬ 
cordance with § 805.428 shall be deter¬ 
mined in accordance with §805.416 of 
this Part. 

(c) Examination and Reexamination 
of Family Income. For purposes of de¬ 
termining rent and homebuyer pay¬ 
ment amounts under paragraphs (a) 
and (b) of this section, making adjust¬ 
ments in the amounts so determined, 
and determining whether an MH 
Homebuyer is required to purchase 
the Home under § 805.422(e). the IHA 
shall examine the family’s earnings 
and other income prior to initial occu¬ 
pancy. and shall make periodic reexa¬ 
minations thereafter at least once a 
year, except as follows: 

(1) The date of the first reexamina¬ 
tion may be extended to not more 
than 18 months after the initial exam¬ 
ination. if necessary to fit a reexamin¬ 
ation schedule established by the IHA. 

(2) For families whose heads (or 
their spouses) or whose sole members 
are 62 years of age or over, the reexa¬ 
minations need not be more often 
than once every two years. 

For each examination or reexamina¬ 
tion. the tenant or homebuyer shall 
furnish to the IHA certification of his 
family’s earnings and other income 
and family composition, including any 
information and evidence required by 
the IHA. 

§ 805.305 Rent and homebuyer payment 
collection policy. 

Each IHA shall adopt and promul¬ 
gate, and shall use its best efforts to 
obtain compliance with, rules or regu¬ 
lations sufficient to assure the prompt 
payment and collection of rents and 
required homebuyer payments. A copy 
of the rules or regulations shall be 
posted prominently in the IHA office, 
and shall be provided to a tenant or 


homebuyer upon request. The rules or 
regulations shall include provisions on 
at least the following subjects: 

(a) The time, place and method for 
payment. 

(b) A statement to the effect that 
prompt payment is a requirement for 
continued occupancy. 

(c) For tenants or homebuyers 
whose income is seasonal or otherwise 
irregular, provisions for special plans 
or schedules for assuring that the re¬ 
quired payments are made when due. 
e.g.. prepayment, or arrangements 
with public welfare agencies regarding 
public assistance payments. 

(d) Procedures for counseling and as¬ 
sistance to tenants and homebuyers so 
as to minimize the need for resort to 
the remedy of eviction. 

(e) Procedures for enforcement of 
tenant and homebuyer obligations to 
make payment, including procedures 
for eviction where necessary. 

(f) Procedures for collection of 
amounts remaining due and unpaid 
from terminated tenants and home- 
buyers. 

(g) Procedures for obtaining assist¬ 
ance from the tribal government. 

§ 805.306 Maintenance and improvements. 

(a) General. Each IHA shall adopt 
and promulgate, and shall use its best 
efforts to obtain compliance with, 
rules or regulations to assure full per¬ 
formance of the respective mainte¬ 
nance responsibilities of the IHA and 
tenants or homebuyers. A copy of such 
rules or regulations shall be posted 
prominently in the IHA office, and 
shall be provided to a tenant or home- 
buyer upon request. 

(b) ProvisioJis for Rental Projects. 
For Rental Projects, the maintenance 
rules or regulations shall contain pro¬ 
visions on at least the following sub¬ 
jects: 

(1) A statement specifying the re 
sponsibilities of tenants for normal 
care and maintenance, if any, of their 
dwelling units and common property, 
if any. 

(2) Procedures for handling mainte¬ 
nance service requests from tenants. 

(3) Procedures for IHA inspections 
of dwelling units and common proper¬ 
ty. if any. 

(4) Special arrangements, if any. for 
obtaining maintenance services from 
outside w orkmen or contractors. 

(5) Procedures for charging tenants 
for damages for which they are re¬ 
sponsible. 

(c) Provisions for MH and Turnkey 
III Projects. For MH and Turnkey III 
Projects, the maintenance rules or reg 
illations shall contain provisions on at 
least the following subjects: 

(1) A statement specifying the re¬ 
sponsibilities of homebuyers for main 
tenance and care of their dwelling 
units and common property, if any. 
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(2) For Turnkey III Projects only, 
procedures for handling sendee re¬ 
quests from homebuyers for nonrou¬ 
tine maintenance. 

(3) Procedures for providing advice 
and technical assistance to home- 
buyers to enable them to meet their 
maintenance responsibilities. 

(4) Procedures for IHA inspections 
of homes and common property, if 
any. 

(5) Procedures for IHA performance 
of homebuyer maintenance responsi¬ 
bilities (where homebuyers fail to sat¬ 
isfy such responsibilities) including 
procedures for charging the home- 
buyer's proper account for the cost 
thereof. 

<6) Special arrangements, if any. for 
obtaining maintenance sendees from 
outside workmen or contractors. 

(7) Procedures for charging home- 
buyers for damages for which they are 
responsible. 

(d) IHA Responsibility in MH and 
Turnkey III Projects. The IHA shall 
enforce those provisions of a Home- 
buyer's agreement under which the 
homebuyer is responsible for mainte¬ 
nance of the home. The IHA shall 
have overall responsibility to HUD for 
assuring that the housing is being 
kept in decent, safe and sanitary con¬ 
dition. and that the home and grounds 
are maintained in a manner that will 
presene their condition, normal wear 
and depreciation excepted. Failure of 
a Homebuyer to meet his obligations 
for maintenance shall not relieve the 
IHA of responsibility in this respect. 
Accordingly, the IHA shall conduct a 
complete interior and exterior exami¬ 
nation of each home at least once a 
year, and shall furnish a copy of the 
inspection report to the Homebuyer. 
The IHA shall take appropriate 
action, as needed to remedy conditions 
shown by the inspection, including 
steps to assure performance of the Ho- 
mebuyer’s obligations under the 
Homebuyer agreement. 

§ $05,307 Procurement and administration 
of supplies, materials and equipment. 

<a) Each IHA shall adopt and pro¬ 
mulgate. and shall comply with, rules 
or regulations for the procurement 
and administration of supplies, materi¬ 
als and equipment, which shall con¬ 
tain provisions on at least the follow¬ 
ing subjects: 

<1> Procedures for purchasing in 
cases where competitive bidding is re¬ 
quired. 

( 2) Identification cby position title) 
ol IHA officials authorized to make 
purchases when competitive bidding is 
not required, and procedures for 
making such purchases. 

( 3) Procedures for inventory control. 

( 4> Procedures for storage and pro¬ 
tection of goods and supplies. 


(5) Procedures for issuance or other 
disposition of supplies and equipment. 

A copy of such rules or regulations 
shall be promptly furnished to HUD. 

(b) In the purchasing of equipment, 
materials and supplies, and in the 
award of contracts for services or for 
repairs, maintenance and replace¬ 
ments. the IHA shall comply with all 
applicable laws, and in any event shall 
make such purchases and award such 
contracts only to the lowest responsi¬ 
ble bidder after advertising a suffi¬ 
cient time in advance for proposals, 
except: 

(1) When the amount involved does 
not exceed an amount prescribed from 
time to time by HUD; or 

(2) When the public exigencies re¬ 
quire immediate delivery of the arti¬ 
cles or performance of the service; or 

(3) When only one source of supply 
is available and the purchasing or con¬ 
tracting officer of the IHA has so cer¬ 
tified: or 

(4) When the services required are 

(i) of a technical and professional 
nature, or (ii) to be performed under 
the IHA supervision and paid for on a 
time basis. 

§ 805.30$ Correction of management defi¬ 
ciencies. 

IHA shall promptly take such action 
as may be required or approved by 
HUD to remedy management deficien¬ 
cies. Particular attention shall be 
given to the correction of serious defi¬ 
ciencies in any of the following: Physi¬ 
cal maintenance of the property, occu¬ 
pancy practices, maintenance of ac¬ 
counts and records, cost controls, han¬ 
dling of funds, rent or homebuyer pay¬ 
ment collection, required reports to 
HUD. IHA staffing and staff turnover, 
and tribal government cooperation. 
HUD shall provide the maximum fea¬ 
sible assistance to an IHA to remedy 
management deficiencies. 

§ 805.309 Indian preference in contracting. 

The provisions of §805.204 shall 
apply to contracts in connection with 
the operation of a Project. 

§ 805.310 Contracts for personal services. 

The IHA shall not without the prior 
written approval of HUD enter into, 
execute or approve any agreement or 
contract for personal, management, 
legal or other services with any person 
or firm (a) where the initial period or 
term of the agreement or contract (in¬ 
cluding any renewal) is in excess of 
two years, or (b) where the amount of 
the agreement or contract is in excess 
of the amount included for such pur¬ 
pose in the HUD-approved develop¬ 
ment cost budget or operating budget 
or an amount specified from time to 
time by HUD. as the case may be. or 
(c) where the agreement or contract is 


for legal or other services in connec¬ 
tion with litigation. 

§805.311 Operating subsidy—MH projects. 

(a) Scope. This section provides for 
determination of operating subsidy on 
a uniform basis for all MH Projects, 
including Existing Projects whether or 
not converted in accordance with 
§ 805.428. 

(b) Eligible Costs. Operating subsidy 
shall be paid to reimburse the IHA for 
the HUD-approved costs of Independ¬ 
ent Public Accountant audits. Operat¬ 
ing subsidy may also be paid to cover 
proposed expenditures approved by 
HUD for the following purposes. 

(1) Administration Charges for 
vacant units where the IHA shows to 
HUD's satisfaction that it is making 
every reasonable effort to fill the va¬ 
cancies. 

(2) Collection losses due to payment 
delinquencies on the part of Home- 
buyer families whose MHO Agree¬ 
ments have been terminated, and who 
have vacated the home, and the actual 
cost of any maintenance (including re¬ 
pairs and replacements) necessary to 
put the vacant home in a suitable con¬ 
dition for a substitute Homebuyer 
family. Operating subsidy may be 
made available for these purposes only 
after the IHA has previously utilized 
all available homebuyer credits. 

(3) The costs of HUD-approved 
Homebuyer counseling but not in du¬ 
plication of Homebuyer Counseling 
costs funded under a Development 
Cost Budget (pursuant to §805.412 or 
§805.429). 

(4) HUD-approved costs for training 
of staff and Commissioners. 

(5) Operating costs resulting from 
other unusual circumstances, as deter¬ 
mined by HUD. justifying payment of 
operating subsidy. 

(c) Ineligible Costs. No operating 
subsidy shall be paid for utilities, 
maintenance or other items for which 
the Homebuyer is responsible (other 
than necessary to put a vacant home 
in condition for a substitute family as 
provided in paragraph <b><2> of this 
section). 

§ 805.312 Operating subsidy—other pro¬ 
jects. 

Operating subsidy for Projects other 
than MH Projects shall be determined 
under the applicable regulations. 

Subport D—Mutuol Help Homeownerthip 
Opportunity Program 

§ 805.101 Scope and applicability. 

(a) Scope. This Subpart sets forth 
the requirements applicable to the 
Mutual Help Homeowpership Oppor¬ 
tunity Program. For any matter not 
covered in this Subpart see also the 
provisions of Subparts A. B. and C of 
this Part. 
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(b) Applicability. The provisions of 
this Subpart shall be applicable to all 
MH Projects placed under ACC on or 
after the effective date of this Part, 
and any Existing Projects converted in 
accordance with § 805.428. 

§ 805.402 Definitions. 

See §§ 805.102 and 805.430. 

§805.403 Contractual framework. 

An MH Project involves three basic 
contracts: an ACC for an MH Project, 
an MHO Agreement and an MH Con¬ 
struction Contract, each in the form 
prescribed by HUD. 

§805.401 Special provisions for develop¬ 
ment of an MH Project. 

(a) Application Jot Project An appli¬ 
cation for an MH Project shall in¬ 
clude, in as much detail as possible, a 
tentative listing of the family size and 
incomes of the families who will be eli¬ 
gible and willing to participate as MH 
Homebuyers, and the expected 
sources, forms and amounts of their 
MH Contributions. The application 
shall state that the listing is supported 
by signed applications of the families. 

(b) Inclusion of MH Contribution in 
Development Cost. The total amount 
of the MH Contributions shall be in¬ 
cluded in the Development Cost for an 
MH Project. The development cost 
budget shall state in total arid sepa¬ 
rately the portion of the Total Devel¬ 
opment Cost to be attributed to the 
land, cash, materials, equipment, and 
MH work to be furnished by or on 
behalf of the Homebuyers as their MH 
Contributions. 

(c) Purchase of Sites. (1) An IHA 
may purchase a homesite (subject to 
the limitation stated in paragraph 

(c)(2) of this section), if neither tire 
tribe nor the Homebuyers can donate 
or contribute enough sites suitable for 
Project use. 

(2) In the case of purchased home- 
sites, the cost of an unimproved home- 
site to be charged against the Develop¬ 
ment Cost Budget shall not exceed 
8.75 percent of the estimated Dwelling 
Construction and Equipment Cost 
(DC&E Cost) unless it is shown to the 
satisfaction of HUD that the topo¬ 
graphic features of the site are such 
that the excess cost will be offset by 
the savings in the cost of site improve¬ 
ments. The cost for purchase of an im¬ 
proved or partially improved homesite 
may be approved by HUD if the pur¬ 
chase price, together with any cost of 
further site improvement, is reason¬ 
able in relation to the estimated 
DC&E Cost and is consistent with an 
acceptable Total Development Cost. 

(d) Availability of Sites for Use by 
Substitute Homebuyers. Each homesite 
shall be legally and practicably availa¬ 
ble for use by a substitute Homebuyer. 
If a site is part of other land owned by 


the prospective Homebuyer, the lease 
or other conveyance to the IHA shall 
include legal right of access to the site 
by any substitute Homebuyer. 

(e) Substitution of Site. No substitu¬ 
tion of a site shall be permitted after 
final site approval except with specific 
HUD approval on the basis of a show¬ 
ing to the satisfaction of HUD that: 
(1) the change is necessary by reason 
of special circumstances and (2) the 
change will not unreasonably delay or 
unreasonably add to the cost of the 
Project. 

(f) Time for Acquisition of Contrib¬ 
uted or Donated Sites. Contributed or 
donated sites shall (with only those 
exceptions allowed in accordance with 
§ 805.217(b)) be leased or conveyed to 
the IHA before execution of the Con¬ 
struction Contract. 

(g) Consultation with Homebuyers. 
The IHA shall be responsible for de¬ 
termining the extent to which home- 
buyers or their representatives should 
be given an opportunity to comment 
on the planning and design of the 
homes. Any recommendations result¬ 
ing from such consultation shall be 
consistent with HUD standards and 
cost limitations and shall be subject to 
IHA and HUD approval. 

(h) Execution of MHO Agreements. 
MHO Agreements may be executed 
prior to ACC. Where MHO Agreement 
have not been executed prior to ACC, 
they shall be executed promptly after 
ACC. 

(i) Cost of CouJiseling Program. The 
Development Cost of an MH Project 
shall include an amount not in excess 
of $500 multiplied by the number of 
Homes in the Project for a counseling 
program as required by § 805.429. 

(j) Financial Feasibility. The Devel¬ 
opment Program shall Include a dem¬ 
onstration by the IHA that there is a 
sufficient number of selected Home- 
buyers who are able and willing to pay 
the Administration Charge and meet 
the other obligations under MHO 
Agreements (see § 805.406(b)) and who 
have signed statements that they are 
willing to enter into MHO Agree¬ 
ments. However, this requirement may 
be modified with the approval of the 
HUD Assistant Secretary for Housing 
Management in cases involving areas 
of exceptionally low income or other 
exceptional circumstances. 

(k) Rights Under MHO Agreement if 
Project Fails to Proceed. Any MHO 
Agreement shall be subject to revoca¬ 
tion by the IHA if the IHA or HUD de¬ 
termines not to proceed with the de¬ 
velopment of the Project in whole or 
part. In such event any contribution 
made by the Homebuyer or tribe shall 
be returned. 


§ 805.405 Financing of development cost. 

(a) Development Cost shall be fi¬ 
nanced by issuance of notes, and not 
by issuance of bonds. 

(b) Under the ACC. HUD agrees to 
advance funds from time to time to 
the IHA upon a showing by the IHA 
that the funds requisitioned by the 
IHA are needed for the development 
of the Project. This commitment is 
called the Project Loan, and the IHA 
note evidencing the borrowing from 
HUD is called a Project Loan Note. 

(c) HUD may at any time require the 
IHA to obtain loans from sources 
other than HUD. in lieu of advances 
from HUD. secured by a pledge of 
HUD’s agreement under the ACC to 
advance monies to the IHA. The IHA 
note evidencing such borrowing from 
non-HUD sources is called a Project 
Note. 

§ 805.406 Selection of MH homebuyers. 

(a) Admission Policies. In adopting 
admission regulations in accordance 
with § 805.302. an IHA may establish 
admission policies for MH Projects 
which are different from those for 
Rental or Turnkey III Projects of the 
IHA, including different income and 
assets limits. 

(b) Ability to Meet Homebuyer Obli¬ 
gations. A family shall not be selected 
for MH housing unless, in addition to 
meeting the maximum income limits 
and other requirements for admission 
(see §805.302), the family is able and 
willing to meet all obligations of an 
MHO Agreement, including the obliga¬ 
tions to perform or provide the neces¬ 
sary maintenance, to provide the re¬ 
quired MH Contribution and its own 
utilities, and to pay the Administra¬ 
tion Charge (unless such requirements 
are modified in exceptional cases in ac¬ 
cordance with § 805.404(g)). A family 
may be selected even if the Adminis¬ 
tration Charge plus utilities, or the 
Administration Charge alone, would 
exceed 25 percent of Family Income, if 
the family can be expected reasonably 
to pay the Administration Charge and 
meet its other obligations under the 
MHO Agreement (e.g.. as demonstrat¬ 
ed by the family’s income, including 
public assistance, the family’s past his¬ 
tory. or the family’s ability to supple¬ 
ment its income by providing its own 
food, fuel or other necessities). 

(c) MH Waiting List (1) Families 
who wish to be considered for selec¬ 
tion for MH housing shall apply spe¬ 
cifically for such housing. A family on 
any other IHA waiting list, or a tenant 
in a Rental Project of the IHA. must 
also submit an application for selec¬ 
tion in order to be considered for MH 
Projects. 

(2) The IHA shall maintain a waiting 
list, separate from any other IHA 
waiting lists, of families which have 
applied for MH housing and which 
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have been determined to meet the ad¬ 
mission requirements. 

( 3) All applications for selection for 
MH housing shall be dated as received; 
except that an application from a 
family on the waiting list for any 
other I HA Project shall have the same 
date of application as the date of iu 
application for such other IHA Pro¬ 
jects. 

(4) The filing of an application for 
MH housing by a family which is an 
applicant for other IHA housing, or is 
a tenant in such housing, shall not in 
any way affect its status with regard 
to such other housing. Such applicant 
shall not lose its place on another IHA 
housing waiting list until it has been 
selected for MH housing and the MHO 
Agreement has been signed. 

'd) Making the Selections. Promptly 
after HUD approval of the application 
for a Project, the IHA shall proceed 
with selection of as many Homebuyer* 
as there are Homes in the Project. Se¬ 
lection of Homebuyers shall be made 
from the MH waiting list in accord¬ 
ance with the date of application and 
other pertinent factors under the 
IHA.’s admissions regulations estab¬ 
lished in accordance with §805.302. Se¬ 
lection of a Homebuyer shall be made 
only after the site for that Homebuyer 
has received HUD final site approval. 

§ si>5. |f)7 Notification* to applicant fami¬ 
lies. 

'a) Notification to Families Not 
Meeting Admission Requirements. 
When an IHA determines that a 
family does not meet the admission re¬ 
quirements. the IHA shall give the 
family prompt written notice of this 
determination. The notice shall state 
the basis f or the determination, and 
shall state that the family is entitled 
to an informal hearing by the IHA on 
the determination if request for such 
hearing is made within a reasonable 
time as specified in the notice. 

<b) Notification to Selected Families. 
A selected family shall be given a writ¬ 
ten Notice of Selection including the 
following information: 

( 1) A statement that the family has 
been selected for an MH Project and 
that the site for the family tidentify) 
has been approved: 

( 2) A statement that the family shall 
return the enclosed statement of will¬ 
ingness to execute an MHO Agree¬ 
ment and the name(s) of the person(s) 
^ho must sign the statement on 
behalf of the family; 

( 3> A statement that the family will 
be advised at a later dale of the time 
and place for execution of the MHO 
Agreement and the name(s) of the 
Personis) who must execute it on 
behalf of the family: 

( 4> A statement that after execution 
of the Construction Contract the 
family will receive a notice of confir¬ 


mation which will state the estimated 
date of completion of the unit desig¬ 
nated for the Homebuyer. insofar as 
such date can be reasonably deter¬ 
mined; and 

(5) A statement that the isuance of 
the Notice of Selection does not con¬ 
stitute or give rise to any contractual 
obligation of the part of the IHA or 
HUD. 

<c) Notification to Families Not Se¬ 
lected for a Project. If the IHA deter¬ 
mines that an applicant meets the ad¬ 
mission requirements but is not to be 
selected for a certain MH Project, the 
IHA shall so notify the applicant in 
writing. The notice shall also state 
that the applicant will remain on the 
IHA’s waiting list for consideration for 
admission in the event of vacancies or 
additional MH housing. 

§ 805.408 MH contribution. 

<a) Form of Contribution. MH Con¬ 
tributions toward the Development 
Cost of a Project may be in the form 
of (1) land. (2) work. (3) cash, or (4) 
materials or equipment. Contributions 
other than work may be made by a 
tribe on behalf of Homebuyers. The 
IHA may determine that the MH Con¬ 
tributions to a Project shall consist 
either wholly of any of these forms of 
contribution, or of any combination of 
these forms of contribution. The 
amount of each form of MH Contribu¬ 
tion shall be specified in the Develop¬ 
ment Program and development cost 
budget for the Project. Where a tribal 
contribution is involved, the tribe shall 
adopt a tribal resolution stating its 
commitment to the IHA to make the 
contribution on behalf of Home- 
buyers. and a copy of this resolution 
shall be submitted to HUD with the 
Development Program. 

(b) Amount of MH Contribution to 
Project. The minimum aggregate MH 
Contribution to a Project shall be 
SI.500 multiplied by the number of 
Homes in the Project. If any homes)te 
has been purchased for more than 
SI. 500 and the excess has not been 
covered by funds from a source other 
than Project funds (see § 805.404(c)). 
the minimum aggregate contribution 
for the Project shall be increased by 
the amount of the excess. 

(c) Credit for MH Land Contribu¬ 
tion—(\) Sharing of Land Credits. 
Whether homesiles are contributed by 
Homebuyers or by the tribe, the total 
of the MH credits for contributed 
homesites shall be pooled and shared 
equally by all the Homebuyers in the 
Project, including substitute Home- 
buyers. 

(2 ) Credit for Contributed Homesite. 
The amount to be credited as an MH 
Contribution for a contributed home- 
site shall not exceed S750 or the ap¬ 
praised value determined in accord¬ 
ance with §805.219. but shall not in 


any event be more than an average for 
the project of $1,500 per homesite. 

(d) Non-land Contributions . (1) If 
the land contributions aggregate less 
than the minimum for the Project as 
stated in paragraph (b) of this section, 
the difference shall be provided by 
non-land contributions, and this obli¬ 
gation shall be shared equally by all 
the Homebuyers in the Project. 

(2) The foregoing establishes the 
minimum non-land contribution. An 
IHA may require an additional non- 
land contribution in its discretion. 

<e) Total Contribution to be Fur - 
nished Before Occupancy. A Home- 
buyer shall not be entitled to com¬ 
mence occupancy of the Home until 
the total non-land MH Contribution 
on behalf of the Homebuyer as speci¬ 
fied in the MHO Agreement (whether 
to be furnished by the Homebuyer or 
the tribe), has been furnished, wheth¬ 
er or not the items are necessary for 
occupancy. e.g„ exterior painting. (For 
exception, see § 805.415(aK2)(ii)J 

§ 805.109 MH contributions in event of 
substitution of homebuyer. 

ta) If an HMO Agreement is termi¬ 
nated and a substitute Homebuyer is 
selected, the amount and kind of MH 
Contribution to be provided by the 
substitute Homebuyer shall be deter¬ 
mined in accordance with the princi¬ 
ples set forth in § 805.408; i.e., the 
credits for the land contribution shall 
be divided equally among all the Ho¬ 
mebuyers Including the substitute 
Homebuyer and the aggregate MH 
credit to the Homebuyers for credit 
for contributions consisting of work, 
materials or equipment shall not be 
more than the -amount stated in the 
Construction Contract unless (1) the 
contractor agrees to reduce the Price 
Payable to Contractor by an amount 
equal to the additional MH credit, but 
without any increase in the Total Con¬ 
tract Price, or (2) the excess is ac¬ 
counted for under paragraph (b> of 
this section. The distribution among 
the Homebuyers of the non-land con¬ 
tribution to be provided shall, to the 
maximum extent possible follow' the 
principles of § 805.408 to achieve an 
equitable distribution among all the 
Homebuyers. After consulting the 
Homebuyers and the contractor, the 
IHA shall notify each Homebuyer and 
the contractor, in writing, of the modi¬ 
fications to the MH Contribution re¬ 
quirements. and shall advise them 
that unless they notify the IHA of any 
objection within a stated time from re¬ 
ceipt of the notification, the modified 
MH requirements will become effec¬ 
tive. In the case of any dispute which 
cannot be resolved by the IHA. the 
matter may be referred to HUD for 
resolution. 

(b) Where circumstances so require, 
the IHA may. provided that the appro- 
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priate development account is cred¬ 
ited, permit the substitute Homebuyer 
to complete his MH Contribution 
within a specified period of time, not 
later than the first five years of occu¬ 
pancy. in the form of (1) cash in addi¬ 
tion to the Required Monthly Pay¬ 
ments. (2) clerical, maintenance, pro¬ 
fessional or technical work for the 
IHA or (3) another form of contribu¬ 
tion satisfactory to the IHA, as set 
forth in specific provisions to be in¬ 
cluded in the MHO Agreement. 

§805.410 MH work contribution. 

(a) Homebuyer’s Work Obligation. 

(1) Each Homebuyer shall perform the 
work obligation under the direction of 
the contractor in accordance with the 
terms of the MHO Agreement. The 
work obligation of a Homebuyer may 
be performed by members of the 
family. The work may also be per¬ 
formed by an arrangement for others 
(relatives or friends, for example) to 
work on the Homebuyer’s behalf, but 
only with the approval of the IHA and 
the contractor. 

(2) The specific jobs to be performed 
by Homebuyers, and the value of each 
job, shall be listed in an appendix to 
the Construction Contract, which 
shall be available for inspection by the 
Homebuyers. The listed jobs shall be 
essential jobs which the contractor 
would have to pay for in order to com¬ 
plete the Construction Contract if the 
work were not provided by the Home- 
buyers. The listed jobs may relate to 
work on site improvements or commu¬ 
nity facilities and may include office 
or clerical work. 

(3) The total value of the jobs actu¬ 
ally assigned to the Homebuyers shall 
not exceed the total value of jobs to be 
performed by MH work, and the total 
value of the jobs actually assigned to 
any Homebuyer may not exceed the 
value of the MH work the Homebuyer 
is required to provide. 

<b) Valuation of Jobs. The jobs listed 
in the appendix to the Construction 
Contract shall be valued by the IHA 
and the contractor as follows: 

(1) The jobs to be assigned shall be 
identified. For example, the jobs could 
include prefabrication of trusses, wall 
sections, etc., mixing mortar, cutting 
and/or nailing lumber, installing lath, 
exterior and/or interior painting, but 
in every instance shall be related to a 
defined quantity or a part of the 
Home, so that the job can be priced on 
a per unit basis. 

(2) For each of these jobs an esti¬ 
mate shall be made of the time (hours 
or days) which would be needed if the 
work were done by journeymen work¬ 
ers. 

(3) The amount of time so estimated 
shall then be multiplied by the jour¬ 
neymen Davis-Bacon wage rate for the 
type of work Involved. The amount so 


computed shall constitute the value of 
the job involved. 

(c) Assignment and Performance of 
Jobs and Homebuyer Credit. (1) The 
Homebuyer may be assigned to any of 
the listed jobs, and may be reassigned 
from one job to another during the 
course of construction. 

(2) The Homebuyer shall provide as 
many hours of work as necessary to 
complete the assigned jobs regardless 
of the number of hours used to com¬ 
pute the value of the jobs under para¬ 
graph (b) of this section. The credit 
given the Homebuyer shall be the 
value of the assigned jobs regardless 
of the number of hours actually 
worked to perform the jobs. 

(3) As an alternative to paragraph 
(c)(2) of this section, the contractor 
may estimate the number of hours of 
Homebuyer work required to perform 
the Jobs and may make assignments to 
the Homebuyers in terms of numbers 
of hours of work. In that event, the 
Homebuyer shall be credited for the 
full MH work contribution when the 
number of hours of work assigned to 
him has been completed. 

(d) Record of MH Work. The con¬ 
tractor shall adopt a system (with the 
approval of the IHA) for keeping a 
record of MH work. 

(e) Failure to Provide MH Work. (1) 
The IHA shall to the extent feasible 
monitor the performance of MH work 
so that problems in the performance 
of MH work can be anticipated and 
avoided, or effectively dealt with when 
they occur. The IHA may terminate 
the MHO Agreement if the Home- 
buyer is unable or unwilling to pro¬ 
vide, or for any other reason fails to 
provide, the MH work obligation. 

(2) If in the judgment of the con¬ 
tractor a Homebuyer is not meeting 
his MH work obligations, the contrac¬ 
tor may request the assistance of the 
IHA. Where the deficiency cannot oth¬ 
erwise be remedied, the contractor 
may request the IHA to terminate the 
Homebuyer’s MHO Agreement and 
select another Homebuyer to provide 
the MH work. 

(3) If the contractor calls upon the 
IHA to terminate the MHO Agree¬ 
ment and the contractor furnishes to 
the IHA sufficient proof of the alleged 
nonperformance by the Homebuyer, 
the IHA shall then terminate the 
MHO Agreement in accordance with 
the procedures stated in § 805.424(b). 
In the event of such a termination of 
an MHO Agreement, the IHA shall, to 
the extent feasible, select a substitute 
Homebuyer able to provide an MH 
work contribution equal to the value 
of the uncompleted work assignment 
of the terminated Homebuyer. If the 
IHA finds it is not feasible to select 
such a substitute, the contractor shall 
nevertheless not be excused from his 
obligation to achieve acceptable com¬ 


pletion of all the contract work with¬ 
out an increase in the Total Contract 
Price or Price Payable to Contractor. 

§ 805.411 Cash contribution. 

The MHO Agreement may provide 
for a contribution of cash in a lump 
sum. or under a planned installment 
schedule, so long as the full amount of 
the cash contribution is to be received 
by the IHA not later than the date the 
Home is available for occupancy. (For 
exceptions see § 805.409(b) and 
§ 805.415(a)(2)(ii).) Payments of con¬ 
tributed cash shall be made to the 
IHA and shall be utilized for the pay 
ment of Development Costs. 

§805.412 Materials or equipment contri¬ 
bution. 

If any part of a Homebuyer's MH 
Contribution is to be provided by fur¬ 
nishing materials or equipment, such 
contribution shall be provided and ac¬ 
counted for in accordance with the 
special provisions of the Construction 
Contract covering such contribution, 
which provisions shall include a state 
ment of the kind, quality and value of 
such contributed materials and equip¬ 
ment. 

§805.413 Special requirements for MH 
construction contracts. 

(a) Special Provisions to be Included 
in Advertisements. The advertisement 
for an MH Construction Contract 
shall state that: 

(1) The Project is an MH Project; 

(2) The contractor may obtain a 
copy of the proposed MH Construc¬ 
tion Contract and form of MHO 
Agreement; 

(3) The contractor may obtain a list¬ 
ing of the Homebuyers whose sites 
have received HUD tentative site ap¬ 
proval, and a specification of the 
sources, forms and amounts of the Mil 
Contributions to be utilized by the 
contractor; 

(4) The contractor shall be permit¬ 
ted to review information relating to 
the ability and capacity of each Home- 
buyer to provide MH w'ork, and to in¬ 
terview the Homebuyers: 

(5) By submitting a bid or proposal, 
the contractor agrees that, except as 
he may specify in his bid, the selected 
Homebuyers have the ability and ca¬ 
pacity to provide the required MH 
work; and 

(6) Substitution of a Homebuyer 
shall be subject to the approval of the 
contractor, but only with respect to 
the ability and capacity of the subsi- 
tute Homebuyer to provide MH work. 

(b) Workmen’s Compensation Insur¬ 
ance. The contractor shall provide 
Workmen’s Compensation Insurance 
for Homebuyers and those authorized 
to provide work on their behalf. Ii 
such insurance is not available, the 
contractor shall obtain private insur- 
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ance of substantially comparable cov¬ 
erage. 

(c) Responsibility of Contractor. The 
Construction Contract shall provide 
that the contractor shall be responsi¬ 
ble for acceptable completion of all 
the Homes, including the tasks as¬ 
signed to Homebuyers for MH work 
credit. 

(d) Total Contract Price and Price 
Payable to Contractor. The Total Con¬ 
tract Price shall include the sum of (1) 
the values of the MH work to be per¬ 
formed, and (2) the value of any mate¬ 
rials and equipment to be provided as 
an MH Contribution. The Price pay¬ 
able to Contractor shall be the Total 
Contract Price, less the sum of para¬ 
graph (d)(1) and (2) of this section. 
The Total Contract Price shall not 
exceed the HUD-approved estimate of 
the cost of constructing the Project 
without the use of any MH Contribu¬ 
tions. 

§805.414 TWsposition of contributions on 
termination before date of occupancy. 

(a) If an MHO Agreement is termi¬ 
nated by the IHA or the Homebuyer 
before the Date of Occupancy, the 
Homebuyer shall not receive any reim¬ 
bursement or return of property on ac¬ 
count of any contribution, unless the 
IHA makes & determination, subject to 
HUD approval, that the termination is 
warranted by reason of unforeseen cir¬ 
cumstances beyond the Homebuyer’a 
control, or other unforeseen compel¬ 
ling circumstances. If such a determi¬ 
nation is made: 

(1) The Homebuyer may be reim¬ 
bursed for any cash materials or 
equipment contributed by the Home- 

buyer. 

(2) If the Homebuyer contributed 
land as a Project site, the site may be 
returned if (i) construction has not 
started on the site or construction on 
the site is minimal, and (ii) if the 
scope of the Construction Contract is 
affected, an appropriate reduction in 
the Total Contract Price and Price 
Payable to Contractor has been agreed 
to with the contractor. If the site is 
not returned and is used in the Proj¬ 
ect. the terminated Homebuyer shall 
be reimbursed for the amount speci¬ 
fied in the MHO Agreement for the 
land contribution. 

(3) The terminated homebuyer shall 
have no right to any reimbursement or 
return of property on account of any 
tribal contribution, or on account of 
the value of any MH work contribu¬ 
tion. 

<b) The amount of any credit for 
non-land contributions by a terminat¬ 
ed Homebuyer. other than a contribu¬ 
tion for which reimbursement or 
return of property was made in ac¬ 
cordance with paragraph (a) of this 
section, shall be credited in equal 
shares to the Unrefundable MH Re¬ 


serves of all the Homebuyers in the 
Project, Including a substitute Home- 
buyer (see § 805.421(a)). 

(c) The amount of any credit on ac¬ 
count of any tribal non-land contribu¬ 
tion on behalf of any terminated 
Homebuyer shall be credited to the 
Unrefundable MH Reserve maintained 
for the substituted Homebuyer. (see 
§ 805.421(a)). 

(d) The amount of any credit on ac¬ 
count of any land contribution for 
which reimburement or return of 
property in accordance with para¬ 
graph (a) of this section is not made, 
and of any credit on account of the 
terminated Homebuyer’s share of the 
credits for homesites contributed by 
the tribe, shall be pooled and shared 
equally by all the Homebuyers in ac¬ 
cordance with § 805.408(c)(1). 

$805,415 Actions upon completion; com¬ 
mencement of occupancy. 

(a) Notice. (1) Upon acceptance by 
the IHA from the contractor of the 
Home as ready for occupancy, the IHA 
shall determine whether the Home- 
buyer’s full MH Contribution has been 
provided and, in the event of an af¬ 
firmative determination, the Home- 
buyer shall be notified in writing that 
his Home Is available for occupancy as 
of a date specified in the notice (“Date 
of Occupancy”). 

(2) If the IHA determines that the 
Homebuyer has not fully provided his 
MH Contribution, the Homebuyer 
shall be so notified in writing and: 

(i) The notice shall specify the time 
by which the Homebuyer’s full MH 
Contribution shall be provided and 
shall state that the Homebuyer may 
not commence occupancy until the 
Homebuyer’s full MH Contribution 
has been provided, or 

(ii) If there is special justification 
for permitting occupancy prior to com¬ 
pletion of the Homebuyer’s MH Con¬ 
tribution (such as prevention of van¬ 
dalism or unacceptable hardship to 
the family) and there is reasonable as¬ 
surance that the Homebuyer will com¬ 
plete the MH Contribution within an 
acceptable time, the notice may con¬ 
tain a Date of Occupancy. In such case 
the notice shall state that the Home 
may be occupied on such date: Pro¬ 
vided. That a written agreement has 
been entered into by the Homebuyer, 
the IHA and the contractor (if MH 
work is involved) specifying the sched¬ 
ule and other details for completion of 
the MH Contribution. 

(b) Lease Term Under MHO Agree¬ 
ment The term of the Homebuyer’s 
lease under the MHO Agreement shall 
be as provided in the MHO Agree¬ 
ment. 

(c) Credits to MH Reserves. Prompt¬ 
ly after the Date of Occupancy the 
IHA shall credit the amount of the 
MH Contributions to the appropriate 


Reserves in accordance with 
§ 805.421(a) and shall provide the 
Homebuyer and the tribal government 
with a statement, approved by HUD. 
of the amounts so credited. 

§ 805.416 Required monthly payments. 

(a) Establishment of Schedule. (l)(i) 
Each Homebuyer shall be required to 
make a monthly payment (“Required 
Monthly Payment”) of no leas than 
the Administration Charge. 

(ii) Subject to the requirement for 
payment of at least the Administra¬ 
tion Charge, each Homebuyer shall 
pay an amount of Required Monthly 
Payment computed by (i) multiplying 
Family Income by a specified percent¬ 
age, and (ii) subtracting from that 
amount the Utility Deduction (as spec¬ 
ified in the approved schedule). The 
specified percentage shall be no less 
than 15 percent and no more than 25 
percent, as determined by the IHA. 

(2) The IHA’s schedule may provide 
that the Required Monthly Payment 
shall not be more than a maximum 
amount as determined under the regu¬ 
lations. provided that this maximum 
shall not be less than the sum of: 

(i) The Administration Charge, and 

(ii) The monthly debt service 
amount shown on the Homebuyer’s 
Purchase Price Schedule. 

(b) Amount of Required Monthly 
Payment The Homebuyer shall pay to 
the IHA during the lease term a 
monthly payment (“Required Month¬ 
ly Payment”) determined in accord¬ 
ance with the IHA’s HUD-approved 
schedule and regulations. If the Re¬ 
quired Monthly Payment exceeds the 
Administration Charge, the amount of 
the excess shall be credited to the 
Home- buyer’s Monthly Equity Pay¬ 
ments Account (see $ 805.421(b)(1)). 

(c) Definitions Used in Determining 
Required Monthly Payment For the 
purpose of determining the amount of 
the Required Monthly Payment: 

(1) The definitions of “Family 
Income” and “Total Family Income” 
as stated in 24 CFR, 860.403(f) and 
860.403(o), shall be applicable; 

(2) “Utility Deduction” shall mean 
the amount estimated by the IHA, and 
approved by HUD, for the monthly 
cost to the Homebuyer for the reason¬ 
able use of utilities which he is obli¬ 
gated to provide under the MHO 
Agreement; and 

(3) “Utilities” shall mean water, elec¬ 
tricity, gas, other heating, refrigera¬ 
tion and cooking fuels and sewerage 
services. (Telephone service is not in¬ 
cluded as a utility.) 

(d) Adjustments in the Amount of the 
Required Monthly Payment After the 
Initial determination of a Homebuyer’s 
Required Monthly Payment, the IHA 
shall increase or decrease the amount 
of such payment in accordance with 
the HUD-approved schedule or regula- 
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tions to reflect changes in Family 
Income (pursuant to a reexamination 
by the IHA), adjustments in the Ad¬ 
ministration Charge, or in any of the 
other factors affecting computation of 
the Homebuyer’s Required Monthly 
Payment. 

(2) In order to accommodate wide 
fluctuations in the burden of making 
Required Monthly Payments due to 
seasonal conditions, an IHA may agree 
with any Homebuyer for payments to 
be made in accordance with a season¬ 
ally adjusted schedule which assures 
full payment of the required amount 
for each year. 

§ 805.417 Inspection*; responsibility for 
items covered by warranty. 

(a) Inspection Before Move-In and 
Identification of Warranties. (I) In 
order that there shall be a record of 
the condition of the Home as of the 
Date of Occupancy, an inspection of 
the Home by the IHA and the Home- 
buyer shall be made as close as possi¬ 
ble to, but not later than, the Date of 
Occupancy. This inspection shall be 
independent of the inspection required 
by § 805.221(c), but may, if feasible, be 
combined with such inspection. After 
the inspection, the IHA inspector shall 
give the Homebuyer a written state¬ 
ment, signed by the inspector, of the 
condition of the Home and equipment. 
If the Homebuyer concurs with the 
statement, he shall sign a copy of the 
statement. If the Homebuyer does not 
concur, he shall state his objections. 
The inspector shall note all such ob¬ 
jections on the statement, and the dif¬ 
ferences shall be resolved by the IHA. 

(2) On or before commencement of 
occupancy of each Home, the IHA 
shall furnish the Homebuyer with a 
list of applicable contractor's, manu¬ 
facturers’ and suppliers’ warranties, 
indicating the items covered and the 
periods of the warranties. 

(b) Inspections During Contractor’s 
Warranty Periods; Responsibility for 
Items Covered by Contractor’s , Manu¬ 
facturer’s or Suppliers Warranties. 
The IHA shall inspect the Home in ac¬ 
cordance with the provisions of 
§ 805.222(b) during the contractor’s 
warranty period or periods. Independ¬ 
ent of such IHA inspections, and the 
inspections required under paragraph 

(a) of this section, it shall be the re¬ 
sponsibility of the Homebuyer during 
the period covered by §§ 805.222(b) and 
805.417(a) and subsequently for the 
duration of the applicable warranties, 
to promptly inform the IHA in writing 
of any deficiencies arising during the 
warranty periods (including manufac¬ 
turers’ and suppliers’ warranties) so 
that the IHA may enforce any rights 
under the applicable warranties. If a 
Homebuyer fails to furnish such a 
written report in time, and the IHA is 
subsequently unable to obtain redress 


under the warranty, correction of the 
deficiency shall be the responsibility 
of the Homebuyer. 

(c) Inspection Upon Termination of 
Agreement If the MHO Agreement is 
terminated for any reason after com¬ 
mencement of occupancy, the IHA 
shall inspect the Home, after notifying 
the Homebuyer of the time for the in¬ 
spection, and shall give the Home- 
buyer a written statement of the cost 
of any maintenance work required to 
put the Home in satisfactory condition 
for the next occupant (see 
§ 805.424(d)( 1 )(i)). 

(d) Homebuyer Participation in In¬ 
spections. The Homebuyer shall be no¬ 
tified that he or his representative 
may join in the inspection made pur¬ 
suant to this section. 

(e) Permission for Inspections. The 
Homebuyer shall permit the IHA to 
inspect the Home at reasonable hours 
and intervals during the lease term in 
accordance with rules established by 
the IHA. 

§805.418 Maintenance, utilities. and use 
of home. 

(a) Maintenance. (1) Homebuyer’s 
Responsibility for Maintenance. The 
Homebuyer shall be responsible for 
maintenance of the Home, including 
all repairs and replacements (includ¬ 
ing repairs and replacements necessi¬ 
tated by damage from any cause). The 
IHA shall not be obligated to pay for 
or to provide any maintenance of the 
Home other than the correction of 
warranty items reported during the 
applicable warranty period. 

(.2) Homebuyer’s Failure to Perform 
Maintenance, (i) Failure of the Home- 
buyer to perform his maintenance ob¬ 
ligations constitutes a breach of the 
MHO Agreement. Upon a determina¬ 
tion by the IHA that a breach has oc¬ 
curred, the IHA shall require the 
Homebuyer to agree to a specific plan 
of action to cure the breach and to 
assure future compliance. The plan 
shall provide for maintenance work to 
be done within a reasonable time by 
the Homebuyer, or to be done by the 
IHA and charged to the Homebuyer’s 
MEPA. If the Homebuyer fails to 
agree to a reasonable plan or fails to 
carry out the agreed to plan, the MHO 
Agreement shall be terminated in ac¬ 
cordance with §§ 805.424(a) and 
805.424(b). 

(ii) If the condition of the property 
creates a hazard to the life, health or 
safety of the occupants, or if there is 
an immediate risk of serious damage 
to the property if the condition is not 
corrected, the IHA shall have the 
work done, and charge the cost there¬ 
of to the Homebuyer’s MEPA in ac¬ 
cordance with § 805.421(c). 

(iii) Any maintenance work per¬ 
formed by the IHA shall be accounted 
for through a work order stating the 


nature of and charge for the work. 
The Homebuyer shall receive a copy 
of all work orders for his Home. 

(b) Homebuyer’s Responsibility for 
Utilities. The Homebuyer shall fur¬ 
nish his own utilities. The IHA shall 
have no obligation to do so. However, 
if the IHA determines that the Home- 
buyer is unable to provide his utilities, 
and that this inability creates condi¬ 
tions which are hazardous to life, 
health or safety of the occupants, or 
threaten immediate serious damage to 
the property, the IHA may provide 
the utilities and charge the Home- 
buyer’s MEPA for doing so (subject, 
however, to the limitation provided at 
§805.421(0(4)). 

(c) Obligations with Respect to 
Home and Other Persons and Proper¬ 
ty. The Homebuyer shall agree: 

(1) To use the Home only as a place 
to live for (i) himself and the members 
of his family listed in a schedule ap¬ 
pended to the Homebuyer’s MHO 
Agreement, (ii) children born to or 
adopted by members of such family 
after the date of the MHO Agreement, 
and foster children, (iii) persons pro¬ 
viding live-in care for a member of the 
Homebuyer family, and (iv) aged or 
widowed parents of the Homebuyer or 
spouse; other family members may live 
in the Home only with the prior writ¬ 
ten approval of the IHA; 

(2) Not to sublet his Home without 
the prior written approval of the IHA; 

(3) To abide by necessary and rea¬ 
sonable regulations promulgated by 
the IHA for the benefit and well-being 
of the Project and the Homebuyers. 
which shall be prominently posted in 
the IHA office; 

(4) To comply with all obligations 
imposed upon Homebuyers by applica¬ 
ble provisions of building and housing 
codes materially affecting health and 
safety: 

(5) To keep the Home and such 
other areas as may be assigned to him 
for his exclusive use in a clean and 
safe condition; 

(6) To dispose of all ashes, garbage, 
rubbish, and other waste from the 
Home in a sanitary and safe manner; 

(7) To use only in a reasonable 
manner all electrical, plumbing, sani¬ 
tary, heating, ventilating, air-condi¬ 
tioning and other facilities and appur¬ 
tenances; 

(8) To refrain from, and to cause his 
household and guests to refrain from, 
destroying, defacing, damaging, or re¬ 
moving any part of the Home or Proj¬ 
ect; 

(9) To conduct himself and cause 
other persons who are on the premises 
with his consent to conduct them¬ 
selves in a manner which will not dis- 
trub the neighbors’ peaceful enjoy¬ 
ment of their accommodations and 
will be conducive to maintaining the 
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Project in a decent, safe and sanitary 
condition; and 

(10) To refrain from illegal or other 
activity which impairs the physical or 
social environment of the Project. 

(d) Structural Changes. A Home- 
buyer shall not on his own initiative 
make any structural changes in or ad¬ 
ditions to his Home unless the IHA 
has first determined in writing that 
such change would not (1) impair the 
value of the Home, the surrounding 
Homes, or the Project as a whole; or 

(2) affect the use of the Home for resi¬ 
dential purposes; or (3) violate HUD 
requirements as to construction and 
design. Any changes made in accord¬ 
ance with this section .shall be at the 
Homebuyer’s expense (and not from 
any Reserve or Account created under 
the MHO Agreement), and in the 
event of termination of the MHO 
Agreement the Homebuyer shall not 
be entitled to any compensation for 
such changes or additions. 

§ 805.119 Administration charge and oper¬ 
ating expense. 

(a) Administration Charge . The 
term “Administration Charge” means 
the amount budgeted per unit month 
for operating expense exclusive of the 
costs of Independent Public Account¬ 
ant audits. 

(b) Components of Operating Ex¬ 
pense. The term “operating expense" 
means the amount budgeted for the 
following operating expense catego¬ 
ries, and any other operating expense 
categories included in the IHA’s HUD- 
approved operating budget for a fiscal 
year or other budget period: 

(1) Administration. Administrative 
salaries: travel; legal expenses; post¬ 
age; telephone and telegraph; office 
supplies, space, maintenance, and utili¬ 
ties; accounting services; and Inde¬ 
pendent Public Accountant audits ap¬ 
proved by HUD (the costs of which 
shall be reimbursed by HUD). 

(2) General Expense. The cost of pre¬ 
miums for fire and other Insurance: 
payments in lieu of taxes, if any; pay¬ 
roll taxes; etc. 

(3) Contribution to Operating Re¬ 
serve. An estimate of the amount re¬ 
quired to accumulate an Operating 
Reserve for the Project as provided in 
§805.420. 

§ 805.120 Operating reserve. 

(a) The IHA shall maintain an Oper¬ 
ating Reserve for the Project in an 
amount sufficient for working capital 
purposes, for estimated future non¬ 
routine requirements for IHA-owned 
administrative facilities and common 
property, and for unanticipated proj¬ 
ect requirements approved by HUD. 
T he contribution for this reserve pur¬ 
suant to § 805.419(b)(3) shall be deter¬ 
mined by the IHA with the approval 
°f HUD. The minimum amount of 


such contribution during the first 
budget period following the end of the 
Intial Operating Period, as defined in 
the ACC. shall be $2.00 per unit per 
month. The subsequent amount of 
this contribution and the proper 
amount of this contribution and the 
proper amount in this reserve shall be 
increased or decreased annually by the 
IHA. and these amounts shall be in¬ 
cluded in the Operating Budget sub¬ 
mitted to HUD for approval. 

(b) At the end of each fiscal year or 
other budget period the Project Oper¬ 
ating Reserve shall be (1) credited 
with the amount by which operating 
receipts exceed operating expenses of 
the Project for the budget period, or 
(2) charged with the amount by which 
operating expenses exceed operating 
receipts of the Project for the budget 
period to the extent of the balance in 
the Operating Reserve. 

§ 805.421 Homebuyer reserves and ac¬ 
counts. 

(a) Refundable and Unrefundable 
MH Reserves (“Reserves ”). (1) The 
IHA shall establish as of the Date of 
Occupancy separate Refundable and 
Undrefundable MH Reserves for each 
Homebuyer. 

(2) The Refundable MH Reserve 
shall be credited with the amount of 
the Homebuyer’s non-land MH Contri¬ 
bution. 

(3) The Unrefundable MH Reserve 
shall be credited (i) with the amount 
of the Homebuyer’s share of any cred¬ 
its for land contributed to the Project, 
as determined in accordance with 
§805.408 (c)(2), (ii) the Homebuyer’s 
share of any tribal non-land contribu¬ 
tion to the Project, and (iii) the Home- 
buyer’s share pursuant to § 805.414(b) 
of any credit for non-land contribu¬ 
tions by a terminated Homebuyer. 

(4) When it becomes necessary to 
draw against either the Refundable 
MH Reserve or the Unrefundable MH 
Reserve, the IHA shall requisition the 
funds from HUD as an advance 
against the Project Loan pursuant to 
the ACC. The amount of these bor¬ 
rowings, along with other Develop¬ 
ment Costs, are repaid by HUD annual 
contributions payments made pursu¬ 
ant to the ACC. 

(b) Equity Accounts C 4 Accounts % *\ 
(1) Monthly Equity Payments Account 
C'MEPA **). The IHA shall maintain a 
separate MEPA for each Homebuyer. 
The IHA shall, as provided in § 805.416 
(a), credit this account with the 
amount by which each Required 
Monthly Payment exceeds the Admin¬ 
istration Charge. 

(2) Voluntary Equity Payments Ac¬ 
count. The IHA shall maintain a sepa¬ 
rate Voluntary Equity Payments Ac¬ 
count for each Homebuyer. The IHA 
shall credit this account with the 
amounts of any periodic or occasional 


voluntary payments (over and above 
the Required Monthly Payments) the 
Homebuyer may desire to make to ac¬ 
quire ownership of the Home within a 
shorter period of time. 

(3) Investment of Excess. When the 
aggregate amount of funds held by 
the IHA in the MEPAs and Voluntary 
Equity Payments Accounts of all the 
Homebuyers in the Project exceeds 
the estimated expenditure require¬ 
ments for 90 days, the IHA shall 
invest the excess in federally insured 
savings accounts, in federally insured 
credit unions, or in securities approved 
by HUD. Income earned on the invest¬ 
ment of such funds shall periodically, 
but at least annually, be prorated and 
credited to each Homebuyer’s MEPA 
and Voluntary Equity Payments Ac¬ 
count, in proportion to the amount in 
each such account on the date of pro¬ 
ration. 

(c) Charges for Maintenance. (1) If 
the IHA has maintenance work done 
in accordance with § 805.418(a)(2), the 
cost thereof shall be charged to the 
Homebuyer’s MEPA. 

(2) At the end of each fiscal year, 
the debit balance, if any. in the MEPA 
shall be charged, first, to the Volun¬ 
tary Equity Payments Account, 
second, to the Refundable MH Re¬ 
serve and. Third, to the Unrefundable 
MH Reserve, to the extent of the 
credit balances in such Account and 
Reserves. 

(3) In lieu of charging the debit bal¬ 
ance in the MEPA to the Homebuyer’s 
Refundable MH Reserve and/or Unre¬ 
fundable MH Reserve (but not in lieu 
of charging his Voluntary Equity Pay¬ 
ments Account), the IHA may allow 
the debit balance to remain in the 
MEPA pending replenishment from 
subsequent credits to the Homebuyer’s 
MEPA. 

(4) The IHA shall at no time permit 
the accumulation of a debit balance in 
the MEPA in excess of the sum of the 
credit balances in the Homebuyer’s 
Refundable and Unrefundable MH Re¬ 
serves unless the expenditure is re¬ 
quired to alleviate a hazard to the life, 
health or safety of the occupants, or 
to alleviate an immediate risk of seri¬ 
ous damage to the property, and the 
source of funds for reimbursement to 
the IHA is specifically approved by 
HUD. 

(d) Disposition of Reserves and Ac¬ 
counts Upon Acquisition of Owner¬ 
ship. When the Homebuyer purchases 
his Home, the balances in the Home- 
buyer’s Reserves and Accounts shall 
be disposed of in accordance with 
§ 805.422(d)(3). 

(e) Disposition of Reserves and Ac¬ 
counts Upon Termination of the Agree¬ 
ment. If the MHO Agreement is termi¬ 
nated by the Homebuyer or the IHA, 
the balances in the Homebuyer's Re- 
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serves and Accounts shall be disposed 
of in accordance with § 805.424(d). 

(f) Use of Reserves and Accounts: 
Nonassignability. The Homebuyer 
shall have no right to receive or use 
the funds in any Reserve or Account 
except as provided in the MHO Agree¬ 
ment, and the Homebuyer shall not, 
without approval of the IHA and 
HUD. assign, mortgage or pledge any 
rights in the MHO Agreement or to 
any Reserv e or Account. 

§ 805.422 PurchaM.* of home. 

(a) When Home May Be Purchased. A 
Homebuyer may at his option purchase 
his Home on or after the Date of Occu¬ 
pancy, but only if the Homebuyer has 
met all of his obligations under the 
MHO Agreement. 

(b) Purchase Price and Purchase 
Price Schedule. (1) Determination of 
Initial Purchase Price. The IHA shall 
determine the Initial Purchase Price 
of a Home for the Homebuyer who 
first occupies the Home pursuant to 
an MHO Agreement as follows: 

Step 1: Prom the estimated Total Develop¬ 
ment Cost (including the MH Contributions 
and the full amount for contingencies as au¬ 
thorized by HUD) of the Project as shown 
in the development cost budget in effect at 
the time of execution of the Construction 
Contract, deduct the amounts, if any. attrib¬ 
utable to (i) relocation costs, (ii) counseling 
costs, and (iii) the cost of any community, 
administration or management facilities, in¬ 
cluding the land, equipment and furnishings 
attributable to such facilities as set forth in 
the Development Program for the Project. 

Step 2: Deduct the total amount attributa¬ 
ble to land for the Project (Including MH 
Contribution credits for land, but not in¬ 
cluding land attributable to community, ad¬ 
ministration or management facilities) from 
the amount determined in Step 1. 

Step 3: Multiply the amount determined 
In Step 2 by a fraction of which the numera¬ 
tor is the prototype cost for the size and 
type of Home being constructed for the 
Homebuyer and the denominator is the sum 
of the unit prototype costs for the Homes of 
various sizes and types comprising the Proj¬ 
ect. 

Step 4: Determine the amount chargeable 
to Development Cost for acquisition of the 
homes!te (the assigned value of the home- 
site in accordance with section 805.408<cXl) 
or the actual cost of the homesite. and not 
the Homebuyer's share of the aggregate 
credit for all the contributed homesites.) 

Step 5: Add the amount determined in 
Step 4 to the amount determined in Step 3. 
The sum determined under this step shall 
be the Initial Purchase Price of the Home. 

(2) Purchase Price Schedule t. As 
promptly as possible after execution 
of the Construction Contract, the IHA 
shall furnish to the Homebuyer a 
statement of the Initial Purchase 
Price of the Home and a Purchase 
Price Schedule. The Purchase Price 
Schedule shall (i) show the monthly 
amortization of the Initial Purchase 
Price over a 25-year period, (ii) state 


the monthly debt service amount upon 
which the schedule is based, and (iii) 
state that such amortization shall 
commence with the first day of the 
month following the Date of Occupan¬ 
cy. The schedule shall be computed on 
the basis of a rate of interest equal to 
the Minimum Loan Interest Rate for 
the Project as stated in the ACC. 

(c) Initial Purchase Price and Pur¬ 
chase Price Schedule for Subsequent 
Homebuyer. (1) Subsequent Home- 
buyer. “Subsequent Homebuyer” 
means a Homebuyer other than the 
Homebuyer who first occupies a Home 
pursuant to an MHO Agreement. 

(2) Determination of Initial Pur¬ 
chase Price. The Initial Purchase Price 
for a Subsequent Homebuyer shall be 
the lower of the current appraised 
value or the current replacement cost 
of the Home, both as determined or 
approved by HUD. 

(3) Purchase Price Schedule. Each 
Subsequent Homebuyer shall be pro¬ 
vided with a Purchase Price Schedule 
showing (1) the monthly declining 
purchase price over a 25 year period 
commencing with the first day of the 
month following the effective date of 
the Homebuyers Ownership Opportu¬ 
nity Agreement of the Subsequent 
Homebuyer and (2) the level monthly 
debt service amount necessary to com¬ 
plete amortization of the initial pur¬ 
chase price over such period at the in¬ 
terest rate used to compute the Pur¬ 
chase Price Schedule for the first 
homebuyer. 

(d) Conveyance of Home . <1) 

Amounts To Be Paid. The purchase 
price shall be the amount shown on 
the Purchase Price Schedule for the 
month in which the settlement date 
falls. 

(2) Settlement Costs. Settlement 
Costs are the casts incidental to ac¬ 
quiring ownership, including, e.g., the 
cost and fees for credit report, field 
survey, title examination, title insur¬ 
ance, inspections, attorneys other 
than the IHA’s attorney, closing, re¬ 
cording, transfer taxes, financing fees 
and mortgage loan discounts. Settle¬ 
ment Costs shall be paid by the Home- 
buyer, who may use any Reserves or 
Accounts available for this purpose in 
accordance with paragraph (d) (3) of 
this section. 

(3) Disposition of Homebuyer Re¬ 
serves and Accounts. When the Home- 
buyer purchases the Home the net 
credit balances in the Homebuyer's 
Reserves and Accounts under § 805.421 
shall be applied in the following order: 

<i) If the IHA finances purchase of 
the Home in accordance with 
§805.423, the MEPA and the Volun¬ 
tary Equity Payments Account shall 
be charged, to the extent of the net 
credit balance of these Accounts, first, 
for the initial payment for fire and ex¬ 
tended coverage insurance on the 


Home after conveyance and, second, 
for establishment of a Homeowners 
maintenance reserve. Any further 
amounts necessary for these purposes 
shall then be charged against the MH 
Reserves; 

(li) For application to Settlement 
Costs if the Homebuyer so directs: 

(iii) To payment of the purchase 
price: and 

(iv) For refund to the Homebuyer. 

(4) Settlement A Home shall not be 
conveyed until the Homebuyer has 
met all his obligations under the MHO 
Agreement. The settlement date shall 
be mutually agreed upon by the par¬ 
ties. On the settlement date the 
Homebuyer sh^all receive the docu¬ 
ments necessary to convey to the 
Homebuyer the IHA’s right, title and 
interest in the Home, subject to any 
applicable restrictions of covenants as 
expressed in such documents. The re¬ 
quired documents shall be approved 
by the attorneys representing the IHA 
and HUD. and by the Homebuyer or 
his attorney. 

(5) IHA Investment of Purchase 
Price Payments , and Remittance to 
HUD. After conveyance, all funds held 
or received by the IHA which are ap¬ 
plied to payment of the purchase price 
of a Home by a Homebuyer or Home- 
owner shall be held separate from 
other Project funds, shall not be used 
for development or operating expenses 
of any Project, and shall be invested in 
accordance with HUD requirements. 
Such funds include the amount ap¬ 
plied to payment of the purchase price 
from the MEPA and the Voluntary 
Equity Payments Account; any cash 
paid in by the Homebuyer for applica¬ 
tion to the purchase price; and, if the 
IHA finances purchase of the Home in 
accordance with § 805.423, any portion 
of the mortgage payments by the 
Homeowner attributable to payment 
of the debt service (principal and in¬ 
terest) on the mortgage. At such inter¬ 
vals as HUD may direct, the IHA shall 
remit to HUD all such funds, and all 
income earned on the investment of 
such funds. 

(e) Notice of Eligibility for Financ¬ 
ing. (I) The IHA shall at the time of 
each examination or reexamination of 
the family’s earnings and other 
income determine among other things 
whether the Homebuyer is eligible for 
IHA Homeownership Financing under 
§805.423. If the IHA determines that 
the Homebuyer is eligible, it shall 
notify the Homebuyer in writing and 
shall state that it will make available 
IHA Homeow r nership Financing to 
enable the Homebuyer to purchase 
the home, and until the Homebuyer 
purchases the home, his or her status 
will be as provided in § 804 . 422 (e)( 2 ). 
the text of which, appropriately modi¬ 
fied. shall be set forth in the letter of 
notification. 
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(2) After the IHA has given notice in 
accordance with paragraph (e)(1) of 
this section that the Homebuyer is eli¬ 
gible for IHA Homeownership Financ¬ 
ing, and until the Homebuyer pur¬ 
chases his Home, he shall have all the 
rights of a Homebuyer (including the 
right to continue accumulating credits 
in the MEPA and Voluntary Equity 
Payments Account) and shall be sub¬ 
ject to all the obligations under the 
MHO Agreement (including the obli¬ 
gation to make monthly payments 
based on income). However, during 
this period there shall be no reduction 
in the purchase price pursuant to the 
Purchase Price Schedule, and the pur¬ 
chase price at the time the Home- 
buyer purchases his Home shall be the 
amount shown on the Purchase Price 
Schedule for the month the IHA gave 
the notice in accordance with para¬ 
graph (e) (1) of this section. 

§ 805.423 IHA homeownership financing. 

(a) Eligibility. The Homebuyer shall 
be eligible for IHA Homeownership Fi¬ 
nancing when the IHA determines 
that: 

(1) he can pay: (i) The amount nec¬ 
essary for Settlement Costs, (ii) the 
initial payment for fire and extended 
coverage insurance carried on the 
Home after conveyance, and (iii) 
$1,500 for the Homeowner’s mainte¬ 
nance reserve (these amounts may be 
paid by application of balances in the 
Homebuyer’s Reserves or Accounts, or 
from other Homebuyer sources); and 

(2) The Homebuyer’s income has 
reached the level, and is likely to con¬ 
tinue at such level, at which 25 per¬ 
cent of monthly Family Income is at 
least equal to the sum of the'monthly 
debt service amount shown on the Ho¬ 
mebuyer’s Purchase Price Schedule 
and the IHA’s estimates, approved by 
HUD, of the following monthly pay¬ 
ments and allowances: 

(A) Payment for fire and extended 
coverage insurance; 

(B) Payment for taxes and special 
assessments, if any; 

(C) The IHA mortgage servicing 
charge; 

(D) Amount necessary for mainte¬ 
nance of the Home: and 

(E) Amount necessary for utilities 
for the Home. 

<b) Promissory Note . Mortgage , and 
Mortgage Amortization Schedule. (1) 
When IHA Homeownership Financing 
is utilized the Homebuyer shall ex¬ 
ecute and deliver a Promissory Note 
and Mortgage. The Mortgage shall be 
a first lien on the property, shall be in 
form approved by HUD. shall be re¬ 
corded by the IHA. and shall secure 
Performance of all the terms and con¬ 
ditions of the Promissory Note. The 
principal amount of the Promissory 
Note shall be equal to the unpaid bal¬ 
ance of the purchase price of the 


Home as determined in accordance 
w r ith §805.422. The Promissory Note 
and/or Mortgage shall contain provi¬ 
sions required by HUD which, among 
other things, will provide for adjust¬ 
ment of monthly mortgage payments 
in the event of a reduction in income, 
and for a maintenance reserve of 
$1,500 to be used if the Homeowmer 
has no other funds reasonably availa¬ 
ble to pay for expenses such as main¬ 
tenance, insurance, and taxes. 

(2) The IHA shall furnish the Home- 
buyer a Mortgage Amortization Sched¬ 
ule based on the amount of the Prom¬ 
issory Note. This schedule shall pro¬ 
vide for monthly reductions in and 
complete amortization of the principal 
amount of the Promissory Note, and 
shall show* the level monthly debt 
service amount needed to complete the 
amortization. The amortization period 
shall commence on the first day of the 
month following the date of settle¬ 
ment and shall end on the first day 
after the end of the period covered by 
the Homebuyer’s Purchase Price 
Schedule. The rate of interest shall be 
the FHA maximum interest rate for 
home mortgages in effect at the time 
of settlement. 

<c) Insurance. Fire and extended 
coverage insurance in an amount and 
on terms acceptable to HUD shall be 
obtained by the IHA prior to settle¬ 
ment and shall be maintained until 
termination of the obligation under 
the Mortgage. The Homeowner shall 
make payments to the IHA to cover 
the cost of the insurance. 

(d) Disposition of Servicing Fees and 
Mortgage Debt Service Payments. The 
amount of the mortgage servicing fees 
collected from the Homeowner under 
Promissory Note may be retained by 
the IHA, and utilized as Project oper¬ 
ating receipts. The total amount of 
the mortgage payments collected 
which are attributable to payment of 
debt service (principal and interest) on 
the mortgage shall be remitted to 
HUD in accordance with § 805.422 
(d)(5). 

(e) Occupancy , Care and Use of 
Home. The IHA shall promulgate 
rules and regulations which are con¬ 
sistent with the provisions of 
§ 805.418(c) concerning occupancy, 
care and use of their Homes by Home- 
owners. 

§805.121 Termination of MHO agreement. 

(a) Termination Upon Breach. In 
the event the Homebuyer fails to 
comply with any of his obligations 
under the MHO Agreement, the IHA 
may terminate the MHO Agreement. 
Misrepresentation or withholding of 
material information in applying for 
admission or in connection with any 
subsequent reexamination of income 
and family composition constitutes a 
breach of the Homebuyer’s obligations 


under the MHO Agreement. “Termi¬ 
nation” as used in the MHO Agree¬ 
ment does not include acquisition of 
ownership by the Homebuyer. 

(b) Notice of Termination of MHO 
Agreement by the IHA; Right of Home - 
buyer to Respond. Termination of the 
MHO Agreement by the IHA for any 
reason shall be by written Notice of 
Termination. Such notice shall state 
(1) the reason for termination; (2) that 
the Homebuyer may respond to the 
IHA in writing or in person, within a 
specified reasonable period of time re¬ 
garding the reason for termination; (3) 
that in such response he may be repre¬ 
sented or accompanied by a person of 
his choice, including a representative 
of the tribal government; (4) that the 
IHA will advise the tribal government 
concerning the termination; (5) that if. 
within 30 days after the date of re¬ 
ceipt of the Notice of Termination, the 
Homebuyer presents to the IHA evi¬ 
dence or assurances satisfactory to the 
IHA that he will cure the breach and 
continue to carry out his MHO obliga¬ 
tions, the IHA may rescind or extend 
the Notice of Termination; and (6) 
that unless there is such recision or 
extension, the lease term and MHO 
Agreement shall terminate on the 
30th day after the date of receipt of 
the Notice of Termination. The IHA 
may. with HUD approval, modify the 
provisions of the Notice of Termina¬ 
tion relating to the procedures for 
presentation and consideration of the 
Homebuyer’s response. In all cases the 
IHA’s procedures for the termination 
of an MHO Agreement shall afford a 
fair and reasonable opportunity to 
have the Homebuyer’s response heard 
and considered by the IHA. Such pro¬ 
cedures shall comply with the Indian 
Civil Rights Act. 

(c) Termination of MHO Agreement 
by Homebuyer. The Homebuyer may 
terminate the MHO Agreement by 
giving the IHA written notice, and the 
lease term and MHO Agreement shall 
terminate on the 30th day after the 
date of receipt of such notice. If the 
Homebuyer vacates the Home without 
notice to the IHA the Homebuyer 
shall remain subject to the obligations 
of the MHO Agreement including the 
obligation to make monthly payments 
until the IHA terminates the MHO 
Agreement in writing. Notice of the 
termination shall be communicated by 
the IHA to the Homebuyer to the 
extent feasible and the termination 
shall be effective on the date stated in 
the notice. 

(d) Disposition of Funds Upon Ter - 
mination of the MHO Agreement. If 
the MHO Agreement is terminated by 
the Homebuyer or the IHA the bal¬ 
ances in the Homebuyer’s Reserves 
and Accounts shall be disposed of as 
follow's: 
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(1) The MEPA shall be charged 
with: 

(1) Any maintenance cost incurred 
by the IHA to put the Home in satis¬ 
factory condition for the next occu¬ 
pant; 

(ii) Any amounts the Homebuyer 
owes the IHA including Required 
Monthly Payments; and 

(iii) The Required Monthly Payment 
for the period the Home is vacant not 
to exceed 30 days from the date of re¬ 
ceipt of the Notice of Termination, or 
if the Homebuyer vacates the Home 
without notice to the IHA. for the 
period ending with the effective date 
of termination by the IHA. 

(2) If after making the charges in ac¬ 
cordance with paragraph (d)<l) of this 
section there is a debit balance in the 
MEPA, the IHA shall charge that 
debit balance, first, to the Voluntary 
Equity Payments Account, second, to 
the Refundable MH Reserve and. 
tliird. to the Unrefundable MH Re¬ 
serve. to the extent of the credit bal¬ 
ances in such Reserves and A ccou nt. If 
the debit balance in the MEPA ex¬ 
ceeds the sum of the credit balances in 
the Voluntary Equity Payments Ac¬ 
count and the Refundable and Unre¬ 
fundable MH Reserves the Homebuyer 
shall be required to pay to the IHA 
the amount of such excess. 

(3) If, after making the charges in 
accordance with paragraph (d)(1) of 
this section there is a credit balance in 
the MEPA, this amount shall be re¬ 
funded to the Homebuyer. 

(4) Any credit balance remaining In 
the Voluntary Equity Payments Ac¬ 
count after making the charges de¬ 
scribed in paragraph (d)(2) of this sec¬ 
tion shall be refunded to the Home- 
buyer. 

(5) Any credit balance remaining in 
the Refundable MH Reserve after 
making the charges described in para¬ 
graph (dX2) of this section shall be re¬ 
funded to the Homebuyer. 

(6) Any credit balance remaining in 
the Unrefundable MH Reserve after 
making the charges described in para¬ 
graph (dX2) of this section is not re¬ 
fundable to the Homebuyer and shall 
be retained by the IHA on behalf of a 
Subsequent Homebuyer. 

(e) Settlement upon Termination. (1) 
Time for Settlement Settlement with 
the Homebuyer following a termina¬ 
tion shall be made as promptly as pos¬ 
sible after all charges provided in 
paragraph (d) of this section have 
been determined and the IHA has 
given the Homebuyer a statement of 
such charges. The Homebuyer may 
obtain a settlement before the actual 
cost of any maintenance required to 
put the Home in satisfactory condition 
for the next occupant has been deter¬ 
mined if the Homebuyer is willing to 
accept the IRA’s estimate of the 
amount of such cost. In such case, the 


amounts to be charged for such main¬ 
tenance shall be based on the IHA’s 
estimate of the cost thereof. 

(2) Disposition of personal property. 
Upon termination, the IHA may dis¬ 
pose of in any lawful manner deemed 
suitable by the IHA any item of per¬ 
sonal property abandoned by the 
Homebuyer in the Home. Proceeds, If 
any, after such disposition, may be ap¬ 
plied to the payment of amounts 
owned by the Homebuyer to the IHA. 

(f) Responsibility of IHA to Termi¬ 
nate. (1) The IHA is responsible for 
taking appropriate action with respect 
to any non-compliance with the MHO 
Agreement by the Homebuyer. In 
cases of non-compliance which are not 
corrected as provided further in this 
paragraph, it is the responsibility of 
the IHA to terminate the MHO Agree¬ 
ment to evict the occupant in accord¬ 
ance with the provisions of this sec¬ 
tion. 

(2) As promptly as possible, after a 
non-compliance comes to the attention 
of the IHA, the IHA shall discuss the 
matter with the Homebuyer and give 
him an opportunity to state any ex¬ 
tenuating circumstances or complaints 
which he may have. A specific plan of 
action shall be agreed upon which will 
indicate specifically how the Home- 
buyer will come into compliance as 
well as any actions by the IHA which 
may be appropriate. This plan shall be 
put in writing and shall be signed by 
both parties. 

(3) Compliance with the plan shall 
be checked by the IHA not later than 
30 days from the date thereof. In the 
event of refusal by the Homebuyer to 
agree to such a plan or failure by the 
Homebuyer to comply with the plan, 
the IHA shall issue a Notice of Termi¬ 
nation of the MHO Agreement and 
evict the Homebuyer in accordance 
with the provisions of this section. 

(4) A record of meetings with Home- 
buyers, written plans of action agreed 
upon, and all other related steps taken 
pursuant to this paragraph (f) shall be 
maintained by the IHA for inspection 
by HUD. 

§805.125 Succession upon death, mental 
incapacity or abandonment 

(a) Definition of "Event" “Event” 
means the death of, or mental inca¬ 
pacity of, or abandonment of the 
Home by. all of the persons who have 
executed the MHO Agreement as Ho- 
mebuyers. 

(b) Designation of Successor by 
Homebuyer. A Homebuyer may desig¬ 
nate as a successor only a person who, 
at the time of the designation, is a 
member of the Homebuyer’s family 
and Is an authorized occupant of the 
Home in accordance with the MHO 
Agreement, or if the designation is 
made before completion of the Home, 
is a member of the Homebuyer’s 


family and is scheduled to be an occu¬ 
pant withn the Home is completed. 
The designation shall be made at the 
time of execution of the MHO Agree¬ 
ment and the Homebuyer may. at any 
subsequent time, change the designa¬ 
tion by written notice to the IHA, and 
designate another successor who 
meets the qualifications of this para¬ 
graph. The designated successor shall 
be entitled to succeed only if. at the 
time of the Event, he meets the condi¬ 
tions stated in paragrpah (c) of this 
section. 

(c) Succession by Persons Designated 
by Homebuyer. Upon occurrence of an 
Event, the person designated as the 
successor shall succeed to the former 
Homebuyer’s rights and responsibil¬ 
ities under the MHO Agreement if the 
designated successor meets the follow¬ 
ing conditions: 

(1) At the time of the Event, (i) the 
successor is a member of the Home- 
buyer’s family who is entitled to live 
in the Home pursuant to the IHA’s 
written approval, and (ii) in the case 
of an Event occurring after commence¬ 
ment of occupancy by the Homebuyer. 
the successor is living in the Home; 

(2) The successor is willing and able 
to pay the Administration Charge and 
to perform the obligations of a Home- 
buyer under an MHO Agreement; and 

(3) The successor executes an as¬ 
sumption of the former Homebuyer's 
obligations under the MHO Agree¬ 
ment. 

(d) Designation of Successor by IHA. 
If at the time of the Event there Is no 
successor designated by the Home- 
buyer. or if any of the conditions in 
paragraph <c) of this section are not 
met by the designated successor, the 
IHA may designate as successor any 
family member who meets all of the 
conditions of paragraph (c) of this sec¬ 
tion. 

(e) Occupancy by Appointed Guard¬ 
ian. If at the time of the Event there 
is no qualified successor designated by 
the Homebuyer or by the IHA in ac¬ 
cordance with the foregoing para 
graphs of this section, and a minor 
child or children of the Homebuyer 
are living in the Home, the IHA may. 
in order to protect their continued oc¬ 
cupancy and opportunity for acquiring 
ownership of the Home, approve as oc¬ 
cupant of the Home an appropriate 
adult who has been appointed legal 
guardian of the children with a duty 
to perform the obligations of the 
MHO Agreement in their interest and 
behalf. 

(f) Succession and Occupancy on 
Restricted Indian Land. In the case of 
a Home on Indian land subject to re¬ 
strictions on alienation under federal 
or state law (including federal trust or 
restricted land as defined in 
§ 805.218(a)(2) and land subject to 
trust or restriction under state law), a 
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person who is prohibited by law from 
succeeding to the IHA’s interest in 
such land may, nevertheless, continue 
in occupancy with all the rights, obli¬ 
gations and benefits of the MHO 
Agreement, modified to conform to 
these restrictions on succession to the 
land. 

(g) Termination in Absence of Quali- 
fied Successor or Occupant If there is 
no qualified successor in accordance 
with any of the foregoing paragraphs 
of this section, the IHA shali termi¬ 
nate the MHO Agreement. 

§ 805.426 Miscellaneous. 

(a) Annual Statement to Homebuyer. 
The IHA shall provide an annual 
statement to the Homebuyer which 
will set forth, at the end of the IHA 
fiscal year, the amount in each of the 
following: (1) The Voluntary Equity 
Payments Account, (2) the MEPA, (3) 
the Refundable MH Reserve, and (4) 
the Unrefundable MH Reserve. The 
statement shall also set forth the re¬ 
maining balance of the purchase price. 

(b) Insurance Prior to Transfer of 
Ownership; Repair or Rebuilding. (1) 
Insurance. The IHA shall carry all in¬ 
surance prescribed by HUD including 
fire and extended coverage insurance 
upon the Home. 

(2) Repair or Rebuilding. In the 
event the Home is damaged or de¬ 
stroyed by fire or other casualty the 
IHA shall consult with the Homebuyer 
as to whether the Home shall be re¬ 
paired or rebuilt. If the IHA deter¬ 
mines that the Home should not be re¬ 
paired or rebuilt, but the Homebuyer 
disagrees, the matter shall be submit¬ 
ted to HUD for final determination. If 
the final determination is that the 
Home should not be repaired or re¬ 
built, the IHA shall terminate the 
MHO Agreement, and the Home- 
buyer’s obligation to make Required 
Monthly Payments shall be deemed to 
have terminated as of the date of the 
damage or destruction. The Home- 
buyer shall in no event be entitled to 
any portion of the insurance proceeds 
upon such damage or destruction. 

(3) Suspension of Payments. In the 
event of termination of an MHO 
Agreement because of damage or de¬ 
struction of the Home, or if the Home 
must be vacated during the repair 
period, the IHA will use its best efforts 
to assist in relocating the Homebuyer. 
If the Home must be vacated during 
the repair period, Required Monthly 
Payments shall be suspended during 
the vacancy period. 

(c) Notices. Any notice by the IHA 
to the Homebuyer required under the 
MHO Agreement or by law shall be de¬ 
livered in writing to the Homebuyer 
personally or to any adult member of 
his family residing in the Home, or 
shall be sent by certified mail, return 
receipt requested, properly addressed, 


postage prepaid. Notice to the IHA 
shall be in writing, and either deliv¬ 
ered to an IHA employee at the office 
of the IHA or sent to the IHA by certi¬ 
fied mail, return receipt requested, 
properly addressed, postage prepaid. 

§ 805.427 Annual contributions contract. 

(a) The ACC for MH Projects placed 
under ACC on or after the effective 
date of this Part and for MH Projects 
converted in accordance with section 
805.428 shall be in the form prescribed 
by HUD for such Projects. Projects 
under this form of ACC shall not be 
consolidated with Projects under 
other forms of ACC. 

(b) The Minimum Loan Interest 
Rate shall be a rate specified by HUD 
in accordance with the Act. 

§ 805.428 Conversion of existing projects. 

(a) Applicability. This §805.428 shall 
govern the conversion of an Existing 
Project to development and operation, 
or to operation only, under this Sub¬ 
part. Any such conversion shall 
become effective upon the dale agreed 
to by the IHA and HUD. 

(b) Obtaining Consent of Home- 
buyers to Conversion. (1) Each Exist¬ 
ing Project shall be converted as soon 
as the consent of all the Homebuyers 
in the Project can be obtained. An 
IHA shall counsel all Homebuyers con¬ 
cerning the effects of the conversion, 
and shaLl obtain from each Home- 
buyer who consents to conversion of 
the Project a written commitment In 
the form prescribed in paragraph 
(b)(3) of this section. After conversion 
the Homebuyers will be entitled to all 
the benefits of the new MHO Agree¬ 
ment including IHA Homeownership 
Financing. 

(2) Pending conversion. Existing 
Projects shall be operated in accord¬ 
ance with the ACC and MHO Agree¬ 
ments applicable prior to the effective 
date of this Part, but any MHO Agree¬ 
ments executed prior to conversion 
shall be modified to include a commit¬ 
ment in the form prescribed in para¬ 
graph (b)(3) of this section. 

(3) The commitments required under 
paragraph (b)(1) or paragraph (b)(2) 
shall contain the following language: 
•'The Participant hereby agrees that 
when the project is converted in ac¬ 
cordance with 24 CFR 805.428, he 
shall execute the form of Mutual Help 
and Occupancy Agreement applicable 
for such converted Project." 

(c) Changes not Required for Conver¬ 
sion. (1) A Project may be converted 
without any change in the previously 
approved Development Program or 
previously executed Construction Con¬ 
tract or previously approved value or 
form of the MH Contribution. 

(2) A Project may be converted with¬ 
out requiring Homebuyers admitted to 
occupancy prior to the effective date 


of conversion to make Required 
Monthly Payments computed on the 
basis of a higher percentage of Family 
Income than the HUD-approved 
schedule in effect at the time of con¬ 
version. 

(3) Use of the 25-year purchase price 
amortization period shall not be re¬ 
quired as a condition for conversion. 
Instead the IHA and HUD shall esti¬ 
mate when the shorter amortization 
period under the existing MHO Agree¬ 
ment would end, and shall provide a 
Purchase Price Schedule ending at 
that time. 

(d) Purchase Price. The purchase 
price of a Home on the date of conver¬ 
sion shall be (1) the balance of debt at¬ 
tributable to the Home, plus (2) the 
balance of the MH contribution not 
previously funded. 

(e) Transfer of Credits. The balances 
in a Homerbuyer’s accounts shall be 
credited as of the date of conversion to 
the appropriate accounts under the 
new’ form of MHO Agreement in ac¬ 
cordance with the following: 

(1) Unrefundable MH Resen'e. This 
reserve shall be credited with the bal¬ 
ance. if any. of the MH Contribution 
furnished by the tribe. 

(2) Refundable MH Reserve. This re¬ 
serve shall be credited with the bal¬ 
ance, if any. of the MH Contribution 
furnished by the Homebuyer. 

(3) MEPA. This account shall be 
credited with the balance in the Ho- 
mebuyer’s individual operating reserve 
not previously applied to reduce Proj¬ 
ect debt. 

§ 805.429 Counseling of homebuyers. 

(a) General The IHA shall provide 
counseling to Homebuyers in accord¬ 
ance with this section. The purpose of 
the counseling program shall be to de¬ 
velop (l)a full understanding by Ho¬ 
mebuyers of their responsibilities as 
participants in the MH Project. (2) 
ability on their part to carry out these 
responsibilities, and (3) a cooperative 
relationship with the other Home- 
buyers and the IHA. Each Homebuyer 
shall be required to participate in and 
cooperate fully in all official pre-occu¬ 
pancy and post-occupancy counseling 
activities. Failure without good cause 
to participate in the program shall 
constitute a breach of the MHO 
Agreement. 

(b) Contents of the Program. The 
counseling program shall consist of a 
pre-occupancy phase and a post-occu¬ 
pancy phase. While some elements of 
the program lend themselves more to 
one phase than the other, counseling 
in the two phases shall be coordinated 
and interrelated. The counseling pro¬ 
gram shall include, but not be limited 
to. the following areas: 

(1) Explanation of the MH Program. 
The Homebuyers should be given a 
full explanation of the MH Program 
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and how each Homebuyer relates to 
the program. Each Homebuyer should 
be made aware of his financial and 
legal responsibilities and those of the 
IHA. 

(2) MH Contribution, Each Home- 
buyer should be given counseling nec¬ 
essary to assure that he has a full un¬ 
derstanding of and will be able to pro¬ 
vide the particular form or forms of 
contribution he is obligated to make 
under his MHO Agreement, as well as 
an understanding of his rights in con¬ 
nection therewith. 

(3) Property Care and Maintenance, 
Each Homebuyer should be made fa¬ 
miliar with the overall operation of 
the Home, and its equipment (e.g.. 
basic systems of the Home such as 
electrical, plumbing, heating systems; 
major appliances such as refrigerators, 
ranges, dishwashers; minor appliances 
such as openers, toasters; the sur¬ 
roundings of the Home, i.e. yards and 
gardens); the care and maintenance to 
be provided by the Homebuyer; the 
basic provisions of all applicable war¬ 
ranties; and the Homebuyer’s respon¬ 
sibilities in connection with the war¬ 
ranties. 

(4) Budgeting and Money Manage¬ 
ment. Each Homebuyer should be 
counseled in the importance of family 
budgeting and meeting financial obli¬ 
gations, methods for allocating funds 
for utilities and other necessities, the 
use of credit, and consumer matters. 

(5) Information on Community Re¬ 
sources and Services. Each Homebuyer 
should be supplied with information 
relating to resources available in the 
community to provide services in areas 
such as educational opportunities, up¬ 
grading employment skills, legal serv¬ 
ices. dental and health care, child care 
for working mothers, counseling on 
family problems such as marital prob¬ 
lems. alcoholism or drug problems. 

(c) Planning. (1) The counseling pro¬ 
gram shall be carefully designed to 
meet the special needs of the MH 
Project, and shall be flexible and re¬ 
sponsive to the needs of each Home- 
buyer. While many subjects lend 
themselves to group sessions, provision 
should be made for individual, instruc¬ 
tion as needed. Individuals should not 
be required to attend classes on mate¬ 
rial with which they are familiar 
unless they can actively participate in 
the instruction process. 

(2) Special attention shall be direct¬ 
ed to the needs of working members of 
the family for sessions to be held 
during a time when they can attend. 
There shall be recognition of the com¬ 
munication and value systems of the 
participants and an understanding and 
respect for their background and expe¬ 
rience. Maximum possible use shall be 
made of local trainers to insure good 
communication and rapport. 


(3) The program may be provided by 
the IHA staff, or by contract with an¬ 
other organization, but in either case 
with voluntary cooperation and assist¬ 
ance of groups and individuals within 
the community. It is essential that the 
training entity be completely knowl¬ 
edgeable concerning the MH Program. 
Where contractors are utilized, there 
shall be a close working relationship 
with the IHA, and there shall be a 
program for phasing in the IHA staff 
who will have the ongoing responsibili¬ 
ty for counseling. 

(4) In planning the program and use 
of the counseling funds (see section (e) 
below), the IHA shall recognize that 
for a number of years after the initial 
counseling there are likely to be fol¬ 
lowup counseling needs. There may 
also be need for counseling in connec¬ 
tion with turnover. Therefore, the 
IHA shall limit the amounts for the 
initial counseling, and shall reserve a 
reasonable amount for future counsel¬ 
ing needs. 

(d) Submissions of Program for Ap¬ 
proval. (1) The IHA shall submit to 
HUD an application for approval of a 
counseling program and approval of 
funds therefor. The application shall 
be submitted at the time of the sub¬ 
mission of the Development Program 
or as soon thereafter as possible but 
no later than the submission of the 
working drawings and specifications. 

(2) If the IHA intends to use the 
HUD-approved BIA Homebuyer Train¬ 
ing Program (see Exhibit to Interde¬ 
partmental Agreement, Subpart B— 
Appendix I). the IHA shall submit, in 
lieu of an application for approval of 
the counseling program, a statement 
that the IHA intends to use the BIA 
program and an application for ap¬ 
proval of the funds therefor. 

(3) The application pursuant to 
paragraph (d)(1) of this section shall 
include a narrative statement outlin¬ 
ing the counseling program, and copies 
of any proposed contract and other 
pertinent documents. This statement 
shall include the following: 

(i) A showing that the training 
entity has the necessary knowledge 
and capability for effectively carrying 
out the proposed program, including a 
statement of the experience and quali¬ 
fications of the organization and of 
personnel who will directly provide 
the counseling. 

(ii) A description of the method and 
instruments to be used to determine 
individual counseling needs. 

(iii) A description of the scope and 
content of the proposed program, in¬ 
cluding a detailed breakdown of tasks 
to be performed, products to be pro¬ 
duced, and a time schedule, including 
provision for progress payments for 
specific tasks. 

(iv) A description of the methods 
and instruments to be used. 


(v) A statement of the local commu¬ 
nity resources to be used. 

(vi) The estimated cost and methods 
of payment for the task and products 
to be performed or produced, includ¬ 
ing separate estimates of costs for the 
pre-occupancy and post-occupancy 
phases of the program, and a descrip¬ 
tion of services and funds to be ob¬ 
tained from non-HUD sources, if any. 

(4) No counseling costs shall be in¬ 
curred until HUD has approved the 
counseling program (or the submission 
of proposed costs in the case of the 
BIA Homebuyer Training Program). 

(e) Funding. The development cost 
budget submitted with the Develop¬ 
ment Program shall include an esti¬ 
mated amount for costs of the counsel¬ 
ing program not to exceed $500 multi¬ 
plied by the number of Homes in the 
Project (including follow-up needs 
during the management stage, and 
counseling in connection with turn¬ 
over). The approved amount for coun¬ 
seling shall be included in the Con¬ 
tract Award Development Cost 
Budget. If the approved amount is less 
than $500 per Home, the Amount may, 
if necessary, be amended up to the 
$500 per Home limitation with HUD 
approval, but not later than the Final 
Development Cost Budget. 

(f) Progress Reports. IHAs shall 
submit quarterly progress reports to 
HUD (and to BIA in the case of the 
BIA Homebuyer Training Program), 
which shall include the following. 

(1) A list of expenditures under the 
program, including salaries, costs of 
transportation, training materials, 
office expenses and other justifiable 
expenditures. All expenditures must 
be identified and supported by appro¬ 
priate books and records of the IHA 
and must be certified as correct by the 
Executive Director and the Chairman 
of the IHA. 

(2) Names of Homebuyers. the 
number of training sessions, descrip¬ 
tions of training activities, degree of 
participation, deficiencies noted, and 
other relevant information or observa¬ 
tions. 

(3) Efficacy of training as show r n by 
reports, results of tests, reduction in 
Required Monthly Payment delin¬ 
quencies. reduction in maintenance 
costs or other factors. 

(4) Proposed changes during the 
next period of training, including pro¬ 
gram changes to overcome deficien¬ 
cies, and to provide training to any ad¬ 
ditional or substitute Homebuyers. 

(g) Termination of Counseling Pro¬ 
gram. If HUD determines that an 
IHA's counseling is not being properly 
implemented in accordance with the 
approved program, the program may 
be terminated after notice to the IHA 
stating the deficiencies in program im¬ 
plementation. and giving the IHA 90 
days from the date of notification to 
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take corrective action, and in the 
event of termination the amount in¬ 
cluded in the development cost budget 
for the program shall be reduced so as 
not to exceed expenses already in¬ 
curred at the time of termination. 

§ 805.430 Cross references to defined 
terms. 

ACC. §805.102. 

Act § 805.102. 

Administration Charge. § 805.419(a). 

Annual Contributions Contract. §805.102. 
BIA. §805.102. 

Construction Contract. § 805.102. 
Conventional < Production ) method. 
§805.203(0. 

Conversion. §§805.102, 805.428. 

Date of Occupancy. § 805.415(a)( 1). 
Development Program. § 805.102. 

Event § 805.425(a). 

Existing Project § 805.102. 

Family Income . § 805.416(b). 

Federally Recognized Tribe. § 805.104. 

Force Account ( production ) method. 

§ 805.203(e). 

Home. §805.102. 
liomebuyer. §805.102. 

Homeowner. §805.102. 

Housing Assistance Plan (HAP). § 805.102. 
HUD. § 805.102. 

I HA. §805.102. 

1HA Homeownership Financing. §§805.102, 
805.423. 

IHS. §805.102. 

Indian. §805.102. 


Indian Area. § 805.102. 

Indian Housing Authority. §805.102. 
Housing Organizations and Indian-owned 
Economic Enterprises. § 805.106(a). 
Individually owned land. § 805.218(a)(2). 
Initial Purchase Price. § 805.422(b). 
Interdepartmental Agreement § 805.102. 
Maintenance Credit § 805.418(a)(3). 

MEPA. §§805.102. 805.421(b)(1). 

MH § 805.102. 

MH Construction Contract §805.102. 

MH Contribution. § 805.102. 

MHO Agreement § 805.102. 

MH Program. §805.102. 

MH Project §805.102. 

Mortgage. § 805.423(b). 

Mortgage Amortization Schedule. 
§ 805.423(b)(2). 

Multi-unit site. §805.216(0(1). 

Notice of Selection. § 805.407(b). 

Notice of Terminatio?L § 805.424(b). 
Operating expense. § 805.419(b). 

Operating Reserve. § 805.420. 

Preliminary Loan. § 805.209. 

Preliminary Loan Contract § 805.209(a). 
Preliminary Site Report § 805.217(a). 

Price Payable to Contractor. § 805.413(d). 
Program Reservation. § 805.102. 

Project § 805.102. 

Project Coordination Meeting. § 805.208. 
Project Loan. § 805.405(b). 

Project Loan Note. § 805.405(b). 

Project Note. § 805.405(0. 

Promissory Note. § 805.423(b). 

Purchase Price Schedule. § 805.422(b)(2). 
Refundable MH Reserve Account. 
§ 805.421(a). 

Required Monthly Payment § 805.416. 


Scattered siles. § 805.216<i)(l). 

Settlement Costs. § 805.422(d)(2). 

Subsequent Homebuycr. §805.422(0(1). 
Termination. § 805.424(a). 

Total Contract Price. § 805.413(d). 

Total Development Cost § 805.102. 

Total Family Income. § 805.416(b). 

Tribal land. § 805.218(a)(2). 

Tribe §805.102. 

Trust or restricted land. § 805.218(a)(2). 
Turkey ( production ) method. § 805.203(b). 
Unrefundable MH Reserve Account 

§ 805.421(a). 

Utilities. § 805.416(b). 

Utility Deduction. § 805.416(b). 

Voluntary Equity Payments Account 
§ 805.421(b)(2). 

Work order. § 805.418(a)(2Miii). 

In accordance with Section 7(o)(4) of 
the Department of HUD Act. Section 
324 of the Housing and Community 
Development Amendments of 1978. 
Pub. L. 95-557, 92 Stat. 2080, this pro¬ 
posed rule has been granted waiver of 
Congressional review requirements in 
order to permit publication at this 
time for public comment. 

Issued at Washington, D.C., Novem¬ 
ber 7. 1978. 

Lawrence B. Simons, 
Assistant Secretary for Housing , 
Federal Housing Commission¬ 
er. 

[PR Doc. 79-903 Filed 1-10-79; 8:45 am] 
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[4310-55-M] 

Title 50—Wildlife and Fisheries 

CHAPTER I—UNITED STATES FISH 
AND WILDLIFE SERVICE, DEPART¬ 
MENT OF THE INTERIOR 

SUBCHAPTER B—TAKING, POSSESSION, 

TRANSPORTATION, SALE, PURCHASE, 
BARTER, EXPORTATION, AND IMPORTATION 
OF WILDLIFE AND PLANTS 

PART 18—MARINE MAMMALS 

Waiver of the Moratorium on the 
Taking of Three Alaska Marine 
Mammals 

AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Final Rule. 

SUMMARY: As part of an eventual 
return of management authority to 
the State of Alaska, regulations are 
issued which allow, subject to certain 
conditions, the taking of polar bears, 
sea otters, and Pacific walruses in 
Alaska or adjacent waters. The regula¬ 
tions waive the moratorium on such 
taking imposed by the Marine 
Mammal Protection Act. The regula¬ 
tions will not be effective until the Di¬ 
rector approves the law's and regula¬ 
tions of the State of Alaska governing 
these mammals. 

EFFECTIVE DATE: [Will be pub¬ 
lished by the Director at a later time.] 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Jackson E. Lewis, Office of Wild¬ 
life Assistance, U.S. Fish and Wild¬ 
life Service, Washington, D.C. 20240, 
Telephone: 202-632-2202. 

SUPPLEMENTARY INFORMATION: 

Director’s Decision 

Background. On January 31, 1973, 
the State of Alaska requested that it 
be granted management authority 
over certain marine mammals pursu¬ 
ant to Federal approval of its proposed 
marine mammal regulations. See 16 
U.S.C. 1379(a)(2). Alaska’s proposed 
regulations deal with a number of 
marine mammals, three of which, the 
polar bear ( Ursus maritimus\ sea 
otter ( Enhydra lutris ), and Pacific 
walrus ( Odobenus rosmarus), are 
placed under the Department’s juris¬ 
diction by the Marine Mammal Pro¬ 
tection Act. 16 U.S.C. 1362(5M6), (12); 
50 CFR 18.3. Because Alaska’s pro¬ 
posed regulations allow taking of 
these mammals, approval of those reg¬ 
ulations is necessarily contingent upon 
a waiver of the Act’s moratorium on 
taking. See 16 U.S.C. 1371(a). 

On April 5, 1976, the Director ap¬ 
proved Alaska’s Pacific walrus regula¬ 
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tions and issued Federal regulations 
waiving the moratorium on the hunt¬ 
ing and killing of this mammal 50 
CFR 18.58, 18.94: 41 FR 14373. (For 
more detailed information concerning 
this earlier walrus waiver and return 
of management authority to the State 
of Alaska, see section infra entitled 
“Waiver of the Moratorium—Pacific 
Walruses . ”) On April 9, 1976, the Serv¬ 
ice published proposed regulations to 
modify the walrus waiver if revised 
Alaska regulations governing walruses 
were approved. 41 FR 15166. On April 
9, 1976. the Service also announced Its 
intention to review Alaska’s regula¬ 
tions on polar bears and sea otters, 
and published proposed regulations to 
waive the moratorium on the taking of 
these mammals if the State regula¬ 
tions were approved. Id. After formal 
hearings on the record. Administrative 
Law Judge Malcolm Littlefield, on 
June 30, 1977, issued a recommended 
decision that regulations waiving the 
moratorium on the taking of polar 
bears and sea otters, and modifying 
the walrus waiver, be promulgated. 
Rec. Dec. 1, 91-92, 137-139: see also 
notice concerning this recommended 
decision at 42 FR 37215 (July 20. 
1977). The portions of the Judge’s rec¬ 
ommended decision that are pertinent 
to these w'aiver regulations are adopt¬ 
ed to the extent that such portions are 
consistent with the discussion, find¬ 
ings. and conclusions set forth herein. 

Citations to Hearing Record and 
Recommended Decision. As used in 
this preamble: “ALJ” means Adminis¬ 
trative Law Judge: “Br.” means brief; 
“EDF” means Environmental Defense 
Fund; “Exh.” means exhibit; “FWS” 
means U.S. Fish and Wildlife Service; 
“MMC” means Marine Mammal Com¬ 
mission; “Rec. Dec.” means Recom¬ 
mended Decision (for these regula¬ 
tions) dated June 30. 1977, In the 
Matter of the Request of the State of 
Alaska to Waive the Moratorium on 
Nine Species of Marine Mammals and 
Allow the State to Resume Manage¬ 
ment, MMPA Docket No. Wash 76-1; 
“Rep. Br.” means reply brief; “Tr.” 
means transcript for the hearings on 
these regulations held in Alaska; 
“Walrus Rec.” means the hearing 
record for the Pacific walrus regula¬ 
tions issued by the Service on April 5, 
1976, 50 CFR 18.92-18.94, 41 FR 14372 
(1976); see also 40 FR 59459 (1975); 
and “Wash. Tr.” means transcript for 
the hearings on these re&ulations held 
in Washington. D.C. 

Waiver of the Moratorium—General 
Requirements. As indicated previously, 
the Marine Mammal Protection Act 
imposes “a moratorium on the taking • 
• • of marine mammals.” 16 U.S.C. 
1371(a). However, the Act also pro¬ 
vides that the Secretary may issue reg¬ 
ulations which w r aive the moratorium 
and allow the taking of marine mam¬ 


mals. 16 U.S.C. 1371(a)(3)(A), 1973. 
The Secretary’s authority under the 
Act has been delegated to the Direc¬ 
tor. 242 Intrerior Departmental 
Manual 1. 

(The Act also imposes a moratorium 
on the importation of marine mam¬ 
mals. 16 U.S.C. 1371(a). However, since 
Alaska does not propose to allow the 
entry of mammals coming from for¬ 
eign territories or beyond the waters 
under the jurisdiction of the United 
States, the regulations hereby pub¬ 
lished do not waive the moratorium on 
importation. See generally , 16 U.S.C. 
1362(15), 1371(a)(3)(A); 50 CFR 10.12, 
18.3: S. Rep. No. 92-863, 92d Cong., 2d 
Sess. 7,13 (1972) (hereinafter cited as 
“Senate Report”).) 

Regulations waiving the moratorium 
must comply with a number of sub¬ 
stantive and procedural requirements. 
With respect to procedure, waiver reg¬ 
ulations may be issued only after con¬ 
sultation with the Marine Mammal 
Commission. 16 U.S.C. 1371(a)(3)(A). 
1373(a). There must be notice and an 
opportunity for a formal agency hear¬ 
ing on the record. 16 U.S.C. 1373(d). At 
the time the regulations are proposed, 
or before that time, the Service must 
publish and make available to the 
public statements setting forth the es¬ 
timated existing population levels of 
the marine mammal stocks concerned, 
the expected impact of the regulations 
on the stocks’ optimum sustainable 
populations, and the evidence upon 
which the regulations are based. 16 
U.S.C. 1373(d)( l)-(3). The Service 
must also publish any studies and rec¬ 
ommendations made by or for it or the 
Marine Mammal Commission which 
relate to the regulations. 16 U.S.C. 
1373(d)(4). 

The present regulations fulfill these 
procedural requirements. The draft 
environmental impact statement pre¬ 
pared in conjunction with the regula¬ 
tions. which w'as made available for 
public inspection and copying on 
March 5. 1976 (41 FR 9588), contained 
detailed statements concerning the es¬ 
timated population levels of polar 
bears, sea otters, and Pacific walruses, 
the expected impact of the regulations 
on the optimum sustainable popula¬ 
tions of the three mammals, and the 
evidence underlying the regulations. 
These statements were summarized in 
the notice of proposed rulemaking for 
the regulations. 41 FR 15166, 15167- 
15169 (April 9, 1976). The notice of 
proposed rulemaking also announced 
that the preparation of the draft envi¬ 
ronmental impact statement was the 
only known study relating to issuance 
of the regulations. 41 FR 15169. 

After the proposed regulations were 
published, they were the subject of 
formal hearings on the record that 
were held in Alaska from June 29 
through July 20, 1976, and in Wash- 
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ington, D.C., on October 19 and 20, 
1976. The hearings provided the 
means for consultation with the 
Marine Mammal Commission, since 
the Commission participated fully in 
the proceeding, presenting evidence 
and advocating its position. The Com¬ 
mission was also consulted before pub¬ 
lication of the proposed regulations 
and the draft environmental impact 
statement. 

With respect to substantive require¬ 
ments, regulations waiving the mora¬ 
torium must be based on “the best sci¬ 
entific evidence available." 16 U.S.C. 
1371(a)(3)(A), 1373(a). Full considera¬ 
tion must be given to the regulations’ 
effect on “the distribution, abundance, 
breeding habits, and times and lines of 
migratory movements” of the three 
mammals and on their “existing and 
future (population) levels, (any) exist¬ 
ing international treaty and agree¬ 
ment obligations of the United States 

* * * the marine ecosystem and related 
environmental considerations • • • the 
conservation, development, and utili¬ 
zation of fishery resources * * * and 

* • • the economic and technological 

feasibility of implementation.” 16 
U.S.C. 1371(a)(3)(A). 1973(b). In addi¬ 
tion. the waiver regulations must 
insure that any taking permitted 
thereby will not be to the mammals’ 
disadvantage and will be consistent 
with the Act’s purposes and policies. 
16 U.S.C. 1371(a)(3)(A). 1373(b), 

1374(b)(1). (d)(3). 

The Act’s purposes and policies are 
stated as follow's: 

"• * * certain species and population 
stocks of marine mammals are. or may be. 
in danger of extinction or depletion as a 
result of man’s activities • • • 

"Such species and population stocks 
should not be permitted to diminish beyond 
the point at which they cease to be a signifi¬ 
cant functioning element in the ecosystem 
of which they are a part. and. consistent 
with this major objective, they should not 
be permitted to diminish below r their opti¬ 
mum sustainable population. Further meas¬ 
ures should be immediately taken to replen¬ 
ish any species or population stock which 
has already diminished below that popula¬ 
tion. In particular, efforts should be made 
to protect the rookeries, mating grounds, 
and areas of similar significance for each 
species of marine mammal from the adverse 
effect of man’s actions * • • 

"Marine mammals have proven them¬ 
selves to be resources of great international 
significance, esthetic and recreational as 
well as economic, and it is the sense of the 
Congress that they should be protected and 
encouraged to develop to the greatest 
extent feasible commensurate with sound 
policies of resource management and that 
the primary objective of their management 
should be to maintain the health and stabil¬ 
ity of the marine ecosystem. Whenever con¬ 
sistent with this primary objective, it should 
be the goal to obtain an optimum sustain¬ 
able population keeping in mind the opti¬ 
mum carrying capacity of the habitat.” 16 
U.S.C. 136K1M2), (6). 
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In addition, the Act imposes a 
number of specific restrictions on 
taking under a waiver, including a re¬ 
quirement that all taking be author¬ 
ized by a permit and be done in a 
humane and non-wasteful manner. See 
16 U.S.C. 1371(b)(3). 1374: 50 CFR 
18.3. 

A number of these substantive re¬ 
quirements need further discussion. 

The Act defines a “humane” method 
of taking as “that method • • • which 
involves the least possible degree of 
pain and suffering practicable to the 
mammal involved.” 16 U.S.C. 1362(4). 
Regulations implementing the Act 
define a “wasteful manner” of taking 
as “• * • any taking or method of 
taking which is likely to result in the 
killing or injuring of marine mammals 
beyond those needed for subsistence 
purposes or for the making of authen¬ 
tic native articles of handicrafts and 
clothing or which results in the waste 
of a substantial portion of the marine 
mammal and includes without limita¬ 
tion the employment of a method of 
taking which is not likely to assure the 
capture or killing of a marine 
mammal, or which is not immediately 
followed by a reasonable effort to re¬ 
trieve the marine mammal.” 50 CFR 
18.3. To be approved by the Director. 
Alaska’s law's and regulations govern¬ 
ing polar bears, sea otters, and Pacific 
walruses must insure that only 
humane and non-wasteful methods 
will be used in taking these mammals. 
50 CFR 18.55(h), 43 FR 45373 (Oct. 2. 
1978). 

Regulations waiving the moratorium 
must take into account not only ef¬ 
fects on entire species but also effects 
on individual “population stocks.” 16 
U.S.C. 1373. The Act defines “popula¬ 
tion stock” or “stock” as “a group of 
marine mammals of the same species 
or smaller taxa in a common spatial 
arrangement, that interbreed when 
mature.” 16 U.S.C. 1362 (11). In his 
recommended decision on the present 
regulations, the Administrative Law' 
Judge found that a single population 
stock does not mean that each animal 
in the stock has an equal opportunity 
to interbreed with every other animal, 
but rather that there are no barriers 
which prevent a continuous genetic in¬ 
terchange throughout the stock's 
range. Rec. Dec. 53. The Director 
adopts this finding. 

Before issuance of regulations waiv¬ 
ing the moratorium, it must be show'n 
that the species or stock in question is 
at or above its “optimum sustainable 
population” and that the taking per¬ 
mitted by the w r aiver will not reduce 
the species or stock below r that level. 
16 U.S.C. 1361(2), (6). 1373(a), (b)(1); 
See also . Committee for Humane Leg¬ 
islation , Inc. v. Richardson , F. Supp. 
297, 311-312 (D.D.C. 1976). affd 540 F. 
2d 1141. 1149-1150 (D.C. Cir. 1976). 
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The Act defines “optimum sustain¬ 
able population” (OSP) as: 

”• * • the number of animals which will 
result in the maximum productivity of the 
species, keeping in mind the optimum carry¬ 
ing capacity of the habitat and the health 
of the ecosystem of which they form a con¬ 
stituent element.” 16 U.S.C. 1362(9). 

The National Marine Fisheries Serv¬ 
ice (NMFS) has interpreted the Act's 
definition to mean: 

"a population size which falls within a 
range from the population level of a given 
spc*cies or stock which is the largest sup¬ 
portable within the ecosystem to the popu¬ 
lation level that results In maximum net 
productivity. Maximum net productivity is 
the greatest net annual increment in popu¬ 
lation numbers or biomass resulting from 
additions to the population due to reproduc¬ 
tion and/or growth less losses due to natu¬ 
ral mortality.’* 50 CFR 216.3; 41 FR 55536 
(Dec. 21. 1976). 

For the reasons set forth below, the 
Director accepts this definition of 
OSP. 

The Administrative Law Judge and 
Marine Mammal Commission conclud¬ 
ed that OSP falls within a range of 
population levels. Rec. Dec. at 37: ALJ 
Exh. 6 at 1-2. This finding appears 
reasonable in view' of the references in 
the Act’s definition to both maximum 
productivity and carrying capacity. 16 
U.S.C. 1362(9). Furthermore, in Com¬ 
mittee for Humane Legislation v. 
Kreps. No. 77-0564 (D.D.C. July 6. 
1977), Judge Richey found that the 
NMFS definition of OSP as referring 
to a range of population sizes was rea¬ 
sonable and consistent with the Act. 

The NMFS interpretation construes 
“maximum productivity” in the Act’s 
definition to mean maximum net pro¬ 
ductivity, or the greatest net annual 
increment in population numbers or 
biomass resulting from additions to 
the population due to reproduction or 
growth of the animals less losses due 
to natural mortality. This definition is 
consistent w r ith the accepted manage¬ 
ment practice of measuring productiv¬ 
ity in terms of the annual production 
of new animals or the annual growth 
of the biomass (the aggregate weight 
of all the animals in the population). 
Maximum net productivity was held to 
be a reasonable imterpretation of 
maximum productivity in Committee 
for Humane Legislation v. Kreps, 
supra. 

Maximum net productivity is also 
different from the “maximum sus¬ 
tained yield” (MSY) level rejected by 
Congress, the Marine Mammal Com¬ 
mission. and the Administrative Law' 
Judge because it jeopardizes the 
health and stability of both the mam¬ 
mals and their ecosystem. H.R. Rep. 
No. 92-707, 92d Cong., 1st Sess. 22 
(1971) (hereinafter cited as “House 
Report”); Hearings on Marine Mam¬ 
mals Before the Subcomm. on Fisher- 
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ies and Wildlife Conservation of the 
House Comm, on Merchant Marine 
and Fisheries. 92d Cong.. 1st Sess. ser. 
92-10, at 401 (1971) (hereinafter cited 
as "House Hearings**); Rec. Dec. at 35- 
37; ALJ Exh. 6 at 3. As the Commis¬ 
sion and Administrative Law Judge 
have pointed out. management under 
the MSY theory keeps the population 
at the level where its produces the 
greatest number of new animals of the 
age and sex of interest to man. Rec. 
Dec. at 35; EDF Br., App. 4 at 8. This 
level may be considerably different 
from the one resulting in maximum 
net biological productivity, which 
occurs regardless of whether or not 
there is a harvest. Id. Furthermore, an 
essential component of MSY manage¬ 
ment is its level of taking: a harvest of 
all animals not needed to maintain the 
population at the maximum productiv¬ 
ity level. ALJ Exh. 6 at 2. A harvest 
this large prevents the population 
from growing. I(L; Rec. Dec. at 34. A 
smaller harvest that allows growth of 
the population is not consistent with 
the MSY theory. 

Under the NMFS definition, the 
upper boundary of the OSP range is 
the population size that is the Jargest 
supportable by the ecosystem. A popu¬ 
lation at this level is said to be at the 
carrying capacity of its habitat; in 
other words, at its maximum natural 
level or "equilibrium unexploited 
level.** Rec. Dec. at 37; ALJ Exh. 6 at 
1. Neither Exh. 5 at 6. This level was 
found to be a reasonable upper bound¬ 
ary for OSP % by Judge Richey in Com¬ 
mittee for Humane Legislation v. 
Kreps, supra. 

At the hearings on these regulations, 
it was argued that the carrying capac¬ 
ity or equilibrium unexploited level 
should be the only level of OSP. How¬ 
ever. in certain instances, it may be to 
the advantage of a stock to be reduced 
below the carrying capacity level. At 
the carrying capacity level, a signifi¬ 
cant number of animals may suffer 
from disease, malnutrition, and agres- 
sive behavior due to increased compe¬ 
tition for space and food. ALJ Exh. 6 
at 3. Stocks at the carrying capacity 
level may also be vulnerable to losses 
of food and essential habitat areas re¬ 
sulting from shifts in weather and 
ot her factors. Id. Furthermore, if OSP 
were equivalent to carrying capacity, 
taking under a waiver would be allow¬ 
able only in instances of overpopula¬ 
tion. Yet it is clear that Congress did 
not intend overpopulation to be the 
sole basis for a waiver. 16 U.S.C. 
1374(b); House Report at 20, 25; 
Senate Report at 16-17; H.R. Rep. No. 
92-1488. 92d Cong. 2d Sess. 24 (1972) 
(hereinafter cited as "Conference 
Report"). 

For the reasons discussed above, the 
Director accepts the definition of OSP 
adopted by the National Marine Fish- 
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eries Service in which OSP is defined 
as a population size falling within a 
range that is bounded by the level at 
the carrying capacity of the habitat 
and the level resulting In maximum 
net productivity. 

Regulations waiving the moratorium 
must insure that any taking permitted 
will not be to the "disadvantage" of 
the species or stock concerned. The 
Director accepts the finding of the Ad¬ 
ministrative Law Judge that a species 
or stock is disadvantaged if it is below 
or above the range of its OSP. See Rec. 
Dec. 40-41. 

The Director also accepts the find¬ 
ing of the Administrative Law Judge 
that a species or stock is depleted 
under section 3(1 )(C) of the Act, 16 
U.S.C. 1362(1 XC). if it is below the 
range of its OSP. See Rec. Dec. 39-41. 

Waiver of the Moratorium—Polar 
Bears. The Administrative Law r Judge 
found that there are two stocks of 
polar bears in Alaska and adjacent 
waters, a northern stock and a western 
stock. Rec. Dec. 54, 79. The northern 
stock is made up of bears found north 
and east to the Canadian border from 
a line extending northwest from Point 
Lay. Alaska, and the western stock is 
made up of bears found west and 
south of that line. Rec. Dec. 78-79. 
Bears from the western stock have 
larger skulls and bodies, while those 
from the northern stock have higher 
mercury levels. Rec. Dec. 53. These 
findings are well supported in the 
hearing record for these regulations. 
FWS Exh. 8 at 326-327; Tr. 32; MMC 
Exh. 7 at 4. and are accepted by the 
Director. 

The Administrative Law Judge 
found that each stock of polar bears is 
within the range of its OSP. Rec. Dec. 
80-81. He further found that the 
annual taking of 170 bears (one-third 
of that figure to be taken from the 
northern stock and two-thirds from 
the western stock) would not reduce 
either stock below the range of its 
OSP and maintain the health and sta¬ 
bility of the marine ecosystem. Rec. 
Dec. 83-86. He therefore/recommended 
a waiver of the moratorium to allow 
this level of taking. Rec. Dec. 86. 

The Judge's decision and the accom¬ 
panying record show' tliat due consid¬ 
eration has been given to the range 
and distribution of the two stocks. 
Rec. Dec. 66, 78-82, 84. FWS Exh. 1 at 
1, 6. Exh 2 at 367, Exh. 5 at 44, 46, 
Exh. 8, Exh. 10 at 2-3. Tr. 32. 68. 81- 
83. 114; the abundance and population 
levels of the stocks (see discussion of 
OSP below); the bears* breeding and 
reproduction habits. Rec. Dec. 65, 84. 
132. FWS Exh. 1. at 1-2, Exh. 7. Exh. 
10 at 3-4, MMC Exh. 6. Tr. 41, 48. 63. 
68. 85. 106-109; the bears* migrations 
with respect to seasons, movement of 
the ice. and availability of food. Rec. 
Dec. 65. 84. 132, FWS Exh. 1. at 1, 7. 


Exh. 2 at 367. Exh. 5 at 46, Tr. 66. 90- 
91. 101, 108; the international Agree¬ 
ment on the Conservation of Polar 
Bears. Nov. 15. 1973, 13 Int'l Leg. 
Mats. 13-18 (1974). Rec. Dec. 68, 85. 
FWS Exh. 1 at 12-13, Exh. 6 at 8-9. 
Exh. 9. Exh. 13. Exh. 23, MMC Exhs. 
5-6, FWS Br. at 62; the relationships 
between polar bears and seals, fish, 
and other components of the marine 
ecosystem. Rec. Dec. 37-38, 83. FWS 
Exh. 1 at 1. 7. Exh. 10 at 3. MMC Exh. 
6. Tr. 35-36. 84 85. 90-91. 102, 104-106; 
the conservation, development, and 
utilization of fishery resources, Rec. 
Dec. 37-38, FWS Exh. I at 7, Tr. 36. 
84-85; and the feasibility of imple¬ 
menting the present regulations as 
well as those proposed by the State of 
Alaska. Rec. Dec. 63-65, 69-72, 84, 122- 
123. 127-128. Tr. 39-43, 46-47. 54-56. 
69-70. 96. MMC Exh. 6. 

On the question of OSP, the Serv¬ 
ice's expert on polar bears estimated 
that there are between 2,300 and 
2,600, or approximately 2.500, bears in 
the northern stock, and bet ween 6.400 
and 7,200, or approximately 7.000. 
bears in the western stock. FWS Exh. 
1 at 4; Exh. 19; Tr. 32. 57. These esti¬ 
mates were obtained by computer 
modeling with a wildlife population 
model developed at the Cooperative 
Wildlife Research Unit. Colorado 
State University. FWS Exh. 1 at 4. 
The model utilized population compo¬ 
sition data obtained from bears taken 
by hunters since 1961 and from bears 
captured for marking and later recov¬ 
ery pursuant to a program started In 
1967. FWS Exh. 1 at 4-5; Exh. 19; Tr. 
58. The Service’s expert also testified 
that In his opinion, polar bears are 
probably approaching the carrying ca¬ 
pacity level and are widely distributed, 
being found in most, if not all, of the 
habitat that is suitable to them. Tr, 
36-37, 78-79. 

Based on this evidence, the Sendee’s 
polar bear expert concluded that each 
stock of polar bears was within the 
range of its OSP. Tr. 33-37. 

The Marine Mammal Commission 
agrees with the Service’s expert that 
the northern stock is approximately 
half the size of the western stock. 
MMC Exh. 7 at 4, MMC Br. at 9. How¬ 
ever, the Commission disagrees with 
the Service’s witness on the number of 
animals in the two stocks. 

The Commission questioned the reli¬ 
ability of the Service’s computer esti¬ 
mates because of lack of information 
on how tjie computer model was con¬ 
structed or used. MMC Exh. 7 at 2: 
Wash. Tr. 233. The Commission also 
submitted an estimate of its own—a 
Lotal of 6.100 bears for the two stocks 
combined. MMC Exh. 8 at 1; Wash. Tr. 
32. This estimate was based on analy¬ 
sis of the age composition of adult 
males killed annually by hunters and 
on an assumption that the bears* nalu- 
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ral mortality rate is 5 percent. MMC 
Exh. 7 at 2-3; Exh. 8 at 1: Wash. Tr. 
32. The Commission further concluded 
that the “best scientific estimate" is 

5.700 bears for the two stocks com¬ 
bined. MMC Exh. 8 at 1; Wash. Tr. 32. 
233-234. This estimate was obtained 
by averaging a 1959 estimate of 2,500 
bears based on an aerial survey by 
sport hunting guides, a 1972 estimate 
of 4,925 bears based on analysis of the 
ages of male bears harvested over a 
five-year period, the Commission’s 
1976 estimate of 6,100 bears, and the 
Service’s 1976 computer estimate of 

9.500 bears. MMC Exh. 7 at 2; Exh. 8 
at l; FWS Exh. 1 at 2, 4; Exh. 2 at 367- 
369. Exh. 4; Wash. Tr. 32. 233-234. The 

5.700 estimate was accepted by the Ad¬ 
ministrative Law Judge, Rec. Dec. 86, 
and as noted by the Commission, it is 
significantly close to an estimate of 

5.500 bears that can be obtained by 
averaging the 4,925 and 6,100 figures 
regarded by the Commission as the 
most reliable of the four. MMC Exh. 8 
at 1; Wash. Tr. 233-234. 

By comparing the average number 
of polar bears killed annually from 
1961 to 1972 with the lower annual 
average before 1961 (see FWS Exh. 1 
at 8-9), the Commission concluded 
that the level of killing from 1961 to 
1972 was not such that it would have 
reduced the polar bear population 
below the level of maximum produc¬ 
tivity. Wash. Tr. 235; MMC Exh. 7 at 
1. The Commission therefore conclud¬ 
ed that the two polar bear stocks are 
within the range of OSP. MMC Excep¬ 
tions at 5. 

Believing it safer to adopt the more 
conservative estimate, the Director ac¬ 
cepts the finding of the Commission 
and the Administrative Law Judge 
that the best scientific estimate of the 
total Alaska polar bear population is 

5.700 bears. Accepting the views of 
both the Commission and the Service’s 
expert that the northern stock is ap¬ 
proximately half the size of the west¬ 
ern stock, their respective populations 
are estimated to be 1,900 and 3.800 
bears. Based on the evidence present¬ 
ed by both the Service and the Com¬ 
mission. the Director finds that each 
stock is within the range of its OSP. 

The Administrative Law Judge and 
Marine Mammal Commission found 
that the annual taking of 170 polar 
bears (one-third of that figure to be 
taken from the northern stock and 
two-thirds from the western stock) 
would not reduce either stock below 
the range of its OSP and would main¬ 
tain the health and stability of the 
marine ecosystem. Rec. Dec. 83-86; 
MMC Br. at 9. Accordingly, both the 
Judge and the Commission recom¬ 
mended a w f aiver of the moratorium to 
allow this level of taking. 

Allocating approximately one-third 
of the total annual limit of 170 bears 
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to the northern stock and approxi¬ 
mately two-thirds to the western 
stock, their respective individual limits 
would be 55 and 115 bears. This level 
of taking would constitute only 2.89 
and 3.03 percent of their respective es¬ 
timated populations of 1.900 and 3.800 
bears. The hearing record for these 
regulations indicates that the net 
annual recruitment of new bears to 
each stock is between 6 and 10 percent 
of its population. FWS Exh. 1 at 4; Tr. 
47-48. Thus, limits of 55 and 115 bears 
for the northern and western stocks, 
respectively, will permit both stocks to 
continue to increase in abundance, see 
Rec. Dec. 86, MMC Br. at 9, and this 
increase will insure that they remain 
within the range of OSP and continue 
to be significant functioning elements 
in their respective ecosystems. The Di¬ 
rector therefore concludes that a 
waiver of the moratorium to allow the 
annual taking of 55 polar bears from 
the northern stock and 115 polar bears 
from the western stock is appropriate 
under the Act. 

Waiver of the Moratorium—Sea 
Otters. The Administrative Law Judge 
found that sea otters in Alaska occur 
in a number of individual colonies, but 
that these colonies are all part of one 
stock. Rec. Dec. 54-55, 90. The Direc¬ 
tor accepts this finding. It is well sup¬ 
ported by the record for these regula¬ 
tions which shows that there has been 
interbreeding between colonies and es¬ 
tablishment of new colonies as a result 
of sea otters crossing the largest geo¬ 
graphical barriers within their range. 
FWS Exh. 15 at 4-6; Tr. 154-156. 178- 
179, 182. 229, 250-251. The Marine 
Mammal Commission concluded that, 
genetically, sea otters in Alaska “must 
be treated as a single population." 
Wash. Tr. 244. 

The Administrative Law Judge 
found that the Alaska sea otter stock 
as a whole is within the range of OSP 
but that individual colonies of the 
stock are at various levels within that 
range, and at least two are either 
below, or barely at, the lower bound¬ 
ary of OSP. Rec. Dec. 1.88.90,137. The 
Judge also found that the annual 
taking of 3,000 sea otters from the Rat 
Islands-Delarof Island colony and the 
Andreanof Islands colony, if allocated 
between the two groups, "would be 
within the range of OSP and present 
no immediate threat to the species." 
Rec. Dec. 89-90. However the Judge 
believed that a waiver of the morator¬ 
ium on the entire stock would be “le¬ 
gally inappropriate.” Rec. Dec. 90. 

As with polar bears, the Administra¬ 
tive Law Judge’s decision and the ac¬ 
companying record show that due con¬ 
sideration has been given to the range 
and distribution of the sea otter stock, 
Rec. Dec. 54,89, ALJ Exh. 3 at 31-32; 
FWS Exh. 15 at 2-16, Exh. 16 at 1-2. 
Tr. 154-156, 226-229; the abundance 
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and population levels of sea otters (see 
discussion of OSP below); the otters’ 
breeding and reproduction habits. 
FWS Exh. 15 at 22-23, Tr. 178-179. 
194, 225, 232; the otters* migrations 
across stretches of water from densely 
populated areas to sparsely populated 
or unpopulated areas, Rec. Dec. 54-55, 
FWS Exh. 15 at 4-6, Tr. 178-179, 229. 
250-251; the relationships between sea 
otters and fish, sea urchins, kelp, and 
other components of the marine eco¬ 
system, Rec. Dec. 87-88, FWS Exh. 17, 
Tr. 176-177, 181-182, 201, 203-206, 230- 
232; the conservation, development, 
and utilization of fishery resources. 
Rec. Dec. 88. Tr. 144, 175-177, 205-207. 
218-220, 278-279; and the feasibility of 
implementing the present regulations 
as well as those proposed by the State 
of Alaska, Rec. Dec. 63-64, 69-70. FWS 
Exh. 15 at 22, Tr. 148-150, 157-158, 
174-175, 180-181, 183-185, 195-198, 

200, 213-216. 246. 

With respect to population size and 
OSP, the Service’s prinicipal witness 
on sea otters estimated that the popu¬ 
lation of the stock is between 100,000 
and 140,000 otters. FWS Exh. 15 at 6- 
16; Tr. 142. This estimate was obtained 
by dividing the stock into management 
groups and then adding together the 
estimates for the individual groups. 
FWS Exh. 15 at 6. To obtain the esti¬ 
mates, airplane, helicopter, boat, and 
shore surveys were taken. There was 
also analysis of size, physical condi¬ 
tion, growth rates, incidence of beach 
dead juveniles, and other data from 
experimental harvests and transplant 
programs. FWS Exh. 15 at 7-16. Ad¬ 
justments were made based on the ef¬ 
ficiency of the survey techniques. The 
efficiency of a technique was evalu¬ 
ated by comparing counts from two or 
more techniques and by analyzing the 
effects of known losses to the popula¬ 
tion in question. FWS Exh. 15 at 6-7. 
Although the record contains higher 
estimates, see FWS Exh. 16 at 1. the 
total estimate of 100,000 to 140.000 
otters was accepted by the Marine 
Mammal Commission as the "best 
available evidence at this time with 
which to evaluate the proposed 
waiver." MMC Exh. 7 at 6, see also 
Wash. Tr. 247-249. The Director ac¬ 
cepts this estimate. 

The evidence in the record indicates 
that the 100,000-140,000 estimate is 
within the range of the stock’s OSP. 
Approximately half of the suitable sea 
otter habitat now supports popula¬ 
tions that are at or above the carrying 
capacity level. FWS Exh. 15 at 16. The 
stock now exists in most of its former 
range. Id. at 17. It is estimated that 
the present number of sea otters is ap¬ 
proximately 75 percent of the total 
number that would exist in an undis¬ 
turbed state throughout all of the 
available habitat in Alaska. Id. at 17. 
Tr. 166. The stock’s overall rate of pro- 
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ductivity Is below maximum and de¬ 
clining. FWS Exh. 15 at 17. Although 
the total population of the stock is 
still increasing, the rate of increase is 
decreasing. Tr. 143. 

In view of this evidence and other 
evidence in the record relating to mor¬ 
tality of juveniles. FWS Exh. 15 at 23, 
Tr. 169-170, reduction in the rate of 
body growth and body size. FWS Exh. 
15 at 23, changes in diet and time 
budgets. Id., and the otters’ birth rate 
of approximately 20 to 25 percent. Tr. 
194, the Service’s principal expert on 
sea otters, the Marine Mammal Com¬ 
mission, and the Administrative Law 
Judge concluded that the Alaska stock 
of sea otters is within the range of 
OSP. FWS Exh. 15 at 17; Tr. 143; 
Wash. Tr. 252; MMC Exceptions at 1; 
Rec. Dec. 1. 88. 137. The Director ac¬ 
cepts this finding. 

Despite his conclusion that the stock 
as a whole is within the range of OSP, 
the Administrative Law Judge found 
that a waiver of the moratorium was 
appropriate only for the Rat Islands- 
Delarof Island colony and the Andrea¬ 
nof Islands colony. Rec. Dec. 90. The 
Judge found that a waiver for the 
entire stock was "legally inappropri¬ 
ate” because certain colonies within 
the stock may be below the range of 
OSP. Id. 

The Director believes that it is legal¬ 
ly permissible to waive the moratori¬ 
um for the entire stock if the taking 
authorized by the waiver regulations 
will not reduce the stock below the 
range of OSP and will maintain the 
health and stability of the marine eco¬ 
system. 16 U.S.C. 1361(2), (6). 1373(a), 
(b)(1); see also, Committee for Humane 
Legislation . Inc. v. Richardson supra. 
The stock’s net annual growth rate 
was estimated to be between 3 and 5 
percent, and rates of 10 to 20 percent 
appear to be theoretically possible. 
MMC Exh. 7 at 6-7; Tr. 248. An annual 
limit of 3,000 for the stock, as suggest¬ 
ed by the Marine Mammal Commis¬ 
sion. would amount to only 2.14 to 3 
percent of the estimated population of 
100.000 to 140,000 otters. Thus, a limit 
of 3.000 otters would permit the stock 
to continue to increase in population 
and thereby remain within the range 
of OSP. However, to insure that sea 
otters are a significant functioning ele¬ 
ment throughout their historic range, 
the taking under the waiver must be 
restricted to otters from colonies that 
are themselves within the range of 
OSP and are not contributing to the 
repopulation of additional sea otter 
habitat. Also, the taking must be allo¬ 
cated between such colonies so that it 
does not exceed 3.5 percent of the pop¬ 
ulation of any one of them. See FWS 
Exh. 16 at 5; Tr. 239-242; Wash. Tr. 
246-247. 

Accordingly, the Director finds that 
it is appropriate to waive the moratori¬ 
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um for the entire stock of Alaska sea 
otters so asto allow the annual taking 
of 3,000 animals. However, this taking 
may occur only from colonies that are 
themselves within the range of OSP 
and are not contributing to the repop¬ 
ulation of additional sea otter habitat, 
and in no event may the taking exceed 
3.5 percent of the population of any 
such colony. 

Waiver of the Moratorium—Pacific 
Walruses. After extensive hearings in 
Alaska and Washington, D.C.. in the 
spring and summer of 1975. regula¬ 
tions were issued which waived the 
moratorium on the hunting and kill¬ 
ing of Pacific walruses. 50 CFR 18.58, 
18.94; 40 FR 59459 (Dec. 24. 1975): 41 
FR 14373 (April 5. 1976). In addition, 
management authority for the Pacific 
walrus has been returned to the State 
of Alaska pursuant to approval of the 
State’s laws and regulations governing 
that mammal. 40 FR 59459 (Dec. 24, 
1975); 41 FR 14373 (April 5, 1976). 

On April 9. 1976. as part of the pro¬ 
posal relating to polar bears and sea 
otters, the Service published proposed 
regulations to modify the walrus 
waiver by extending it to taking other 
than hunting and killing. 41 FR 15166. 
However, the annual limit on taking 
would remain the same, 3,000 animals. 
Id. at 15172. As Administrative Law 
Judge Littlefield pointed out in his 
recommended decision, the Service 
agreed that in modifying the 1976 
walrus waiver, it w r ould rely on the 
record made for that waiver, but other 
participants could submit additional 
evidence relating to the status of wal¬ 
ruses or to the Alaska or Federal reg¬ 
ulations governing the mammal. Rec. 
Dec. 15. 

At the hearings on this modified 
waiver, the only evidence submitted 
(other than the record for the 1976 
waiver) was a set of answers by the 
State of Alaska to interogatories pro¬ 
pounded by Monitor, Inc. Neither 
Exh. 1, Exh. 3. The Administrative 
Law Judge found the nothing in the 
State s answers tends to show’ that the 
1976 return of management to the 
State is in any manner contrary to the 
mandates of the Act. Rec. Dec. 91. The 
Judge further concluded that waiver 
of the moratorium on the taking of 
Pacific walruses is consistent with the 
Act. Rec. Dec. 91-92. Since the modi¬ 
fied waiver will impose the same 
annual limit on taking as the 1976 
w r aiver and will also provide more ef¬ 
fective protection for Pacific w-al ruses 
(see section entitled "Description of 
the Waiver Regulations" infra), the 
Director finds that the modified 
waiver is appropriate. 

Best Scientific Evidence Available. 
Regulations waiving the moratorium 
must be based on the ”best scientific 
evidence available.” 16 U.S.C. 
1371(a)(3)(A), 1373(a). The Environ¬ 


mental Defense Fund, Monitor, Inc., 
the Marine Mammal Commission, and 
other participants in this rulemaking 
have commented on the desirability of 
further analysis of existing data, the 
desirability of obtaining more data, 
and a number of factors which lend 
uncertainty to the conclusions reached 
by the experts who testified. 

In Committee for Humane Legisla¬ 
tion v. Kreps. supra at 50, Judge 
Richey interpreted the "best scientific 
evidence available” standard to mean 
"the latest and most up-to-date evi¬ 
dence and knowledge and experience 
available.” During the hearings on 
these regulations, testimony was re¬ 
ceived from recognized experts on 
polar bears and sea otters as well as 
from a distinguished expert in the 
field of wildlife population analysis 
who at the time of his testimony 
served as Chairman of the Marine 
Mammal Commission’s Committee of 
Scientific Advisors and who is present¬ 
ly the Chairman of the Commission 
itself. Rec. Dec. 24-25, 28-29; MMC Ex¬ 
ceptions at 6, n.l. The 1976 Pacific 
walrus waiver regulations were also 
based on the testimony of recognized 
experts. Wal. Rec.: Tr. 1088. The data 
analyzed by these experts w'as derived 
from a number of sources and survey 
techniques. The population estimates 
and OSP determinations adopted by 
the Director in these reg-ulations are 
regarded by the Marine Mammal Com¬ 
mission as being supported by the best 
scientific evidence available. MMC Br. 
1. 9-10; MMC Rep. Br. at 1; MMC Ex¬ 
ceptions at 1, 5. 7; MMC Exh. 7 at 6-7. 
Exh. 8 at 1; Wash. Tr. 232-235. 246. 
246-249. 251-252; Wal. Rec.: Tr. 1082- 
1084, 1088-1089, 1129-1130; MMC Br. 
10,39; MMC Rep. Br. 1-2, 13. 

The standard of "best scientific evi¬ 
dence available” does not require inac¬ 
tion simply because future studies 
may develop more data and scientific 
certainty. In Committee for Humane 
Legislation v. Kreps, supra at 49-50. 
Judge Richey approved the taking of 
marine mammals even though he rec¬ 
ognized that as of 1977, ”[t]he state of 
research and the state of knowledge 
with respect to [the] subject matter 
(of marine mammals) is far from com¬ 
plete, and much remains to be learned 
and done about marine mammal popu¬ 
lations • * V* 

Nevertheless, to provide an even 
greater margin of safety, these regula¬ 
tions accept the recommendation of 
the Marine Mammal Commission and 
require that a workshop be held to 
further obtain and analyze data on 
polar bears, sea otters, and Pacific wal¬ 
ruses. The findings and data from this 
workshop must be included in the 
annual report received by the Director 
from the State of Alaska within 120 
days after the close of the first full 
calendar year following the effective 
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date of these regulations pursuant to 
50 CFR 18.56(b). The waiver regula¬ 
tions for the three mammals will be 
reevaluated in light of this report. If 
the report does not contain the find¬ 
ings and data from the workshop, the 
waiver granted by these regulations 
for polar bears and sea otters, and 
modified thereby for Pacific walruses, 
may be terminated. 

Description of Die Waiver Regula¬ 
tions. This waiver of the moratorium 
on the taking of polar bears, sea 
otters, and Pacific walruses will be 
governed by these regulations and by 
the laws and regulations of the State 
of Alaska. Issuance of these regula¬ 
tions waives the moratorium and these 
regulations also impose appropriate 
conditions and limitations on the 
waiver. The regulations of the State of 
Alaska, which must be approved by 
the Director under section 109(a)(2) of 
the Act, 16 U.S.C. 1379(a)(2), and Sub- 
part P of 50 CFR Part 18. 43 FR 
45372, will provide the details of the 
conservation and management pro¬ 
gram for the three mammals by pre¬ 
scribing seasons, hunting areas, 
humane and non-wasteful methods of 
taking, license and permit require¬ 
ments, and other management proce¬ 
dures. 

The regulations originally proposed 
by Alaska to implement this waiver 
were submitted with its 1973 request 
for a return of management authority 
over the mammals. The 1973 proposal 
is contained in Appendix D to the 
draft environmental impact statement 
for the waiver. In August of 1975. 
Alaska submitted revised regulations 
for the mammals. The 1975 regula¬ 
tions are set forth in Appendix G to 
the draft impact statement and also in 
Appendix G to the final impact state¬ 
ment. In its comments in 1977 on the 
recommended decision for the waiver, 
Alaska indicated that it intended to 
submit another set of regulations for 
the three mammals. Alaska Comments 
at 9-10. 

In view of the State’s intention to 
submit new regulations, the Director 
w ill not make a consistency determina¬ 
tion on the 1975 revision. Instead, 
Alaska's new regulations will be re¬ 
viewed once they are received. The 
Federal regulations published herein 
will not be effective unless Alaska’s 
regulations are approved. 

These Federal regulations will be 
codified in 50 CFR 18.92-18.95. Section 
18.92 defines a number of important 
terms used in these regulations. The 
definitions prescribed in § 18.92 will be 
discussed In the description of other 
sections. 

Section 18.93 waives the moratorium 
on the taking of sea otters by allowing 
them to be taken in Alaska. Section 
18.92(a) defines •’Alaska” as all lands 
within the State of Alaska and all 
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w f aters within the State’s three-mile 
seaward boundary. Because the Fur 
Seal Act. 16 U.S.C. 1171(a), prohibits 
the taking of sea otters on the high 
seas, the moratorium remains in effect 
beyond the seaward boundary of the 
State of Alaska. 

Section 18.93 also waives the morato¬ 
rium on the taking of polar bears and 
Pacific walruses by allowing them to 
be taken in Alaska or the “waters off 
Alaska”. Section 18.92(f) defines 
"waters off Alaska” to include certain 
waters beyond "Alaska” (as that term 
is defined in § 18.92(a)). 

Section 18.94 limits the extent of the 
waiver by imposing a number of condi¬ 
tions on it. Section 18.94(a) provides 
that the moratorium is waived only 
for taking by persons, residents or 
non-residents, who are subject to the 
jurisdiction of the State of Alaska. Be¬ 
cause the State of Alaska must admin¬ 
ister the conservation and manage¬ 
ment program for the mammals con¬ 
cerned, these regulations do not allow 
taking by persons who are not subject 
to the States jurisdiction. Conse¬ 
quently. § 18.94(a) further provides 
that all taking allowed by these regu¬ 
lations must comply with the laws and 
regulations of the State of Alaska. 

Section 18.94 imposes an annual 
limit on the number of animals that 
may be taken from each stock. This 
annual limit is the aggregate number 
for the stock. The limit must be appor¬ 
tioned between individual takers and 
groups of takers in a manner consist¬ 
ent with sound principles of conserva¬ 
tion and management. 

The annual limit for each stock is 
the total number of animals that may 
be removed from the natural habitat 
in any calendar year as a result of all 
takings. Section 18.92(e) defines "re¬ 
moved from the natural habitat” to 
mean that the animal has been killed 
and retrieved, or has been captured 
for purposes other than immediate 
return to the natural habitat. Thus, 
for example, animals captured for tag¬ 
ging or marking will not count against 
the annual limit unless they are killed 
or seriously injured in the process. 
Section 18.92(d) defines "natural habi¬ 
tat” to mean the habitat in w r hich the 
animal lives as a wild animal. The di¬ 
rector believes that removal from the 
natural habitat is the best measure for 
the annual limit in view of the Act’s 
primary purposes to protect and main¬ 
tain the health and stability of wild 
populations and the ecosystems of 
which they form essential parts. 16 
U.S.C. 1361(2), (6). 1362(8)-<9), 1373(a). 

Because the record for these regula¬ 
tions indicates that an undetermined, 
but possibly considerable, number of 
polar bears and Pacific walruses are 
being killed unlawfully for their valua¬ 
ble hides and ivory, respectively, and 
that activities associated with oil ex- 
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ploration and development pose a sig¬ 
nificant threat to polar bears, walrus¬ 
es. and sea otters. MMC Exh. 4 at 2, 
Tr. 38-39, 69-71, 85, 87. 150, 198-200. 
Walrus Rec.: Tr. 107, 149, 669-670. 675. 
682-686, 697-698, 916-917. the Director 
believes that the annual limits must 
include the number of animals re¬ 
moved from'the natural habitat as a 
result of unlawful taking and inciden¬ 
tal taking. Including illegally killed 
animals in the annual limit will create 
an incentive for improved enforcement 
efforts, since for each animal killed 
unlawfully, one less may be killed law¬ 
fully. Likewise, including animals 
killed incidentally as a result of fish¬ 
ing, oil development, and other activi¬ 
ties will create an incentive for reduc¬ 
ing such incidental taking, since for 
each animal killed incidentally, one 
less may be killed directly. 

Because there are two stocks of 
polar bears, each stock has it own 
annual limit. See previous discussion 
under "Waiver of the Moratorium- 
Polar Bears . ” To insure that sea otters 
are a significant functioning element 
throughout their historic range, pro¬ 
tection must be given to each individu¬ 
al colony. Thus. § !8.94(hMi) provides 
that sea otters may be taken only 
from colonies which are themselves 
within the range of OSP and are not 
contributing to the repopulation of 
other areas, and that the annual limit 
for each such colony may not exceed 
3.5 percent of its population. 

Under § 18.94(j), the annual limit for 
Pacific walruses is 3.000 animals. To 
mitigate the problem of animals killed 
but not retrieved. §18.94(1) provides 
that any person who kills or injures 
any walrus, bear, or sea otter must im¬ 
mediately make a reasonable effort to 
retrieve or capture such mammal. 

Section 18.94 also imposes a number 
of other conditions on the waiver. To 
facilitate enforcement. § 18.94(m) es¬ 
tablishes certain marking and tagging 
requirements for mammals taken 
under these regulations. Section 
I8.94(n) provides for either suspension 
of taking or reimposition of the mora¬ 
torium if it appears likely that the 
annual limit for any stock or colony 
may be exceeded. Section 18.94<o) pro¬ 
vides that the Director will take all ap¬ 
propriate action to terminate any 
taking found to be inconsistent with 
the Act or its regulations, including, if 
necessary, reimposition of the morato¬ 
rium. Section 18.94(p) establishes the 
workshop requirement described previ¬ 
ously in the section entitled "Best Sci¬ 
entific Evidence Available. ” 

Section 18.95(a) requires that any 
taking allowed by the waiver be au¬ 
thorized by a written license or permit 
issued by the State of Alaska. 

Under the Act, permits for scientific 
research or public display may be 
issued without a waiver of the morato- 
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rium. 16 U.S.C. 1371(a)(1). The Act’s 
legislative history indicates that Con¬ 
gress contemplated that after return 
of management authority to a State 
pursuant to approval of its laws, such 
State could assign scientific research 
or public display permits to qualified 
persons in accordance with the provi¬ 
sions of a general permit for scientific 
research or public display issued to 
the State by the Secretary. Confer¬ 
ence Report at 26. Accordingly. 
§ 18.95(b) provides that the State of 
Alaska may assign scientific research 
or public display permits to qualified 
persons in accordance with the terms 
of a general permit issued to the State 
by the Service. Since the Sendee may 
also be issuing a limited number of sci¬ 
entific research or public display per¬ 
mits and since removals from the nat¬ 
ural habitat under either Alaska or 
Service permits will count against the 
annual limit for the stock or colony, it 
is imperative that responsible State 
and Sendee officials keep each other 
informed of the number of permits 
issued in order to insure that the 
annual limit is not exceeded. 

Finally, for purposes of clarity, these 
regulations make a number of changes 
in the organization and wording of the 
proposed rules published on April 9, 
1976, 41 FR 15166. Also, these regula¬ 
tions omit certain paragraphs in the 
proposed rules concerning enforce¬ 
ment provisions for polar bear hides. 
Similar provisions will be contained in 
the laws and regulations of the State 
of Alaska, and the State will also pre¬ 
scribe additional requirements to fa¬ 
cilitate enforcement. 

The Act's Native Exemption. The Di¬ 
rector adopts the conclusion of the 
Administrative Law Judge that the 
State of Alaska may regulate the 
taking of marine mammals by Alaska 
natives for subsistence, handicraft, or 
clothing purposes after a waiver of the 
moratorium and return of manage¬ 
ment authority to the State. The Di¬ 
rector does not adopt the Judge’s con¬ 
clusion or rationale to the extent they 
suggest or imply that Alaska may not 
regulate native taking for such pur¬ 
poses before a waiver and return of 
management authority or that a 
waiver and return of management au¬ 
thority are necessary prerequisites to 
the States regulation of native taking. 

It is the Director’s view that the Act 
did not totally preempt State jurisdic¬ 
tion over Alaska natives. Section 
101(b) of the Act, 16 U.S.C. 1371(b), 
states that “the provisions of this Act 
shall not apply” with respect to non¬ 
wasteful takings of non-depleted spe¬ 
cies of marine mammals by Alaska na¬ 
tives for subsistence, handicraft, or 
clothing purposes. Section 109(a)(1), 
16 U.S.C. 1379(a)(1), which provides 
that “no State may adopt any law or 
regulation relating to the taking of 
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marine mammals.” is one such provi¬ 
sion that “shall not apply” under the 
terms of Section 101(b). Thus, the Act 
did not preempt State law governing 
Alaska native takings unless the spe¬ 
cies are depleted, the takings are 
wasteful, or the takings are for pur¬ 
poses other than handicrafts, clothing, 
or subsistence. Congress left native 
handicraft, clothing, and subsistence 
taking exactly as it was before the Act, 
regulated by the State of Alaska. 
While native subsistence taking evi¬ 
dently is preferred to other kinds of 
taking under the Act, the Director 
does not regard this preference as 
overriding the Act’s policy of protect¬ 
ing marine mammals. 

These regulations are issued under 
the Marine Mammal Protection Act of 
1972, 16 U.S.C. 1361-1407. They were 
prepared by Ronald Swan, Office of 
the Solicitor, Department of the Inte¬ 
rior. 

Dated: January 4, 1979. 

Keith M. Schreiner, 
Acting Director. 

Accordingly, Part 18 of Title 50, 
Code of Federal Regulations, is 
amended as set forth below: 

1. Subpart H of the Table of Con¬ 
tents is revised to read as follows: 

Subpart H—Waiver of the Moratorium on the 
Taking of Polar Bears, Sea Otters, and Pacif¬ 
ic Walruses in Alaska or the Waters Off 
Alaska 

Sec. 

18.92 Definitions. 

18.93 Waiver of the moratorium. 

18.94 Conditions of the waiver. 

18.95 Permits. 

Authority: Marine Mammal Protection 
Act of 1972, 16 U.S.C. 1361-1407. 

Subpart H—Waiver of the Moratori¬ 
um on the Taking of Polar Bears, 
Sea Otters, and Pacific Walruses in 
Alaska or the Waters Off Alaska 

2. Subpart H is revised to read as fol¬ 
lows: 

§ 18.92 Definition*. 

As used in this Subpart H: 

(a) “Alaska” means all lands within 
the State of Alaska and all waters 
within the seaward boundary of the 
State of Alaska; 

(b) “Colony” means a group of sea 
otters found in a common area that is 
isolated by a body of water or other 
physical barrier which impedes, but 
does not prevent, genetic interchange 
with sea otters outside the common 
area; 

(c) “Optimum sustainable popula¬ 
tion” means a population size which 
falls within a range from the popula¬ 
tion level of a given species, stock, or. 
in the case of sea otters, colony which 


is the largest supportable within the 
ecosystem to the population level that 
results in maximum net productivity. 
Maximum net productivity is the 
greatest net annual increment in pop¬ 
ulation numbers or biomass resulting 
from additions to the population due 
to reproduction and/or growth less 
losses due to natural mortality; 

(d) “Natural habitat” means the 
habitat in which a marine mammal 
lives as a wild animal; 

(e) “Removed from the natural habi¬ 
tat” means that the animal has been 
killed and retrieved, or has been cap¬ 
tured for purposes other than immedi¬ 
ate return to the natural habitat; 

(f) “Waters off Alaska” means 
waters outside Alaska, and west of lon¬ 
gitude 130 degrees West, north of lati¬ 
tude 50 degrees North, east of the 
Convention Line of 1867 between the 
United States and the Union of Soviet 
Socialist Republics, and south of lati¬ 
tude 75 degrees North. 

§ 18.93 Waiver of the moratorium. 

Subject to the provisions of this 
Subpart H. sea otters may be taken in 
Alaska and polar bears and Pacific 
walruses may be taken in Alaska or 
the waters off Alaska. 

§ 18.94 Conditions of the Waiver. 

(a) Any taking allowed by this Sub¬ 
part H may be done only by a person 
who is subject to the jurisdiction of 
the State of Alaska and must comply 
with the laws and regulations of the 
State of Alaska. 

(b) The total number of polar bears 
which may be removed from the natu¬ 
ral habitat in Alaska and waters off 
Alaska, in the area east of a line ex¬ 
tending northwest and southeast from 
Point Lay. Alaska, in any calendar 
year is 55. 

(c) The total number of polar bears 
which may be removed from the natu¬ 
ral habitat in Alaska and waters off 
Alaska, in the area west of a line ex¬ 
tending northwest and southeast from 
Point Lay, Alaska, in any calendar 
year is 115. 

(d) No polar bear less than 28 
months of age may be taken. 

(e) No female polar bear that is ac¬ 
companied by a polar bear less than 28 
months of age may be taken. 

(f) No polar bear may be taken in a 
den. 

(g) Subject to the conditions set 
forth in paragraph <h) and (i) of this 
section, the total number of sea otters 
which may be removed from the natu¬ 
ral habitat in Alaska in any calendar 
year is 3,000. 

(h) The total number of sea otters 
which may be removed from the natu¬ 
ral habitat of any colony in any calen¬ 
dar year may not exceed 3.5 percent of 
the population of that colony. 
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(i) No sea otter may be taken from 
any colony which is below its optimum 
sustainable population or from which 
sea otters are moving to other areas of 
natural habitat which they are estab¬ 
lishing new colonies. 

(j) The total number of Pacific wal¬ 
ruses which may be removed from the 
natural habitat in Alaska and waters 
off Alaska in any calendar year is 
3,000. 

(k) The annual limits established by 
paragraphs (b), (c). <g), Ch), and (J) of 
this section include all polar bears, sea 
otters, or Pacific walruses that have 
been removed from the natural habi¬ 
tat during any calendar year as a 
result of taking for subsistence, handi¬ 
craft. or clothing purposes, incidental 
taking, unlawful taking, taking au¬ 
thorized by the Service or the State of 
Alaska under §§ 18.31 or 18.95(b) pur¬ 
suant to a permit for scientific re¬ 
search or public display, and all other 
taking authorized by the laws and reg¬ 
ulations of the State of Alaska. 

(l) Any person who kills or injures 
any polar bear, sea otter, or Pacific 
walrus must immediately make a rea¬ 
sonable effort to retrieve or capture 
such marine mammal. 

(m) No marine mammal taken under 
this Subpart H or under § 18.31, and 
no part or product of any such marine 
mammal, may be transported out of 
Alaska or the waters off Alaska unless 
it is first marked, tagged, or otherwise 
identified in accordance with the laws 
and regulations of the State of Alaska, 
and any such mark, tag, or identifica¬ 
tion shall remain on such marine 
mammal, or part or product thereof, 
until completion of any tanning, taxi¬ 
dermy work, or other processing. 

(n) Whenever 80 percent of an 
annual limit established by paragraph 
(b), (c). (g), (h). or (j) of this section is 
reached, the State of Alaska must im¬ 
mediately so inform the Director pur¬ 
suant to § 18.57. After notifying the 
Director, the State of Alaska must 
take all necessary measures to insure 
that such annual limit is not exceeded. 
If the Director determines that the 
State of Alaska has not insured that 
the annual limit will not be exceeded, 
he may, by regulation, prohibit any 
further taking during the calendar 
year in question or repeal this Subpart 
H and thereby reimpose the moratori¬ 
um on taking established by section 
101(a) of the Act, 16 U.S.C. 1371(a). 

(o) Whenever the Director deter¬ 
mines that any taking of polar bears, 
sea otters, or Pacific walruses is not 
consistent with the Act, this Subpart 
H, or any other regulation issued 
under the Act, he shall take all appro¬ 
priate action to terminate such taking, 
including, if necessary, Issuance of reg¬ 
ulations to repeal this Subpart H and 
thereby reimpose the moratorium on 
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taking established by section 101(a) of 
the Act, 16 U.S.C. 1371(a). 

(p) If the Director does not receive 
from the State of Alaska within 120 
days after the close of the first full 
calendar year following the effective 
date of this Subpart H an annual 
report submitted under § 18.56(b) 
which contains the findings and data 
of a workshop held to obtain and ana¬ 
lyze data on polar bears, sea otters, 
and Pacific walruses, he may. by regu¬ 
lation, repeal this Subpart H and 
thereby reimpose the moratorium on 
taking established by section 101(a) of 
the Act, 16 U.S.C. 1371(a). 

§ 18.95 Permits. 

(a) Any taking allowed by this Sub- 
part H must be authorized in writing 
by the State of Alaska. 

(b) In addition to licenses or permits 
referred to in paragraph (a) of this 
section, the State of Alaska, in accord¬ 
ance with the provisions of a general 
permit for scientific research or public 
display issued to the State under 
§ 18.31, may assign to qualified persons 
permits for scientific research or 
public display. 

[FR Doc. 79-959 Piled 1-10-79; 8:45 am) 
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CHAPTER II—NATIONAL MARINE 
FISHERIES SERVICE, NATIONAL 
OCEANIC AND ATMOSPHERIC AD¬ 
MINISTRATION, DEPARTMENT OF 
COMMERCE 

PART 216—REGULATIONS GOVERN¬ 
ING THE TAKING AND IMPORTING 
OF MARINE MAMMALS 

Alaska Waiver 

AGENCY: National Oceanic and At¬ 
mospheric Administration, Depart¬ 
ment of Commerce. 

ACTION: Determination of Alaska 
Waiver Request: Final Rule. 

SUMMARY: Under the authority of 
the Marine Mammal Protection Act of 
1972 (the “Act”), the Administrator of 
the National Oceanic and Atmospheric 
Administration (NOAA), (the “Admin¬ 
istrator”), has determined that it is ap¬ 
propriate to waive conditionally the 
requirements of the Act to allow the 
taking of certain Alaska marine mam¬ 
mals and to promulgate regulations 
implementing the waiver. The waiver 
and its implementing regulations will 
not become effective until manage¬ 
ment of these marine mammals has 
been returned to Alaska, following a 
determination that the State’s laws 
and regulations are consistent with 
this decision and the Act’s purposes 
and policies. 
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DATE: The waiver and accompanying 
Federal regulations will not be effec¬ 
tive until the Administrator subse¬ 
quently determines (in accordance 
with Section 109(a)(2) of the Act and 
50 CFR Part 216, Subpart H) that 
Alaskan laws and regulations are con¬ 
sistent with the Act. 

ADDRESS: Assistant Administrator 
for Fisheries, National Oceanic and 
Atmospheric Administration, Wash¬ 
ington, D.C.20235. 

FOR FURTHER INFORMATION 
CONTACT: 

William P. Jensen. Marine Mammal 
Program Manager, Office of Marine 
Mammal and Endangered Species, 
National Marine Fisheries Service, 
3300 Whitehaven St., NW. Washing¬ 
ton. D.C. 20235. Telephone: 202-634- 
7461. 

SUPPLEMENTARY INFORMATION: 
On January 31, 1973, the Governor of 
Alaska requested the Secretary of 
Commerce to return to the State of 
Alaska the management of the follow¬ 
ing marine mammals in accordance 
with Section 109(a)(2) of the Act: 
Northern (Steller) sea lion, Eumeto- 
pias jubatus; land-breeding harbor 
seal, Phoca vitulina; ice-breeding 
harbor seal, also known as spotted or 
largha seal, Phoca largha; ringed seal, 
Pusa hispida; ribbon seal. Histrio - 
phoca fasciata; Pacific bearded seal, 
Erignathus barbatus; and beluga 
whale, Delphinapterus leucas. Because 
the Act divided jurisdiction over 
marine mammals between the Depart¬ 
ments of Commerce and the Interior, 
the Governor made a similar request 
to the Secretary of the Interior re¬ 
garding a waiver and return of man¬ 
agement of the polar bear, Ursus mar - 
itimus; sea otter, Enhydra lutris; and 
Pacific walrus, Odobenus rosmarus. 

On April 9, 1976, the Directors of 
the National Marine Fisheries Service 
(NMFS) * and the U.S. Fish and Wild¬ 
life Service (FWS). acting on behalf of 
the Secretaries of Commerce and the 
Interior, respectively, proposes to 
waive the moratorium with respect to 
the marine mammals under their ju¬ 
risdictions (41 FR 15166, 15173). Si¬ 
multaneously, NMFS and FWS pub¬ 
lished proposed regulations and state¬ 
ments in accordance with Section 
103(d) of the Act to implement the 
waiver subject to a determination that 


'At the time of proposal, the authority of 
the Secretary of Commerce to issue final 
regulations and decide on a waiver of the 
moratorium and return of management had 
been delegated to the Administrator of the 
National Oceanic and Atmospheric Adminis¬ 
tration who in turn had delegated his au¬ 
thority to the Director of NMFS. This dele¬ 
gation was changed on November 4 , 1977, to 
return this authority to the Administrator 
of the National Oceanic and Atmospheric 
Administration. 
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Alaska's lawu and regulations are con¬ 
sistent with the Ad. 2 

A joint Draft Environmental Impact 
Statement (DEIS) filed on March 5, 
1976, was made available to Federal 
Agencies and the general public for 
comment. Comments were received 
from the Department of Agriculture, 
Department of the Interior. California 
Department of Fish and Game, Alaska 
Department of Environmental Conser¬ 
vation, State of Oregon, Washington 
State Department of Game. National 
Fisheries Institute. University of 
Alaska, Alaska Professional Hunters 
Association, Bering Straits Native Cor¬ 
poration, Niinam Kitlutsisti. Environ¬ 
mental Defense Fund. National Parks 
and Conservation Association, Com¬ 
mittee for Humane Legislation, Soci¬ 
ety for Animal Protective Legislation, 
National Wildlife Federation, Safari 
Club International, and the Wildlife 
Society. A Final Environmental 
Impact Statement (FEIS) was filed on 
March 27, 1978. 

In accordance with Section 103<d) of 
the Act, the proposals were subject to 
a hearing on the record, presided over 
by an Administrative Law Judge 
(ALJ). The AU's prehearing order of 
May 28. 1976 (41 FR 21832) listed 17 
issues to be considered during the 
hearing which took place as follows: 
Anchorage, Alaska (June 29-July 1, 
1976); Nome. Alaska (July 6-9, 1976); 
Bethel. Alaska (July 12-13. 1976k An¬ 
chorage, Alaska (July 14-20, 1976); 
Washington, D.C. (October 19-20, 
1976). The following parties made ap¬ 
pearances in the hearing: State of 
Alaska; FWS; NMFS; Marine Mammal 
Commission; National Fisheries Insti¬ 
tute, Incj Committee for Humane Leg¬ 
islation. Inc.; Friends of Animals. Inc.; 
Environmental Defense Fund; Monitor 
Inc.; Nunam Kitlutsisti; Alaska Legal 
Service Corps (on behalf of various 
Natives and Native groups); Savoonga 
and Gambell Native Corporation; and 
Maneluk Association. 

The availability of the AU’s recom¬ 
mended decision was announced on 
July 20. 1977 (42 FR 37215) accompa¬ 
nied by a summary of his recommend¬ 
ed decision. The public was asked to 
comment and responses from the fol¬ 
lowing were received: Monitor Inc.; 
Environmental Defense Fund; Friends 
of Animals; Committee for Humane 
Legislation: State of Alaska; Marine 
Mammal Commission; International 
Association of Fish and Wildlife Agen¬ 
cies; Animal Care and Welfare Inc.; 
Safari International; Ms. Susan T. 
Peschka; Ms. Judi Stephens; and Mrs. 
E. M. T. Moore. 


*On April 5. 1976. the Secretary of the in¬ 
terior in a separate action waived the mora¬ 
torium on walrus and returned management 
to Alaska with the tinderstanding that the 
walrus waiver and return of management 
would be reconsidered In the instant 
proceeding. 
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Summary of AU’s Decision 

The Administrative Law Judge’s rec¬ 
ommended decision contains the fol¬ 
lowing important findings of fact and 
conclusions of law: 

L The AU found that the best sci¬ 
entific evidence available was present¬ 
ed at the hearings in support of the 
proposed waiver of the moratorium. 

2. The AU concluded that optimum 
sustainable population (OSP) consti¬ 
tutes a range of population sizes from 
a point somewhat above the point of 
maximum productivity up to the car¬ 
rying capacity of the habitat. 

3. Notwithstanding the exemption 
from the moratorium provided for 
Alaskan natives under Section 101(b) 
of the Act, regarding the taking of 
marine mammals for subsistence pur¬ 
poses, for native handicraft purposes, 
and for non-wasteful takings, the AU 
concluded that the State may, upon a 
waiver and return of management, 
regulate all hunting of marine mam¬ 
mals by natives. The AU seemed to 
suggest that the legislative intent was 
to exempt natives only from the mora¬ 
torium and that once the moratorium 
was waived, so was the exemption. 

4. Consistent with the preliminary 
findings of NMFS in the preamble of 
the April 9, 1976, proposal to waive the 
moratorium, the AU found that 
Alaska beluga whales are comprised of 
two population stocks, one located in 
the Cook Inlet-Shelikoff Strait and 
the other located in the Bering Sea- 
Chukchi Sea, but there is only one 
stock each of land-breeding harbor 
seals, ice-breeding harbor seals (largha 
or spotted seals), ribbon seals, bearded 
seals, ringed seals, and sea lions in 
Alaska. 

5. The AU concluded that the pro¬ 
ponents of the waiver have satisfied 
the burden of proof in establishing 
that each stock is within the range of 
OSP. 

6. The AU found that a waiver and 
return of management to the State 
was beneficial and without it, there 
would be little if any management of 
marine mammals in general and of 
native taking in particular. The AU 
believed that management was needed 
to maintain healthy populations of 
the subject marine mammals and that 
none now exists. 

7. The AU found that Alaska had a 
modern scientific resource program 
and that the waiver of the moratorium 
and implementation of Alaska’s pro¬ 
gram would be in accord with sound 
principles of resource protection and 
conservation, including research, en¬ 
forcement, census, habitat acquisition 
and improvement, and public partici¬ 
pation in the development of game 
regulations. 

8. The AU also determined that the 
proposed Federal regulations were 
adequate to protect the subject marine 


mammals: and, that the suggested 
State regulations met the criteria set 
forth in the Federal regulations and 
the Act, protected the subject marine 
mammals, and should be approved. 

9. With respect to the Department 
of Commerce species, ttye AU accept¬ 
ed the following population estimate 
for each of the stocks involved: 

(a) Northern sea lion—214.000; 

(b) Beluga whale (Cook Inlet 
stock)—500: 

(c) Beluga whale (Bering-Chukchi 
Sea stock)—9.000; 

(d) Land-breeding harbor seal— 
270.000; 

(e) Ice-breeding harbor seal—200,000 
to 250.000; 

(f) Ringed seal—1 million to 1.5 mil¬ 
lion: 

(g) Ribbon seal-90.000 to 100.000; 
and 

(h) Pacific bearded seal—300,000 to 
400,000. 

10. With respect to the Department 
of Commerce species, the AU found 
that it was appropriate to waive sec¬ 
tion 101(a) of the Act to permit the 
following annual taking limits and 
that such limits would protect the 
stocks from being disadvantaged under 
the terms of a waiver and return of 
management: 

(a) Northern sea ban—The AU rec¬ 
ommended setting an annual taking 
limit of 6,648 adults, providing that 
two pups could be taken in lieu of each 
adult covered by the limit. 

(b) Beluga whale (Cook Inlet 
stock)—The AU concluded that an 
annual taking limit of 10 belugas 
would not disadvantage the stock. 

(c) Beluga whale (Bering-Chukchi 
Sea stock)—The AU concluded that 
an annual taking limit of 350 belugas 
would not disadvantage the stock- 

id) Land-breeding harbor seal—The 
AU found that the annual taking 
limit of land-breeding harbor seal 
adults should not exceed 8,461 seals. 
However, in light of the high natural 
mortality of pups, he further found 
that two pups could be safely taken in 
lieu of one adult animal. He added 
that there should be no taking from 
the sub-populations in the Outer 
Kenai Coast. Management Area 2. and 
the Kodiak Archipelago, Management 
Area 3. where there lias been heavy 
exploitation In the past. 

(e) Ice-breeding harbor seal— The 
AU found that an annual taking limit 
of 5,700 animals would be appropriate 
to avoid disadvantage to the stock. 

(f) Ringed seal—The ALJ found that 
an annual taking limit of 20.000 ringed 
seals would not disadvantage the 
stock. 

(g) Ribbon seal—The AU found 
that an annual taking limit of 500 
ribbon seal s would not disadvantage 
the stock. 
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(h) Pacific bearded seal—The ALJ 
found that an annual taking limit of 
4000 Pacific bearded seals would not 
disadvantage the stock. 

The ALJ was assured that all of 
these takings were in accord with 
sound principles of resource protection 
and conservation as provided in the 
purposes and policies of the Act. The 
ALJ indicated that before the waiver 
and a return of management is effect¬ 
ed, the State of Alaska should develop 
detailed regulations which incorpo¬ 
rate, as applicable to the Department 
of Commerce species, the following 
points: 

1. Subsistence takers should be given 
preference over sport and commercial 
hunters, and “subsistence taker'’ 
should be defined on the basis of bona 
fide dependence on marine mammals 
by coastal residents. 

2. The State should exercise extreme 
caution and prudence, allowing mar¬ 
gins for safety, in calculating harvest 
levels. 

3. To prevent the Federal waiver 
limit from becoming a target, low r er 
figures should be published within the 
State as harvest quotas, and quotas 
should be set not only for the total 
area of the State, but also for each 
region or village. 

4. Persons w'ho conduct commercial 
harvests should be required to submit 
jaw and reproductive tract specimens 
for analysis and research. 

5. The State regulations should in¬ 
clude specific language corresponding 
to that in the Act using the standard 
of OSP. 

6. A working arrangement for en¬ 
forcement of the marine mammal law r s 
should be negotiated between the 
State of Alaska and the U.S. Coast 
Guard. 

7. A cooperative agreement concern¬ 
ing marine mammal enforcement mon¬ 
itoring and review should be negotiat¬ 
ed between FWS and NMFS. 

8. A working partnership should be 
established between the Native com¬ 
munity and the State- concerning pro¬ 
posed regulations bearing on Native 
communities. The ALJ strongly urged 
that the State provide translations of 
its proposals so that affected Native 
communities can be fully informed. 

9. Proposed changes in laws, regula¬ 
tions, policies, and permits by the 
State of Alaska should be published in 
the Federal Register to allow non- 
Alaskan participation in such changes. 

10. Whenever seals are to be taken 
by clubbing, clubbers should be 
trained, stickers and a backup staff 
should be used, and seals should be 
grouped together. 

11. The State method for selecting 
hearing officers in civil prosecution 
should not be employed for civil pros¬ 
ecutions under Alaska’s approved 
marine mammal regulations. Rather, 
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U.S. Administrative Law Judges 
should be retained and assigned 
through the U.S. Civil Service Com¬ 
mission on a case by case basis with re¬ 
imbursement being made to the U.S. 
Government. 

12. Even after a return of manage¬ 
ment, programs for continued re¬ 
search and analysis should be pursued 
to improve the management effort. 

13. The ALJ noted that several wit¬ 
nesses had testified that the State 
system made it difficult for Natives to 
serve as guides; therefore, most of the 
profit went to non-Native brokers in 
Anchorage. This problem should be re¬ 
solved through appropriate means. 

14. Regulations should provide for 
the furnishing of necessary data and 
other information from the State of 
Alaska to the Marine Mammal Com¬ 
mission. 

Consideration of the ALJ’s 
Recommended Decision 

I have thoroughly reviewed the rec¬ 
ommended decision of the ALJ, the 
record of the hearing upon which it is 
based, and all comments received after 
publication of the notice of its avail¬ 
ability. I hereby adopt and incorporate 
by reference the ALJ’s decision, 
except as noted below. In each in¬ 
stance where I make a specific deter¬ 
mination. I will refer to the ALJ’s deci¬ 
sion and indicate whether I adopt 
both his decision and underlying ra¬ 
tionale. Where I concur in his decision 
but wish to modify or add to his ra¬ 
tionale, I will make appropriate com¬ 
ments. 

Statutory Basis for Determinations 

Section 101(a)(3)(A) of the Act pro¬ 
vides that a waiver decision must be 
made on the basis of the best scientific 
evidence available and in consultation 
with the Marine Mammal Commis¬ 
sion, giving due regard to the distribu¬ 
tion, abundance, breeding habits, and 
times and lines of migratory move¬ 
ments of the marine mammals in ques¬ 
tion. Also. I must be assured that the 
taking of these mammals is in accord 
with sound principles of resource pro¬ 
tection and conservation provided in 
the purposes and policies of this Act. 

Section 103 of the Act provides that 
regulations allowing the taking of 
marine mammals must be based on 
the best scientific evidence available 
and in consultation with the Marine 
Mammal Commission. I must insure 
that the taking allowed under the reg¬ 
ulations will not be to the disadvan¬ 
tage 3 of the species and population 


3 Although not defined in the Act. I find 
for purposes of this determination that *'dis- 
advantaged” refers to species or population 
stocks below or above OSP or subject to 
conditions that do not preserve the pur¬ 
poses and policies of the Act or do not main¬ 
tain optimum sustainable population and a 
healthy ecosystem. 
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stocks in question and will be consist¬ 
ent with the purposes and policies of 
section 2 of the Act. The regulations 
implementing the waiver of the mora¬ 
torium must not permit the subject 
species and population stocks to di¬ 
minish beyond the point at which 
they cease to be a functioning element 
in the ecosystem of which they are a 
part or to diminish below their opti¬ 
mum sustainable population. Manage¬ 
ment of these species and population 
stocks must be to maintain the health 
and stability of the marine ecosystem. 

Section 109(a)(2) of the Act provides 
for a return of management of marine 
mammals to any State if the Adminis¬ 
trator determines that the State’s laws 
and regulations will be consistent with 
regulations promulgated under Sec¬ 
tion 103 of the Act with respect to the 
subject species and population stocks 
and with other applicable provisions 
of the Act. Section 109(a)(3) requires 
the Administrator to monitor continu¬ 
ously the laws and regulations of the 
state to which management has been 
returned to determine whether they 
are in substantial compliance with this 
section of the Act. 

Determinations 

Under Section 101(a)(3)(A) of the 
Act. I have determined that it Is ap¬ 
propriate to effect a waiver and allow 
the taking of certain marine mammals 
to the extent indicated below; and. to 
promulgate regulations implementing 
the waiver pursuant to section 103(a) 
of the Act. However, at this time I am 
unable to make a determination that 
Alaska’s laws and regulations are con¬ 
sistent or inconsistent with the Act 
and, consequently, I cannot return 
management of these mammals to the 
State. The waiver and accompanying 
regulations will not be effective and 
management will not be returned until 
Alaska makes appropriate changes to 
its laws and regulations, submits them 
to me. and they are approved in ac¬ 
cordance with the policies, criteria, 
and procedures outlined in 50 CFR 
Part 216, Subpart H. To assist the 
State in this effort, certain changes I 
deem appropriate and necessary are 
stated herein. 

CONSULATION 

My actions under Sections 101 and 
103 of the Act require consultation 
with the Marine Mammal Commis¬ 
sion. The Commission was consulted 
prior to publication of the proposal 
and the DEIS and was a party to the 
administrative proceedings. The Com¬ 
mission also submitted comments on 
the ALJ’s recommended decision. It is 
my conclusion, therefore, that the 
consultative requirements of the Act 
have been satisified. 
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Best Scientific Evidence Available 

My actions under Sections 101 and 
103 also must be based on the “best 
scientific evidence available/’ The ALJ 
found that the best scientific evidence 
available was presented at the hearing 
in support of the proposed waiver of 
the moratorium. 

A major point of contention raised 
by some opponents to the proposed 
waiver was that the scientific evidence 
did not meet this standard. In final 
briers, certain parties argued that the 
waiver should not be granted until 
•greater scientific certainly'* is at¬ 
tained. However, by using the phrase 
•'best scientific evidence available’* 
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rather than “best scientific evidence 
possible,*’ the Act provides that scien¬ 
tific certainty is not required. I believe 
that the evidence in the record is suf¬ 
ficient to permit the conservative deci¬ 
sion I have taken and that my decision 
will not disadvantage the populations 
Involved. 

Population Stock and Levels 

Each species in question is repre¬ 
sented by a single stock in Alaska and 
the waters off Alaska except for the 
beluga whale which has two stocks. 
The population estimates for these 
species, based on the best scientific 
evidence available, are as follows: 


Species Estimated population level 


Northern rcr lion i tZuynctupias J uba tvs > ......«m.............. 

_ 214.000 

Harbor vbI i Phaca Tttulmu > . 

.... 270.000 

Largha oral < Phoca IttTxjhu) ... , , _ 1Ilirr 

...... 200.000 10 250 000 

Ringrd soul < P - -- . T . ..- ... 

. 1.0 million to 1.5'million 

Ribbon spr! ( Pttxx'Q fascia fa). .... 

.... 90.000 l.o 100.000 

Bearded seal t SnpuuThui tm^hnhi ffl..... 

.. 300.000 

Beluga ah Mr •Dclphxnaptem* irucas.*: 

P/vik Inlnt s'l/urk .. 

...- 500 

flrrine /CThiikrhi Sra stork.. 

_9.000 



The ALJ and Marine Mammal Com¬ 
mission concur with the foregoing 
number of stocks and population 
levels. 

. Optimum Sustainable Population 

A major issue in the hearing was the 
expected impact of the waiver and ac¬ 
companying regulations on the opti¬ 
mum sustainable population (OSP) of 
each species or population stock in 
question. It is my duty to determine 
OSP for each species or population 
stock and to be assured that the 
waiver and accompanying regulations 
will maintain populations at OSP 
levels. 

On December 21. 1976 (41 FR 

55536). NMFS published a definition 
of OSP as follows: •'Optimum sustain¬ 
able population is a population size 
w'hich falls within a range from the 
population level of a given species of 
stock which is the largest supportable 
within the ecosystem to the popula¬ 
tion level that results in maximum net 
productivity. Maximum net productiv¬ 
ity is the greatest net annual incre¬ 
ment in population numbers or bio¬ 
mass resulting from additions to the 
population due to reproduction and 
grow th less losses due to natural mor¬ 
tality/* Maximum net productivity is 
defined as the lower limit of the range 
of OSP. 

This definition was approved by the 
Director of NMFS as a result of the 
formal hearing in the tuna-porpoise 
controversy. (MMPAH 02-1976). It 
was promulgated before the close of 


the administrative record herein and 
was discussed by various parties. It 
was approved by Judge Richey of the 
U.S. District Court for the District of 
Columbia in Committee for Humane 
Legislation v. Kreps , D.D.C., Civ. 

Action No. 77-0564, Order of the 
Court dated June 30, 1977 (transcript 
pp. 41-51). 

The ALJ concluded that OSP consti¬ 
tutes a range of population sizes from 
an undefined point somewhat above 
the point of maximum productivity up 
to the average carrying capacity of the 
habitat. He noted that “maximum pro¬ 
ductivity’’ is not defined in the Act 
and he did not address specifically the 
NMFS refinement of that term dis¬ 
cussed above, even though the NMFS 
definition w r as in the record and dis¬ 
cussed by many parties and witnesses. 

I disagree with the ALJ’s definition 
because it does not define clearly the 
lower end of the range of OSP. In ad¬ 
dition, the NMFS definition more ac¬ 
curately reflects the dynamics of 
marine mammal populations and is 
supported by expert testimony in the 
hearing. The NMFS definition clearly 
defines the low r er end of the range of 
OSP and allows consideration of all 
factors which pertain to the health of 
the ecosystem and the functioning of 
a species or population stock in the 
ecosystem. OSP may be evaluated in 
terms of numbers of animals and it 
also may be evaluated by reference to 
scientific indicators of the health and 
vitality of a species or population 
stock such as historical population 


levels, population trends, distribution, 
habitat, relative density, mortality 
rates, reproductive rates, age composi¬ 
tion, and other behavioriai character¬ 
istics. The record contains much evi¬ 
dence about these factors and their 
use in evaluating OSP for each of the 
subject species and population stocks. 

Because of the prior administrative 
decision, the recent judicial approval 
of this NMFS definition and my in- 
depth review of the record, I do not 
accept the ALJ’s definition of OSP 
and find that the NMFS definition is 
correct. 

After careful review of the expert 
testimony, the ALJ’s review of the var¬ 
ious ecological factors, and. especially, 
the views of the Marine Mammal 
Commission, I adopt the ALJ’s recom¬ 
mendation that each of the subject 
species or population stocks is within 
the range of OSP. 

Extent of the Waiver 

The waiver of the moratorium and 
the numerical, annual taking limits 
pertain to the following takings of 
marine mammals in Alaska and in the 
waters off Alaska: subsistence taking 
by Alaskan natives; and direct taking, 
incidental taking, and lethal scientific 
research by all U.S. citizens and resi¬ 
dents, including Alaskan natives, Alas¬ 
kan citizens, and resident aliens. 

The annual taking limits do not per¬ 
tain to taking for non-lethal scientific 
research (e.g. tagging), taking for 
public display purposes, and all taking 
by foreign persons and vessels. These 
will remain under NOAA control and 
operate outside the waiver. 

After a consistency determination 
under Section 109(a)(2) of the Act and 
50 CFR Part 216, Subpart H. the 
waiver and other legal authority will 
give Alaska control over all takings 
except direct taking, incidental taking, 
* and lethal scientific research by non- 
Alaskan. U.S. citizens and residents in 
the waters off Alaska. These will 
remain under NOAA supervision, with 
Alaska’s consultation required before 
any permit Is issued. 

1. Northern Sea Lion, I adopt the 
ALJ’s recommendation of an annual 
taking limit of 6,648 adults and. with 
modification, adopt the recommenda¬ 
tion of the MMC and ALJ allowing the 
taking of two pups in lieu of one adult. 
The MMC recommended an annual 
taking limit of 7.800 adults. 

The evidence supports an exception 
for the taking of pups because of their 
high natural mortality, but I believe 
that this should be allowed only under 
very narrow circumstances. Conse¬ 
quently, I have determined that two 
pups can be taken in lieu of one adult 
only in commercial harvests, which 
will be operated under strict State con- 
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trols. and that the State must estab¬ 
lish the maximum age for pups that 
qualify for this exception (based on 
the age of pups subject to very liigh 
natural mortality.) Animals bom in 
the year in which they are harvested 
are considered pups. 

2. Land-breeding Harbor Seal I do 
not adopt the ALJ’s recommendation 
of an annual taking limit of 8.461 
adults, allowing the taking of two pups 
in lieu of one adult, prohibiting any 
take in certain areas, and allowing 
only a pup harvest in other areas. The 
MMC recommended an annual taking 
limit of 10.800 adults and recognized 
that two pups could be taken in lieu of 
one adult. 

I have determined that the annual 
taking limit should be 10.511 adults 
and although the record indicates that 
two pups can be taken in lieu of one 
adult, this exception must be limited 
as indicated in my discussion of the 
proceeding species. Two pups can be 
taken in lieu of one adult, but only in 
commercial harvests and according to 
maximum age restrictions established 
by the State (based on the age of pups 
subject to very high natural mortal¬ 
ity). 

Although I appreciate the ALJ’s rec¬ 
ommendation that no taking occur in 
certain areas, there is evidence in the 
record that these particular groups of 
seals are not depressed. In my view, if 
such a restriction is necessary, it 
cannot be implemented effectively 
through the waiver process. Rather, 
Alaska should- impose this restriction, 
where necessary, through Its game 
management procedures. 

Moreover, the evidence indicates, 
and the ALJ found, that there is one 
stock of land-breeding harbor seals 
and that it is within OSP. It is likely 
that neighboring groups of seals will 
contribute to the “recovery” of seals 
in any Areas where groups are de¬ 
pressed. The annual taking limit is di¬ 
rected at the number of animals that 
can be taken from the entire stock. If 
the state adopts a management ap¬ 
proach that is not conservative and 
does not wisely distribute any harvest, 
i have reserved the power to correct 
the situation (see 50 CFR 216.113(e) 
and 216.113(f).) 

The appropriateness of a pup liar- 
vest is also a matter to be resolved by 
the State through its management 
procedures, but as indicated above, 
pups can be taken only in limited cir¬ 
cumstances. 

3. Ice-breeding (Spotted or Largha ) 
Harbor Seal. I adopt the ALJ’s recom¬ 
mendation of an annual taking limit of 
5.700 ice-breeding harbor seals. The 
MMC recommended that annual U.S. 
taking be limited to 5,700 largha seals. 

4. Ringed Seal I adopt the ALJ’s rec¬ 
ommendation of an annual taking 
limit of 20.000 ringed seals. The MMC 
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recommended that annual UJS. taking 
be limited to 20,000 ringed seals. 

5. Ribbon Seal. I adopt the ALJ’s 
recommended annual taking limit of 
500 ribbon seals. The MMC recom¬ 
mended that annual U.S. taking be 
limited to 500 ribbon seals. 

6. Pacific Bearded Seal I do not 
adopL the ALJ’s recommended limit of 
4.000 bearded seals returned to shore. 
The MMC recommended that annual 
U.S. taking be limited to 9,000 bearded 
seals. The record indicates a high loss 
rate for this species, perhaps as high 
as two to one. The ALJ’s recommenda¬ 
tion might, if implemented, result in 
as many as 12.000 seals killed annual¬ 
ly. Until better data on loss rate are 
obtained, I have determined that the 
annual take limit for Pacific bearded 
should be 9,000 animals, to be meas¬ 
ured by the landing and taking ashore 
of 3,000 animals. 

7. Beluga whale. Two stocks of 
beluga whales are recognized in Alas¬ 
kan waters, the Cook Inlet stock and 
the Bering-Chukchi Sea stock. I adopt 
‘the ALJ’s recommended annual taking 
limit of 10 whales from the Cook Inlet 
stock and 350 whales from the Bering- 
Chukchi sea stock. The MMC recom¬ 
mended that total annual U.S. taking 
be limited to 360 beluga whales. 

After careful review of the record 
•and, in particular, the views of the 
Marine Mammal Commission, I have 
determined that all subject species 
and population stocks are within OSP 
and will not be disadvantaged or re¬ 
duced below OSf> as a result of condi¬ 
tionally waiving the moratorium to 
the extent determined above. There¬ 
fore. the waiver is in accordance with 
the principles of resource protection 
and conservation provided by the pur¬ 
poses and policies of the Act. 

Native Exemption 

I adopt the ALJ’s conclusion that 
the State of Alaska can regulate sub¬ 
sistence hunting of marine mammals 
by Alaskan natives after a waiver and 
return of management to the State. I 
do not adopt his conclusion or ration¬ 
ale to the extent they suggest or imply 
that Alaska cannot regulate native 
subsistence hunting prior to a waiver 
and return of management or that a 
waiver and return of management are 
necessary prerequisites to State regu¬ 
lation of native subsistence hunting. 

It is ray view that the Act did not to¬ 
tally preempt state jurisdiction over 
Alaskan natives. Section 101(b) states 
that “the provisions of this Chapter 
shall not apply” with respect to non¬ 
wasteful takings of non-depleted spe¬ 
cies of marine mammals by Alaskan 
natives for subsistence and handicraft 
purposes. Section 109(a)(1). which pro¬ 
vides that “no State may adopt any 
law or regulation relating to the 
taking of marine mammals,” is one 
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such provision that "shall not apply” 
under the terms of Section 101(b). The 
Act did not preempt State law’ govern¬ 
ing Alaskan native takings unless the 
species are depleted, the takings are 
wasteful, or the takings are for pur¬ 
poses other than for handicrafts or 
subsistence. The foregoing exceptions 
aside. Congress left native subsistence, 
handicraft, and non-waste/ul taking 
exactly as it was prior to the Act. regu¬ 
lated by the State of Alaska. While 
native subsistence hunting evidently is 
preferred to other kinds of taking 
under the Act. I do not regard this 
preference to override the Act’s policy 
of protecting marine mammals. 

The record indicates that annual 
non-wasteful, subsistence, and handi¬ 
craft taking of the subject species and 
population stocks by Alaskan natives 
is in the following amounts: Northern 
sea lion (0); harbor seal (500); largha 
seal (2.800); ringed seal (4.500); ribbon 
seal (250); bearded seal (1,500); beluga 
whale. Cook Inlet stock (3); and. 
beluga whale. Bering/Chukchi Sea 
stock (150). 

Return or Management 

At this time, I must defer the con¬ 
sistency determination allowed under 
Section 109<aX2) of the Act and 50 
CFR Part 216; Subpart H. and I do not 
adopt the ALJ’s suggestion that Alas¬ 
ka’s law's and regulations be approved. 
The laws and regulations appearing in 
the record are not current. 

Alaska must effect appropriate 
changes to its laws and regulations 
before l can begin the process culmi¬ 
nating in a determination of consisten¬ 
cy and a return of management to the 
State. Therefore, the waiver and regu 
lations approved today will not be ef¬ 
fective immediately. 

To facilitate this subsequent consist¬ 
ency determination. Alaska’s law's and 
regulations must conform to the crite¬ 
ria and procedures set forth In 50 CFR 
216.105 and related sections of 50 CFR 
Part 216, Subpart H. Also, with re¬ 
spect to the ALJ’s recommended and 
required changes to Alaska's laws and 
regulations.I have the following com¬ 
ments: 

1. I take no position regarding the 
prohibition on the taking of polar 
bears in dens because polar bears are 
not under NOAA jurisdiction. 

2. I take no position regarding the 
ALJ’s recommendation that standards 
be set for, and preference be given to. 
subsistence takers. The record appears 
to indicate that legitimate subsistence 
needs are, and would be, preserved by 
the Slate. 

3. I adopt the ALJ’s recommendation 
that extreme caution and prudence, 
allowing margins of safety, are to be 
exercised by the State in calculating 
its harvest limits. 
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4.1 adopt the ALJ’s recommendation 
that regional or village quotas should 
be set. 

5. I do not adopt the ALJ’s recom¬ 
mendation that specimens from com¬ 
mercial harvests be taken. The State 
should determine whether such sam¬ 
pling is necessary to satisfy its re¬ 
search and other needs. 

6. With modification. I adopt the 
ALJ’s recommendation that the OSP 
standard should be clearly enunciated 
in the State’s laws and regulations. 
The modification is that the State 
must recognize the definition of OSP 
for marine mammals 1 adopted above. 
OSP is the cornerstone of the Act and 
must be fully incorporated into the 
State’s laws and re&ulations before I 
can make any determination of con¬ 
sistency. 

7. I do not adopt the ALJ’s recom¬ 
mendation that Alaska negotiate an 
enforcement arrangement with the 
Coast Guard. This appears to be an in¬ 
appropriate topic for this decision. 
The State should ascertain whether 
an arrangement with the Coast Guard 
is necessary to augment its existing 
enforcement capability. NMFS already 
has an arrangement with the Coast 
Guard and will assist the State in this 
regard if Alaska determines that such 
assistance is necessary. 

8. I do not adopt the ALJ’s recom¬ 
mendation regarding a NMFS-FWS 
cooperative agreement because it is an 
inappropriate topic to be included in 
Alaska’s laws and regulations. An 
agreement already exists on enforce¬ 
ment and NMPS will cooperate with 
FWS to insure proper marine mammal 
monitoring, review, and cooperative 
enforcement. 

9. I take no position on the ALJ’s 
recommendation to amend proposed 
50 CFR 18.95(k) because it does not 
pertain to any species under NOAA ju¬ 
risdiction. 

10. I do not adopt the ALJ’s recom¬ 
mendation regarding a “working part¬ 
nership” between the State and native 
communities. I am satisfied that the 
State already has substantial contact 
with the native communities, has gone 
to considerable length to Insure that it 
receives substantial input from these 
native communities on all relevant 
matters, and that the State intends to 
continue and improve this interaction. 

11. The ALJ recommended that all 
changes in the State's laws, regula¬ 
tions, policies, and permits be pub¬ 
lished in the Federal Register to 
allow non-Alaskan participation. I 
adopt the ALJ’s recommendation only 
with respect to proposed changes in 
Alaska's laws and regulations after 
management is returned to it. 50 CFR 
216.103(f) already requires all changes 
to Alaska's laws and regulations 
(except emergency closing of seasons) 
to be approved by me only after public 
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notice and comment. I do not adopt 
the ALJ’s recommendation that all 
policy changes and permit applications 
be treated similarly. Alaska’s manage¬ 
ment policies will be subject to signifi¬ 
cant public comment when its laws 
and regulations are submitted to me 
for a consistency determination and 
whenever its laws and regulations are 
changed. Moreover, after a return of 
management, the State’s annual re¬ 
ports, in which the management poli¬ 
cies are reflected, will be subject to 
review by the public and the MMC. 
Therefore, additional Federal Regis¬ 
ter procedures are unnecessary. As to 
the State’s permitting scheme, pub¬ 
lishing each permit in the Federal 
Register will hamper Alaska’s efforts 
to manage these species effectively. As 
noted later in this decision, I have re¬ 
tained numerous safeguards to apply 
in the event Alaska's laws, regulations, 
management, or permitting scheme in 
any way or at any time work to the 
disadvantage of any species or popula¬ 
tion stock. 

12. With amplification. I adopt the 
ALJ’s humaneness recommendation 
regarding the training of clubbers, 
backup staff, grouping of animals, and 
the use of stickers. First, I note that 
Alaska’s 1978 game regulations (5 AAC 
81.100) appear to prohibit clubbing al¬ 
together. hence, the specific recom¬ 
mendation insures that if Alaska laws 
and regulations are changed to permit 
any clubbing in the future, clubbing 
will be done in accordance with this 
recommendation. 

Second, to insure that the laws and 
regulations submitted by Alaska for a 
consistency determination control all 
inhumane and wasteful taking and 
satisfy the Act’s humaneness require¬ 
ment, such laws and regulations shall 
require that taking be accomplished in 
a humane manner and that harass¬ 
ment be reduced to the maximum 
extent. The State cannot issue permits 
that allow harassment of marine 
mammals. 

13. I do not adopt the ALJ’s recom¬ 
mendation regarding the use of Feder¬ 
al ALJ’s as hearing officers in State 
civil prosecutions after a return of 
management. The State should decide 
w'hether the use of U.S. ALJ’s is neces¬ 
sary to augment its own judicial 
system. 

14. With amplification I adopt the 
ALJ’s finding that Alaska has a 
modem scientific resource manage¬ 
ment program. To satisfy the criteria 
in 50 CFR 216.105 and the reporting 
requirements in 50 CFR 216.106 and to 
establish the continuing research and 
analysis program envisioned by the 
Act and recommended by the ALJ, 
Alaska’s revised laws and regulations 
and other management efforts must 
insure that the best available scientific 
evidence is collected regarding the 


number of animals taken under the 
waiver regulations. Alaska must be 
able to ascertain when an annual 
taking limit is. or is likely to be, 
exceeded. 

Also, in accordance with the recom¬ 
mendation of the Marine Mammal 
Commission. Alaska must convene a 
population study workshop to evaluate 
the current status of each species and 
population stock. The results of the 
workshop must be included in the first 
annual report submitted to NOAA, if 
and when management is returned to 
the State. 

15. I take no position in the ALJ’s 
recommendation regarding polar bear 
hunting by dogs. Polar bears are not 
under NOAA jurisdiction. 

16. I do not adopt the ALJ’s recom¬ 
mendation that the native guide and 
broker problem be resolved by changes 
to Alaska’s laws and regulations at 
this time. The problem is an internal 
one that does not appear to relate to 
the possible consistency of State laws 
and regulations with the Act or with 
the propriety of returning manage¬ 
ment to the State. Alaska should de¬ 
termine for itself the best solution to 
the problem. 

17. I do not adopt the ALJ’s recom¬ 
mendation that regulations be consid¬ 
ered that require Alaska to furnish 
data and other necessary information 
to the MMC. NMFS will have access to 
all data needed by the MMC and if 
NMFS does not have the information 
needed by the MMC. NMFS can make 
an appropriate request to the State. 
Given the numerous reporting require¬ 
ments Alaska will have to satisfy after 
a return of management, I do not be¬ 
lieve that it should be subjected to any 
further information gathering respon¬ 
sibility. Alaska will be reporting the 
needed information to NMFS, which 
has responsibility for monitoring the 
State’s activities under the w r aiver, and 
NMFS in turn will be consulting with 
the MMC. 

Changes to Proposed Regulations 

50 CFR Part 216, Subpart I, has 
been revised to reflect the determina¬ 
tions and positions noted above. Pro¬ 
posed § 216.113(k) relating to tanneries 
has been deleted. The tannery regis¬ 
tration requirement w r as proposed as a 
check on the number of animals taken 
uqder the W'aiver. However, I am not 
satisfied that the system is workable 
and the State has other means availa¬ 
ble to determine w r hat animals have 
been taken under the w f aiver. 

Safeguards 

In accordance with my authority 
under section 101(a)(3)(A) to effect a 
waiver only to the extent I deem com¬ 
patible with the Act, I have reserved 
authority to suspend or terminate tak¬ 
ings or reimpose the waiver as war- 
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ranted. Under 50 CFR 216.113(e). I 
sliall suspend or terminate takings at 
any time during the calendar year, by 
notice to the State and publication in 
the Federal Register, If the annual 
taking limits are exceeded (or are 
likely to be exceeded) based on best 
available information and if Alaska 
has not taken (or does not take) ap¬ 
propriate steps to remedy the situa¬ 
tion. A suspension or termination does 
not reimpose the moratorium on the 
species or population stock in ques¬ 
tion. However, under 50 CFR 
216.113(f), if at any time takings cause 
a species or population stock to dimin¬ 
ish below OSP or if Alaska’s manage¬ 
ment does not preserve the purposes 
and policies of the Act or maintain 
OSP and a healthy ecosystem, I shall 
reimpose the moratorium under sec¬ 
tion 101(a) by notice to the State and 
publication in the Federal Register. 

Also, under section 101(a)(3)(B) and 
section 101(b) of the Act, I can termi¬ 
nate all taking (except for scientific 
research) of a subject species or popu¬ 
lation stock by designating it as de¬ 
pleted. For this purpose, “depleted” 
means any species or population stock 
that is below OSP or which otherwise 
satisfies the definition found in sec¬ 
tion 3(1) of the Act. 

Finally, 1 have a continuing respon¬ 
sibility und er se ction 109(a)(3) of the 
Act and 50 CFR Part 216. Subpart H, 
to monitor continuously the imple¬ 
mentation and enforcement of previ¬ 
ously approved State law's and regula¬ 
tions. If management is returned, 
Alaska is required to submit annual re¬ 
ports of its management efforts. These 
reports can be approved only after 
consultation with the Marine Mammal 
Commission and comment from the 
public. Approval depends on whether 
the State’s laws, regulations, and man¬ 
agement efforts comply with the re¬ 
quirements of the Act and 50 CFR 
Part 216, Subpart H. 

Moreover, any modifications, amend¬ 
ments, deletions, or additions to previ¬ 
ously approved State laws and regula¬ 
tions must be reviewed and approved 
in accordance with 50 CFR Part 216, 
Subpart H, before they can take 
effect. 

Subsequent Events 

As noted above, my decision takes no 
position on the consistency or incon¬ 
sistency of Alaska's laws and regula¬ 
tions. Tlie laws and regulations in the 
record are not current. 50 CFR Part 
216, Subpart H, explains how Alaska 
may obtain a review of proposed or ex¬ 
isting laws and regulations for consist¬ 
ency, After a submittal. 50 CFR 
216.106(f) requires my preliminary de¬ 
termination of consistency or inconsis¬ 
tency to be published in the Federal 
Register and I must take public com¬ 
ment into consideration before render- 
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tng a final determination. After ap¬ 
proval of a State’s laws and regula¬ 
tions. 50 CFR 216.104(e) requires any 
modifications, amendments, deletions, 
or additions to such> laws and regula¬ 
tions (except emergency closing of sea¬ 
sons) to be reviewed and approved 
under 50 CFR 216.106 before they can 
take effect. 

In the instant case, it is expected 
that the State of Alaska and NOAA 
will execute a managment agreement 
that elaborates on the management 
effort Alaska will undertake if man¬ 
agement is returned to it. The agree¬ 
ment will be submitted with Alaska’s 
amended lawrs and regulations and will 
be open to public comment in accord¬ 
ance with the above noted procedures. 

Dated: January 5. 1979. 

Richard A. Frank, 
Administrator. 

50 CFR Part 216 is hereby amended 
by adding a new Subpart I as follow's 

Subport I—Woiver of Tho Moratorium on 
Taking of Marini Mammals 

Sec. 

216.110 Purpose of regulations. 

216.111 Scope. 

216.112 Definitions. 

216.113 Taking of seals, sea lions and 
Beluga Whales (Alaska). 

Authority: Secs. 103 and 109 of the 
Marine Mammal Protection Act of 1972. as 
amended. < 16 U.S.C. 1373 and 1379). 

Subpart I—Waiver of the Moratorium 
on Taking of Marine Mammals 

$ 216.110 Purpose of regulations. 

Pursuant to section 103 of the Act, 
the regulations contained in this sub- 
part insure that the taking of each 
species or population stock of marine 
mammal for which the moratorium 
imposed by section 101 of the Act has 
been waived will not be to the disad¬ 
vantage of any species or population 
stock. 

§261.111 Scope. 

(a) The provisions of this subpart 
apply with respect to each species or 
population stock only after (1) the Ad¬ 
ministrator has made a decision to 
effect a waiver and allow taking such 
species or population stocks pursuant 
to Section 101(a)(3XA) of the Act: and 
(2) a State has adopted and submitted 
to the Administrator laws and regula¬ 
tions relating to the protection and 
taking of such species and population 
stocks and the Administrator has ap¬ 
proved such State laws and regula¬ 
tions pursuant to Section 109(a)(2) of 
the Act and Subpart H of this part. 

(b) The provisions of this subpart, 
unless specifically stated otherwise, 
apply to all taking of marine mammals 
by U.S. citizens and residents in 
Alaska and the w f aters off Alaska. 
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(c) The provisions of this subpart do 
not apply to nonlethai scientific re¬ 
search or public display, which shall 
be permitted in accordance with 
§216.31, and incidental taking by for¬ 
eign persons or foreign vessels, which 
shall be permitted in accordance with 
§ 216.24. 

§216.112 Definitions. 

For purposes of this part: 

(a) “Alaska* 4 means all lands and 
waters within the seaward boundary 
of the State of Alaska; 

(b) “Foreign person” means any 
person who is not a U.S. citizen or resi¬ 
dent; “foreign vessel” means any 
vessel other than a vessel documented 
or certificated under U.S. laws. 

(c) “Lethal scientific research” 
means scientific research in which the 
subject mammal is killed or seriously 
injured. 

(d) “Pup” refers to a marine 
mammal which is born in the year in 
which it is taken in a commercial har¬ 
vest. 

(e) The term “Waters off Alaska” 
means waters outside Alaska and west 
of longitude 130 4 W.. north of latitude 
50* N.. east of the U.S.-Russia Conven¬ 
tion Line of 1867, and south of lati¬ 
tude 75* N. 

§ 216.113 Taking of Seals, Sea Lions and 
Beluga Whales (Alaska). 

(a) Pursuant to Section i01(a)(3KA), 
103 and 109 of the Act. and subject to 
the terms and conditions of this sec¬ 
tion. the moratorium and other re¬ 
quirements of section 101(a) of the Act 
are waived to allow the kinds of taking 
described in § 216.111(b) up to the fol¬ 
lowing amounts on an annual, calen¬ 
dar year basis effective with the publi¬ 
cation of the notice of approval of the 
laws and regulations of the State of 
Alaska pursuant lo § 216.104(d). 


Annual taking 


Species limit on 

mortality and 
serious injury 


Northern <Steller>. Sea Lion (Evme- 

topxa* fubaiun) ----- * 6.648 

Harbor Seal ( Phoca viiulinai. _ • 10.511 

Lars ha, Seal (Phoca 5.700 

Ribbon Seal <Hislnophoca toi* 

data) - 500 

Ringed Seal iPtua hupida ) . 20.000 

Pacific Bearded Seal iEnlQnatha 

barbatus i.... •• 9.000 

Beluga Whale <Dclphinaplenu 

leucas ) 10 

Cook Inlet stock. Bering Chukchi 
Sea stock_>._350 


• Two (2) pups may be taken in Ucu of one adult, 
but only in commercial harvests and In accordance 
with age restrictions established by the State of 
Alaska. In accordance with 50 CFR 216.112(d). the 
State can allow only animals born in the year in 
which they are taken to Qualify as pups. 

••To be measured by the landing and taking 
ashore of 3.000 animals. 

(b) The State of Alaska must insure 
that for each species and population 
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stock, no more than the number of 
animals set forth in paragraph (a) of 
this section are taken annually. 

(c) All takings of marine mammals 
allowed by § 216.111(b) and 
§ 216.113(a) and all related activities 
shall be conducted in accordance with 
the applicable laws and regulations of 
the State of Alaska and the United 
States. 

(d) The takings of marine mammals 
allowed by §§ 216.111(b) and 216.113(a) 
shall be duly licensed or otherwise au¬ 
thorized in writing as follows: 

(1) Alaska citizens and residents (tn- 
cluding resident aliens). All subsist¬ 
ence, direct, incidental, and lethal sci¬ 
entific research taking in Alaska and 
the waters of Alaska shall be permit¬ 
ted in accordance with laws and regu¬ 
lations established by the State of 
Alaska; 

(2) Non-Alaskan-U.S. citizens , resi¬ 
dents, and resident aliens, (i) All direct 
and incidental taking, and lethal scien¬ 
tific research in Alaska shall be per¬ 
mitted in accordance with laws and 
regulations established by the State of 
Alaska; (ii) if such takings occur in the 
waters off Alaska, they shall be per¬ 
mitted in accordance with the laws 
and regulations of the U.S. 

(3) With respect to all permit appli¬ 
cations for taking in the waters off 
Alaska under paragraph (d)(2)(ii) of 
this section, the Assistant Administra¬ 
tor for Fisheries, NOAA, shall consult 
with appropriate officials of the State 
of Alaska prior to issuing any permits. 

4. The State of Alaska shall consult 
with the Assistant Administrator for 
Fisheries. NOAA, prior to issuing any 
lethal scientific research permits 
under paragraphs (d)(1) and (d)(2) of 
this section. 

(e) Whenever the taking of any spe¬ 
cies or population stock during any 
calendar year reaches, or is likely to 
reach 90 percent of the annual taking 
limit under paragraph (a) of this sec¬ 
tion, the Administrator shall be noti¬ 
fied pursuant to § 216.107. After notifi¬ 
cation, the State of Alaska must take 
appropriate steps to insure that the 
annual w r aiver limit is not exceeded, in¬ 
cluding. if necessary, an immediate 
termination of any taking under its 
control. If the State of Alaska does 
not take such appropriate steps, the 
Administrator as he deems appropri¬ 
ate, by notice to the State of Alaska 


and publication in the Federal Regis¬ 
ter, shall suspend and terminate any 
takings authorized by the State of 
Alaska for the calendar year in ques¬ 
tion. 

(f) Whenever any species or popula¬ 
tion stock diminishes or is likely to di¬ 
minish below its optimum sustainable 
population, or if the State of Alaska 
does not preserve the purposes and 
policies of the Act, or maintain opti¬ 
mum sustainable population and a 
healthy ecosystem, the Administrator 
shall by notice to the State of Alaska 
and publication in the Federal Regis¬ 
ter reimpose the moratorium on the 
taking of such affected species or pop¬ 
ulation stock provided by section 
101(a) of the Act. 

(g) No marine mammal or product 
thereof taken under this section may 
be removed from Alaska or the waters 
off Alaska unless it is marked, tagged, 
or otherwise identified as required by 
State law or regulation and such mark, 
tag, or other identification remains on 
the part or product or container until 
the final stages of processing. 

(h) For those persons or vessels sub¬ 
ject to Alaskan jurisdiction, any viola¬ 
tion of the laws and regulation of the 
State of Alaska applicable to the 
taking of marine mammals, committed 
in the waters off Alaska, shall be a vio¬ 
lation of 50 CFR Part 216, Subpart I. 
For those persons or vessels not sub¬ 
ject to the jurisdiction of the State, 
any violation of these regulations in 
Alaska and the waters off Alaska may 
be punished in accordance with the 
procedures and penalties of sections 
105. 106, and 107 of the Act and the 
regulations in this part. 

(i) In accordance with paragraph 
<d)(2)(ii) of this section, the Adminis¬ 
trator, after consultation with the 
State of Alaska, may issue permits to 
non-Alaskan. U.S. citizens authorizing 
the taking of any marine mammal 
listed in this section in the waters off 
Alaska. Applications for permits shall 
include: 

(1) Name and address of applicant; 

(2) Month and year of taking: 

(3) Identity of the marine mammal 
and the quantity to be taken; 

(4) Proposed location of taking; 

(5) Method of taking; 

(6) Proposed disposition of parts and 
products and method of shipment; 

(7) The following certification: 


I hereby certify that the foregoing 
information is complete, true and cor¬ 
rect to the best of my knowledge and 
belief. I understand that this informa¬ 
tion is submitted for the purpose of 
obtaining the benefits of a permit 
under the Marine Mammal Protection 
Act of 1972 (16 U.S.C. 1361-1407) and 
regulations promulgated thereunder, 
and that any false statement may sub¬ 
ject me to the criminal penalties of 18 
U.S.C. 1001 or to penalties under the 
Marine Mammal Protection Act of 
1972; and 

(8) Signature of the applicant; 

(j) Permits applied for under para¬ 
graph (i) of this section shall be termi¬ 
nated by reimposition of the moratori 
um or any closure of a season by the 
State of Alaska. 

(k) Permits issued under paragraph 
(i) of this section shall contain such 
terms and conditions as the Adminis¬ 
trator may deem appropriate to ensure 
that any taking and subsequent dispo¬ 
sition shall be in accordance with the 
Act, with these regulations, and with 
the applicable provisions of Alaska's 
approved laws and regulations and 
shall include: 

(l) The number of animals which 
are authorized to be taken; 

(2) The location from which they 
may be taken; 

(3) The method of taking; 

(4) The period during w'hich the 
permit is valid, which period shall be 
subject to reimposition of the morato¬ 
rium, or any closure of a season by the 
State of Alaska; 

(5) Any requirements for reports or 
rights of inspection with respect to 
any activities carried out pursuant to 
the permit; 

(6) The conditions of sale or other 
disposition of any parts or products in¬ 
cluding any marking requirements: 
and 

(7) A reasonable fee covering the 
cost of issuance of such permit, includ¬ 
ing an appropriate apportionment of 
overhead and administrative expenses 
of the Department of Commerce. In 
no event will the cost be less than the 
fee for the comparable non-resident li¬ 
cense or permit issued by the State of 
Alaska. 

(Secs. 103. 109, Marine Mammal Protection 
Act of 1972, as amended (16 U.S.C. 1373. 
1379).) 

[FR Doc. 79-960 Filed 1-10 79: 8:45 am] 
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[6450-01-M] 

Title 41—Public Contracts and 
Property Management 

CHAPTER 9—DEPARTMENT OF 
ENERGY PROCUREMENT 
REGULATIONS 

PART 9-1—GENERAL 

Organizational Conflicts of Interest 

AGENCY: Department of Energy. 

ACTION: Final rule. 

SUMMARY: This rule establishes 
policy and procedures for the Depart¬ 
ment of Energy (the -Department”) 
with respect to the avoidance of orga¬ 
nizational conflicts of interest (OCI). 
The regulation is intended to avoid or 
mitigate contractual relationships 
which might lead contractors to give 
advice and assistance that is not unbi¬ 
ased, impartial, objective and techni¬ 
cally sound. Additionally, it seeks to 
reduce the opportunities for an unfair 
competitive advantage that might 
accrue to a contractor. These objec¬ 
tives are sought to be attained by re¬ 
quiring prospective contractors to dis¬ 
close pertinent information bearing 
upon possible organizational conflicts 
of interest and by requiring the inclu¬ 
sion of specified contract clauses de¬ 
signed to prevent such conflicts during 
and after performance. 

EFFECTIVE DATE: Effective upon 
publication. 

FOR FURTHER INFORMATION 
CONTACT: 

Edward Lovett, Procurement Policy 
Branch, Policy and Procedures Divi¬ 
sion. Procurement and Contracts 
Management Directorate, Room 
308RB, 400 1st Street. NW, Washing¬ 
ton. D.C. 20545. Telephone: 202-376- 
9057. 

SUPPLEMENTARY INFORMATION: 

I. Background. 

II. Statutory and Regulatory Requirements. 

III. Public Comments. 

I. Background 

Under Section 644 of the Depart¬ 
ment of Energy Organization Act 
(hereinafter referred to as the Act) 
(Pub. L. 95-91, 91 Stat. 565, 42 U.S.C. 
7254), the Secretary of the Depart¬ 
ment is authorized to prescribe such 
procedural rules and regulations as he 
may deem necessary or appropriate to 
effectuate the functions vested in him. 
These functions include those hereto¬ 
fore authorized by law' and transferred 
to the Secretary under the Act (42 
U.S.C. 7251). including the Federal 
Nonnuclear Energy Research and De¬ 
velopment Act of 1974 (Pub. L. 93-577, 
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88 Stat. 1878. 42 U.S.C. 5901), as 
amended by Pub. L. 95-39, and the 
Federal Energy Administration Act of 
1974 (Pub. L. 93-275. 88 Stat. 96. 15 
U.S.C. 761), as amended by Pub. L. 95- 
70. Pursuant to these laws, the Secre¬ 
tary is specifically required to promul¬ 
gate regulations governing the avoid¬ 
ance of organizational conflicts of in¬ 
terest in accordance with statutory cri¬ 
teria therein set forth (Pub. L. 95-39; 
Pub. L. 95-70). Additionally, public 
notice of such rules and regulations is 
required by the Act (42 U.S.C. 7191) in 
accordance with the Administrative 
Procedure Act, as amended (5 U.S.C. 
551, et. seq.). 

On June 24, 1977. the Energy Re¬ 
search and Development Administra¬ 
tion (ERDA). whose functions were 
transferred to the Department by the 
Act. (Pub. L. 95-91), published in the 
Federal Register (42 FR 32232), 
ERDA Temporary Regulation No. 35. 
which amended the pertinent ERDA 
organizational conflicts of interest reg¬ 
ulation then in effect. Thereafter, on 
March 27, 1978, the Department pub¬ 
lished in the Federal Register (43 FR 
12727) its proposed OCI regulation 
and solicited public comments there¬ 
on. 

On April 14, 1978, the Department 
published its proposed Procurement 
Regulations (43 FR 15853), which in¬ 
cluded the proposed OCI regulation of 
March 27, 1978. This final OCI rule 
will also be incorporated into the De¬ 
partment of Energy Procurement Reg¬ 
ulations to be published as a final rule 
in the Federal Register at a later 
date. 

II. Statutory and Regulatory 
Requirements 

Pursuant to section 501 of the De¬ 
partment of Energy Organization Act 
(42 U.S.C. 7191) relating to the oppor¬ 
tunity for oral presentations on pro¬ 
posed regulations, the Department has 
determined that no substantial issue 
of fact or law exists and that this OCI 
regulation is unlikely to have a sub¬ 
stantial impact on the Nation's econo¬ 
my, or large numbers of individuals or 
businesses. Accordingly, public hear¬ 
ings relating to this OCI regulation 
were not held. However, all written 
comments received by the Department 
in response to its proposed OCI regu¬ 
lation of March 27. 1978, were careful¬ 
ly assessed and fully considered in the 
formulation of this final OCI rule. 

Note.— The Department has determined 
that this regulation does not contain a 
major proposal requiring preparation of an 
Inflation Impact Statement under Execu¬ 
tive Order 11821, as amended, and OMB Cir¬ 
cular A-107. The Department has also de¬ 
termined that the regulation will not affect 
the quality of the environment and that the 
requirements of section 7(c)(2) of the Feder¬ 
al Energy Administration Act of 1974. Pub. 
L. 93 275, do not apply. 


III. Public Comments 

This final OCI rule reflects the De¬ 
partment's efforts to comply with stat¬ 
utory criteria contained in Pub. L. 95- 
39 and Pub. L. 95-70. In addition, the 
regulation reflects, as fully as possible, 
consistent with statutory require¬ 
ments and policy and programmatic 
needs,* the opinions and recommenda¬ 
tions expressed by interested parties 
commenting on the Department's pro¬ 
posed rule of March 27, 1978. It also 
recognizes the organizational conflict 
of interest regulation proposed by the 
Office of Management and Budget 
(OMB). Office of Federal Procure¬ 
ment Policy (OFPP), and published in 
the Federal Register on September 
30. 1977, (42 FR 47223), as revised Oc¬ 
tober 13, 1978 (43 FR 47480), for use 
by all Federal executive agencies, and 
the public hearing held by OFPP on 
November 17. 1978, on its revised pro¬ 
posed OCI regulation. The Depart¬ 
ment's proposed OCI rule of March 27. 
1978. specified that comments thereon 
w'ere to be received on or before April 
26, 1978. This date for submission of 
comments was extended by the De¬ 
partment to May 5, 1978. The Depart¬ 
ment received timely comments from 
25 organizations. 

A summary of the substantive com¬ 
ments received by the Department is 
set forth below together with the De¬ 
partment’s action regarding the com¬ 
ments. 

(1) Exclusion of Independent Con¬ 
tract Research Organizations (ICRO) 
and Universities. It was recommended 
by some commenters that ICRO’s and 
universities be specifically excluded 
from OCI coverage. One commenter 
stated that such organizations should 
not be excluded from OCI coverage. 
The Department has adopted the 
latter position because it believes that 
ICROs and universities are not 
immune from being in the position of 
“serving two masters” or from gaining 
an unfair competitive advantage. Nei¬ 
ther Pub. L. 95-39 nor Pub. L. 95-70 
provides for the exclusion of such or¬ 
ganizations and the Department does 
not believe that such exclusion was 
the intent of Congress. Additionally. 
OFPP’s revised proposed rule does not 
exclude such organizations from cover¬ 
age. 

(2) Definition of OCI (§ 9-1.5403(a)). 
The term “planned interests” in the 
definition of OCI was criticized by 
four organizations as being too broad a 
term, and they argued that it should 
either be eliminated or restricted to 
realistically foreseeable plans. Accord 
ingly, we have revised the language to 
read “currently planned interests", a 
revision similar to that made by 
OFPP. Similarly, several commenters 
pointed out that past interests could 
give rise to an OCI. We agree with this 
observation and have Incorporated the 
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suggested change in the definition of 
OCI. It was further noted in the com¬ 
ments that client relationships could 
give rise to and OCI and should be ad¬ 
dressed. While such coverage is implic¬ 
it in the proposed regulation, clarify¬ 
ing words have been added to the defi¬ 
nition of OCI. In the OCI definition, 
some commenters felt that the words 
“may result in • • • an unfair compet¬ 
itive advantage”, should be changed to 
“ will result in • • • an unfair competi¬ 
tive advantage”, whereas other com¬ 
menters were in complete agreement 
with the existing wording, “may”. We 
believe this recommended change pre¬ 
supposes a degree of certainty which is 
not always present beforehand. While 
OFPP has adopted this change, we be¬ 
lieve this change would be inconsistent 
with the Department’s statutory crite¬ 
ria which address OCI in terms of pos¬ 
sible conflicts of interest. Accordingly, 
the Department has not adopted this 
recommended change. 

(3) Inclusion of affiliates and sub¬ 
contractors (§§ 9-1.5403(a)(g) and 9- 
1.5413). Several organizations argued 
that including affiliates and subcon¬ 
tractors in OCI coverage would unduly 
burden many contractors. We do not 
believe such is the case. In any event, 
both Pub. L. 95-39 and Pub. L. 95-70 
explicitly require that OCI apply to 
subcontractors. In our view, the OCI 
regulation must also apply to affiliates 
particularly in the area of possible 
bias. Indeed, it was precisely such a 
situation which prompted Congress to 
pass legislation requiring the Depart¬ 
ment to promulgate OCI regulations. 

(4) Government Handling of Disclo¬ 
sure Statements (§§9-1.5405 and 9- 
1.5407). Opposing views were ex¬ 
pressed on the release and/or publica¬ 
tion of contractor disclosure state¬ 
ments to the public. The Department’s 
position is that it may not and should 
not release proprietary information 
such as future business plans, acquisi¬ 
tions, mergers, competitive strategies 
which prospective contractors may 
submit for OCI purposes. Accordingly, 
it has been determined that OCI sub¬ 
mittals will be treated in confidence 
and will be used by the Department 
only for OCI purposes to the extent 
permitted by law. As regards disclo¬ 
sure by subcontractors, many com¬ 
menters requested that subcontractors 
be permitted to file their disclosure 
statements directly with the Depart¬ 
ment rather than through the prime 
contractor. This recommendation has 
been adopted. 

(5) Applicability of OCI Require- 
ments— Grants and Financial Assist¬ 
ance. One organization questioned 
whether or not the regulation applied 
to financial assistance awards. Such is 
not the case and it is felt that the reg¬ 
ulation. as proposed, w r as sufficiently 
clear on this matter. 
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(6) OCI Examples and Illustrative 
Cases. Many groups asked that the 
regulation include more examples and 
more specific illustrative cases of OCI 
situations. This request has been ac¬ 
commodated by the addition of an Ap¬ 
pendix A. 

(7) Disclosure Format. Several firms 
asked for more specific guidance as to 
the type of information to be disclosed 
and the format for disclosure. Appen¬ 
dix B has been added to the regulation 
in order to provide this guidance. 

(8) Nature of Certification (§§ 9- 
1.5407 and 9-1.5408-1 ). Several com¬ 
menters pointed out that the certifica¬ 
tion requirement was unclear or am¬ 
biguous in that it could be interpreted 
to mean that prospective contractors 
could determine and self-certify as to 
the existence of an OCI. We agree and 
have clarified the language so that an 
offeror may certify only that no facts 
exist relevant to an OCI determina- 
tipn. 

(9) Due Process (§9-1.5414). Many 
commenters expressed concern that 
the proposed regulation did not estab¬ 
lish separate and distinct due process 
procedures for adverse OCI determina¬ 
tions. The Department believes that if 
such separate procedures were to be 
established, they would be little more 
than a costly duplication of the ad¬ 
ministrative and judicial channels al¬ 
ready established for use by offerors 
and contractors seeking redress of 
Governmental adverse actions in the 
acquisition process, and this could be 
time consuming so as to frustrate the 
Department’s procurement process. 
Accordingly, no separate and distinct 
due process procedures have been de¬ 
veloped for adverse OCI determina¬ 
tions. 

(10) Nature of Nondisclosure or Mis- 
representation (§ 9-1.5414). Several 
firms requested that terms importing 
intent such as “knowing”, “intention¬ 
al”, or “willful” be used to qualify the 
nondisclosure or misrepresentation. 
The Department has carefully consid¬ 
ered this aspect and deems it inappro¬ 
priate and undesirable to use such 
words. It is our view that to establish 
intent would impose a substantial 
burden of proof upon the Government 
and might well result in vitiating the 
remedies which this section otherwise 
permits the Government to invoke for 
specified acts of commission or omis¬ 
sion. Such words importing intent are 
typically required in statutes relating 
to serious crimes. They are not con¬ 
tained in the statutes governing De¬ 
partment actions in the OCI area. 

(11) Other Changes Adopted. The De¬ 
partment's proposed regulation of 
March 13. 1978 (Sec. 9-1.5405(c)) in¬ 
cluded a representation procedure for 
procurements exceeding $100,000 and 
for R&D contracts not subject to the 
disclosure requirement of Pub. L. 95- 
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70. This provision was based upon the 
OFPP proposed rule of September 20. 
1977 (Sec. 1.2406(a)) in accordance 
with Pub. L. 93-400 which vests au¬ 
thority for Federal procurement 
policy in the OFPP Administrator and 
which requires that agency procure¬ 
ment policies and regulations follow' 
those prescribed by OFPP. In the light 
of public comments received by the 
Department regarding this provision, 
and recognizing that the OFPP revised 
rule of October 13. 1978 (Sec. 

1.2406(a)) has deleted this provision, 
the Department has eliminated such 
coverage. However, R&D performed 
for the Department under Pub. L. 95- 
70 will still be covered (Sec. 9-1.5405), 
Similarly, the OCI example of “gener¬ 
al benefit to industry” has been de¬ 
leted (Sec. 9-1.5404). 

For the Department of Energy. 
Dated: January 8. 1979. 

Hilary J. Rauch. 
Deputy Director , Procurement 
and Contracts Management 
Directorate. 

The regulations in 41 CFR Chapter 
9. Subpart 9-1.54 is revised to read as 
follows: 

Subpart 9-1.54 Organizational Conflicts of 
Interest 

Sec. 

9-1.5401 Scope of subpart. 

9-1.5402 Policy. 

9 1.5403 Definitions. 

9-1.5404 Criteria for recognizing organiza¬ 
tional conflicts of interest. 

9-1.5405 Disclosure of organizational con¬ 
flicts of interest. 

9-1.5406 Notices and representations; 

action required of contracting officers. 
9-1.5407 Disclosure or representation. 
9-1.5408 Contract clauses. 

9 1.5408 1 General contract clause. 

9 1.5408 2 Special contract clauses. 

9-1.5409 Evaluation, findings, and contract 
award. 

9-1.5410 Action in lieu of termination. 

9 1.5411 DOE management contractors. 

subcontractors and consultants. 

9-1.5412 Architect-engineering and con¬ 
struction contracts. 

9-1.5413 Subcontractors and consultants. 

9 1.5414 Remedies. 

Appendix A- Examples of Contractual Situ¬ 
ations or Relationships—Organizational 
Conflicts of Interest 
Appendix B—Disclosure Format 

Authority; Sec. 644 of the Department of 
Energy Organization Act (Pub. L. 95 91) to 
implement the requirements of the Federal 
Nonnuclear Energy Research and Develop¬ 
ment Act of 1974 (Pub L. 93 577). as amend¬ 
ed. and the Federal Energy Administration 
Act of 1974 (Pub. L. 93 275). as amended. 

SUBPART 9-1.54—ORGANIZATIONAL 
CONFLICTS OF INTEREST 

§ 9-1.5401 Scope of subpart. 

This subpart sets forth Department 
of Energy (the “Department”) policy 
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and procedures regarding organiza¬ 
tional conflicts of interest (OCI) and is 
issued pursuant to section 644 of the 
Department of Energy Organization 
Act (Pub. L. 95-91) to implement the 
requirements of the Federal Nonnu¬ 
clear Energy Research and Develop¬ 
ment Act of 1974 (Pub. L. 93-577), as 
amended, and the Federal Energy Ad¬ 
ministration Act of 1974 (Pub. L. 93- 
275), as amended. 

§9-1.5402 Policy. 

It is the policy of the Department to 
identify and avoid or mitigate organi¬ 
zational conflicts of interest before en¬ 
tering into contracts, agreements, and 
other arrangements. 

§9-1.5403 Definitions. 

(a) The term "organizational con¬ 
flicts of interest", means that a rela¬ 
tionship or situation exists whereby 
an offeror or a contractor (including 
chief executives and directors, to the 
extent that they will or do become in¬ 
volved in the performance of the con¬ 
tract. and proposed consultants or sub¬ 
contractors where they may be per¬ 
forming services similiar to the serv¬ 
ices provided by the prime) has past, 
present, or currently planned interests 
that either directly or indirectly 
through a client relationship relate to 
the work to be performed under a De¬ 
partment contract which (1) may di¬ 
minish its capacity to give impartial, 
technically sound, objective assistance 
and advice or (2) may result in it being 
given an unfair competitive advantage. 
It does not include the normal flow of 
benefits from the performance of the 
contract. 

(b) The term "research and develop¬ 
ment" means any work or effort the 
principal purpose of which involves (1) 
theoretical analysis, exploration, or 
experimentation; or (2) the extention 
of investigative findings and theories 
of a scientific or technical nature into 
practical application for experimental 
and demonstration purposes, including 
the experimental production and test¬ 
ing of models, devices, equipment, ma¬ 
terials. and processes. 

(c) The term "evaluation services or 
activities" means any work or effort 
the principal purpose of which in¬ 
volves the independent study of a 
technology, process, product, or policy 
which entails the assessment, apprais¬ 
al, or survey of such technology, proc¬ 
ess, product, or policy. 

(d) The term "technical consulting 
and management support services" 
means any work or effort the principal 
purpose of which is to provide internal 
assistance to any program element or 
other organizational component of the 
Department in the formulation or ad¬ 
ministration of its programs, projects, 
or policies which requires the contrac¬ 
tor to be given access to internal or 
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proprietary data. Such sendees typi¬ 
cally include assistance in the prepara¬ 
tion of program plans: evaluation, 
monitoring or review of contractors’ 
activities or proposals submitted by 
prospective contractors; preparation of 
preliminary designs, specifications, or 
statements of work. 

(e) The term "architect-engineering 
services" means the w'ork or effort of a 
professional nature associated with 
the study, tests, design, supervision, 
and construction, alteration, or repair 
of real property including utilities and 
appurtenances thereto. Such'services 
embrace conceptual design and Title I. 
Title II, and Title III w f ork, as defined 
in § 9-18.306-50(b). 

(f) The term "contract" means any 
contract, agreement or other arrange¬ 
ment with the Department. 

(g) The term "contractor" means 
any person, firm, unincorporated asso¬ 
ciation, joint venture, partnership, cor¬ 
poration or affiliates thereof, which is 
a party to a contract with the Depart¬ 
ment. 

(h) The term "affiliates" means 
business concerns which are affiliates 
of each other when either directly or 
indirectly one concern or individual 
controls or has the pow r er to control 
another, or when a third party con¬ 
trols or has the power to control both, 
(see 41 CFR § l-1.601-l<e». 

(i) The term "subcontractor" means 
any subcontractor of any tier which 
performs work under a contract. 

(j) The term "offeror" means any 
person, firm, unincorporated associ¬ 
ation. joint venture, partnership, cor¬ 
poration or affiliates thereof, submit¬ 
ting a bid or proposal, solicited or un¬ 
solicited to the Department to obtain 
a contract or modification thereof. 

§9-1.5404 Criteria for recognizing organi¬ 
zational conflicts of interest. 

(a) General Two questions should 
generally be asked in determining 
whether organizational conflicts of in¬ 
terest exist: (1) Are there conflicting 
roles which might bias a contractor’s 
judgment in relation to its work for 
the Department? (2) Is the contractor 
being given an unfair competitive ad¬ 
vantage based on the performance of 
the contract? The ultimate determina¬ 
tion as to whether organizational con¬ 
flicts of interest exist should be made 
In the light of common sense and good 
business judgment based upon the rel¬ 
evant facts and the work to be per¬ 
formed. While it is difficult to identi¬ 
fy. and to prescribe in advance, a spe¬ 
cific method for avoiding all the var¬ 
ious situations or relationships which 
might involve potential organizational 
conflicts of interest. Department per¬ 
sonnel must pay particular attention 
to proposed contractual requirements 
wiiich call for the rendering of advice, 
consultation or evaluation services, or 


similar activities that lay direct 
groundwork for the Department's de¬ 
cisions on future procurements, re¬ 
search and development programs, 
production and regulatory activities. 

(b) Situations or relationships in¬ 
volving organizational conflicts of in - 
terest. The following general examples 
(which are not all-inclusive) illustrate 
situations or relationships where po¬ 
tential organizational conflicts of in¬ 
terest frequently arise. Specific exam¬ 
ples are set forth in Appendix A. 

(1) Contract performance involving 
the preparation and furnishing of 
complete or essentially complete speci¬ 
fications^ w^hich are to be used in a 
competitive procurement for the fur¬ 
nishing of products or services. 

(2) Contract performance involving 
the preparation and furnishing of a 
detailed plan for specific approaches 
or methodologies that are to be incor¬ 
porated in a competitive procurement. 

(3) Contract performance involving 
access to internal information not 
available to the public concerning De¬ 
partmental plans or programs and re¬ 
lated opinions, clarifications, interpre¬ 
tations and positions. 

(4) Contract performance involving 
access to proprietary information 
w f hich cannot lawfully be used for pur¬ 
poses other than those authorized by 
the owmers. 

(5) Contract performance involving 
evaluation of the contractor’s products 
or services, or the products or services 
of another party where the contractor 
is or has been substantially involved in 
their development or marketing. 

(c) Other considerations. An organi 
zational conflict of interest may exist 
or arise: 

(1) Even though no follow-on pro¬ 
curement is anticipated: 

(2) Even though a hardware exclu¬ 
sion clause may not be appropriate: 
and 

<3) When a contract is awarded on a 
noncompetitive or a sole source basis. 

(d) An organizational conflict of in¬ 
terest is more likely to be disclosed if a 
contract is competitive. Accordingly, 
greater care shall be exercised in the 
absence of competition. 

§9-1.5405 Disclosure of organizational 
conflicts of interest. 

When submitting solicitations and 
unsolicited proposals for (1) evalua¬ 
tion services or activities; (2) technical 
consulting and management support 
services and professional services; (3) 
research and development conducted 
pursuant to the authority of the Fed 
eral Energy Administration Act of 
1974 (Pub. L. 93-275). as amended; and 
(4) other contractual situations where 
special organizational conflicts of in¬ 
terest provisions are noted in the so¬ 
licitation and Included in the resulting 
contract, offerors shall be required to 
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disclose relevant information bearing 
on the possible existence of any orga¬ 
nizational conflicts of interest or com¬ 
plete the representation required by 9- 
1.5407. This requirement shall also 
apply to all modifications of contracts 
of the types noted above except those 
issued under the '‘Changes” clause. 
Where, however, a disclosure state¬ 
ment of the type required by the Or¬ 
ganizational Conflicts of Interest Dis¬ 
closure or Representation provision 
has previously been submitted with 
regard to the contract being modified, 
only an updating of such statement 
shall be required. Information submit¬ 
ted by offerors pursuant to the disclo¬ 
sure requirement shall be treated by 
the Department, to the extent permit¬ 
ted by law, as confidential information 
to be used solely for OCI purposes. 

When the Government finds that an 
organizational conflict of interest 
exists or may exist with respect to an 
offeror or contractor, no contract or 
contract modification award covered 
by Section 9-1.5407 shall be made 
until the organizational conflict of in¬ 
terest has been adequately ,a voided or 
mitigated, except as provided in 9-5409 
below. 

§9-1.5106 Notices and representations; 
action required of contracting officers. 

The disclosure or representation re¬ 
quired by §9-1.5407 is designed to 
alert the contracting officer to situa¬ 
tions or relationships which may con¬ 
stitute either present or anticipated 
organizational conflicts of interest 
with respect to a particular offeror or 
contractor. However, this disclosure or 
representation may not identify a po¬ 
tential organizational conflict of inter¬ 
est involving a successful offeror that 
could affect the offeror's participation 
in subsequent procurements arising 
out of or related to work performed 
under a contract that results from the 
solicitation currently under considera¬ 
tion. Accordingly, whenever such po¬ 
tential conflicts are foreseeable by the 
Government, a special notice also shall 
be included in the solicitation inform¬ 
ing offerors of the fact that such a po¬ 
tential conflict is foreseen and that a 
special contract clause designed to 
avoid or mitigate such contract will be 
included in any resultant contract as 
required by §9-1.5407. Such notice 
shall specify the proposed extent and 
duration of restrictions to be imposed 
with respect to participation in subse¬ 
quent procurements. A fixed term of 
reasonable duration is measured by 
the time required to eliminate what 
would otherwise constitute an unfair 
competitive advantage. This is a vari¬ 
able; and in no event shall an exclu¬ 
sion be staled which is not related to a 
specific expiration date or an event 
certain. In the event a contractor, 
having performed on one contract. 
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later seeks work that stems or may be 
deemed to stem directly from prior 
performance, such contractor shall 
not be precluded from proposing on 
follow-on work unless the prior con¬ 
tract contained an appropriate follow- 
on restriction. 

§9-1.5407 Disclosure or representation. 

(a) The following disclosure or rep¬ 
resentation provision shall be included 
in all solicitations, scope modifications 
and unsolicited proposals for (1) evalu¬ 
ation services or activities; (2) techni¬ 
cal consulting and management sup¬ 
port services and professional services; 

(3) research and development conduct¬ 
ed pursuant to the authority of the 
Federal Energy Administration Act of 
1974 (Pub. L. 93-275). as amended; and 

(4) other contractual situations where 
special organizational conflicts of in¬ 
terest provisions are noted in the so¬ 
licitation and included in the resulting 
contract. Appendix B contains a sug¬ 
gested format for the disclosure sub¬ 
mission. 

Organizational Conflicts of 
Interest Disclosure or 
Repres e:nt at ion 

It is Department of Energy policy to 
avoid situations which place an offeror 
in a position where its judgment may¬ 
be biased because of any past, present, 
or currently planned interest, finan¬ 
cial or otherwise, the offeror may have 
which relates to the work to be per¬ 
formed pursuant to this solicitation or 
where the offeror’s performance of 
such work may provide it with an 
unfair competitive advantage. (As used 
herein, “offeror” means the proposer 
or any of its affiliates or proposed con¬ 
sultants or subcontractors of any tier). 
Therefore: 

(a) The offeror shall provide a state¬ 
ment which describes in a concise 
maimer all relevant facts concerning 
any past, present, or currently 
planned interest (financial, contrac¬ 
tual. organizational, or otherwise) re¬ 
lating to the work to be performed 
hereimder and bearing on whether the 
offeror has a possible organizational 
conflict of interest with respect to (a) 
being able to render impartial, techni¬ 
cally sound, and objective assistance 
or advice* or (b) being given an unfair 
competitive advantage. The offeror 
may also provide relevant facts that 
show how its organizational structure 
and/or management systems limit its 
knowledge of possible organizational 
conflicts of interest relating to other 
divisions or sections of the organiza¬ 
tion and how that structure or system 
would avoid or mi ligate-such organiza¬ 
tional conflict. 

(b) In the absence of any relevant in¬ 
terests referred to above, the offeror 
shall submit a statement certifying 
that to its best knowledge and belief 
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no such facts exist relevant to possible 
organizational conflicts of interest. 
Proposed consultants and subcontrac¬ 
tors shall submit such information di¬ 
rectly to the contracting officer. 

Cc> The Department will review the 
statement submitted and may requfre 
additional relevant information from 
the offeror. All such information, and 
any other relevant Information known 
to the Department, will be used to de¬ 
termine whether an award to the of¬ 
feror may create an organizational 
conflict of interest. If such organiza¬ 
tional conflict of interest is found to 
exist, the Department may (i) impose 
appropriate conditions which avoid 
such conflict, (ill disqualify the of¬ 
feror. or (iii) determine that it is oth¬ 
erwise in the best interests of the 
United States to contract with the of¬ 
feror by including appropriate condi¬ 
tions mitigating such conflict in the 
contract awarded. 

(d) The refusal to provide the disclo¬ 
sure or representation and any addi¬ 
tional information as required shall 
result in disqualification of the offeror 
for award. The nondisclosure or mis¬ 
representation of any relevant interest 
may also result in the disqualification 
of the offeror for award, or if such 
nondisclosure or misrepresentation is 
discovered after award the resulting 
contract may be terminated for de¬ 
fault. The offeror may also be dis¬ 
qualified from subsequent related De¬ 
partment contracts, and be subject to 
such other remedial action as may be 
permitted or provided by law or in the 
resulting contract. The attention of 
the offeror in complying with this pro¬ 
vision is directed to 18 U.S.C. 1001. 

(e) Depending on the nature of the 
contract activities, the offeror may. 
because of possible organizational con¬ 
flicts of Interest, propose to exclude 
specific kinds of work from the state¬ 
ment of work contained In a solicita¬ 
tion for a negotiated procurement, 
unless the solicitation specifically pro¬ 
hibits such exclusion. Any such pro¬ 
posed exclusion by an offeror shall be 
considered by the Department in the 
evaluation of proposals, and if the De¬ 
partment considers the proposed ex¬ 
cluded work to be an essential or inte¬ 
gral part of the required work, the 
proposal may be rejected as unaccep¬ 
table. 

(f) No award shall be made until the 
disclosure or representation has been 
evaluated by the Government. Failure 
to provide the disclosure or represen¬ 
tation will be deemed to be a minor in¬ 
formality (FPR §1-2.405) and the of¬ 
feror or contractor shall be required to 
promptly correct the omission. 
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§9-1.5408 Contract clauses. 

§9-1.5408-1 (leneral contract clause. 

Except where a special clause has 
been determined to be appropriate, all 
contracts subject to the disclosure or 
representation requirement of 9- 
1.5407 shall include the -following 
clause: 

Organizational Conflicts of 
Interest—General 

(a) The contractor warrants that, to 
the best of its knowledge and belief, 
and except as otherwise disclosed, 
there are no relevant facts which 
would give rise to organizational con¬ 
flicts of interest, as defined in 41 CFR 
§9-1.5403(a) or that the contractor 
has disclosed all relevant information. 

(b> The contractor agrees that, if 
after award, an organizational con¬ 
flicts of interest with respect to this 
contract, is discovered, an immediate 
and full disclosure in writing shall be 
made to the contracting officer which 
shall include a description of the 
action which the contractor has taken 
or proposes to take to avoid or miti¬ 
gate such conflicts. The Department 
may. however, terminate the contract 
for its convenience if it deems such 
termination to be in the best interests 
of the Government. 

(c) In the event that the contractor 
was aware of an organizational con¬ 
flict of interest prior to the award of 
this contract and did not disclose the 
conflict to the Contracting Officer, 
the Government may terminate the 
contract for default. 

(d) The provisions of this clause 
shall be included in all subcontracts 
for w’ork to be performed similar to 
the services provided by the prime 
contractor, and the terms “contract/* 
“contractor.** and “contracting offi¬ 
cer" modified appropriately to pre¬ 
serve the Government s rights. 

§ 9-1.5408.2 Special contract clauses. 

(a) If it determine from the nature 
of the proposed contract that a poten¬ 
tial organizational conflict of interest 
may exist, the contracting officer may 
determined that such conflict can be 
avoided through the use of an appro¬ 
priate special contract clause. Exam¬ 
ples of the types of clauses which may 
be employed include but are not limit¬ 
ed to the following: 

(1) Hardware exclusion clauses 
which prohibit the acceptance of pro¬ 
duction contracts following a related 
nonproduction contract previously 
performed by the contractor: 

(2) Software exclusion clauses; 

(3) Clauses which require the con¬ 
tractor (and/or certain of its key per¬ 
sonnel) to avoid certain organizational 
conflicts of interest; 

(4) Clauses which provide for the 
protection of the confidentiality of 
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data and guard against its unauthor¬ 
ized use; and 

(5) Clauses that prohibit other seg¬ 
ments or divisions of the contractor 
from becoming involved in the per¬ 
formance of the contract work or 
being in a position to influence such 
work. 

If deemed appropriate, the prospec¬ 
tive contractor may be given the op¬ 
portunity to negotiate the terms and 
conditions of the clause and its appli¬ 
cation including the extent and time 
period of any restrictions. 

(b) Contracts for technical consult¬ 
ing and management support services, 
as defined in § 9-I.5403(d), are particu¬ 
larly susceptible to organizational con¬ 
flicts of interest. Therefore, the fol¬ 
lowing contract clause shall be includ¬ 
ed in all contracts for technical con¬ 
sulting and management support serv¬ 
ices. This clause, after any appropriate 
modification, may also be included in 
any contract for professional services 
and evaluation services and activities: 

Organizational Conflicts of 
Interest 

(a) Purpose. The primary purpose of 
this clause is to aid in ensuring that 
the Contractor <1) is not biased be¬ 
cause of its past, present, or currently 
planned interests (financial, contrac¬ 
tual. organizational, or otherwise) 
which relate to the work under this 
contract, and (2) does not obtain any 
unfair competitive advantage over 
other parties by virtue of its perform¬ 
ance of this contract. 

(b) Scope. The restrictions described 
herein shall apply to performance or 
participation by the Contractor and 
any of its affiliates or their successors 
in interest (hereinafter collectively re¬ 
ferred to as the “Contractor") in the 
activities covered by this clause as a 
prime contractor, subcontractor, Co¬ 
sponsor. joint venturer, consultant, or 
in any similar capacity. 

(1) Technical consulting and man¬ 
agement support services, (i) The Con¬ 
tractor shall be ineligible to partici¬ 
pate in any capacity in Department 
contracts, subcontracts, or proposals 
therefor (solicited or unsolicited) 
which stem directly from the contrac¬ 
tor's performance of work under this 
contract. Furthermore, unless so di¬ 
rected in writing by the Contract ii^: 
Officer, the Contractor shall not per¬ 
form any technical consulting or man¬ 
agement support services w f ork under 
this contract on any of its products or 
services or the products or services of 
another firm if the Contractor is or 
has been substantially involved in 
their development or marketing. Noth¬ 
ing in this subparagraph shall pre¬ 
clude the contractor from competing 
for follow-on contracts for technical 
consulting and management support 
services. 


(ii) If the Contractor under this con¬ 
tract prepares a complete or essential¬ 
ly complete statement of work or 
specifications to be used in competi¬ 
tive procurements, the Contractor 
shall be ineligible to perform or par¬ 
ticipate in any capacity in any contrac¬ 
tual effort which is based on such 
statement of work or specifications. 
The Contractor shall not incorporate 
its products or services in such state¬ 
ment of work or specifications unless 
so directed in writing by the Contract¬ 
ing Officer, in which case the restric¬ 
tion in this subparagraph shall not 
apply. 

(iii) Nothing in this paragraph shall 
preclude the Contractor from offering 
or selling its standard commercial 
items to the Government. 

(2) Access to and Use of Informa¬ 
tion. (i) If the Contractor, in the per¬ 
formance of this contract, obtains 
access to information, such as Depart¬ 
ment plans, policies, reports, studies, 
financial plans, internal data protect¬ 
ed by the Privacy Act of 1974 (Pub. L. 
93-579), or data which has not been re¬ 
leased or otherwise made available to 
the public, the Contractor agrees that 
without prior written approval of the 
contracting officer it shall not: (a) Use 
such information for any private pur¬ 
pose unless the information has been 
released or otherwise made available 
to the public; (b) compete for work for 
the Department based on such infor¬ 
mation for a period of six (6) months 
after either the completion of this 
contract, or until such information is 
released or otherwise made available 
to the public, whichever is first; (c) 
submit an unsolicited proposal to the 
Government which is based on such 
information until one year after such 
information is released or otherwise 
made available to the public; and (d) 
release such information unless such 
information has previously been re¬ 
leased or otherwise made available to 
the public by the Department. 

(ii) In addition, the Contractor 
agrees that to the extent it receives or 
is given access to proprietary data, 
data protected by the Privacy Act of 
1974 (Pub. L. 93-579), or other confi¬ 
dential or privileged technical, busi¬ 
ness. or financial information under 
this contract, it shall treat such infor¬ 
mation in accordance with any restric¬ 
tions imposed on such information. 

(iii) The Contractor shall have, sub 
ject to patent and security provisions 
of this contract, the right to use tech¬ 
nical data it first produces under this 
contract for its private purpose pro¬ 
vided that, as of the date of such use. 
all reporting requirements of this con¬ 
tract have been met. 

(c) Disclosure after Award . (1) The 
Contractor agrees that if after award 
it discovers an organizational conflict 
of interest with respect to this con- 
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tract* an immediate and full disclosure 
shall be made in writing to Contract¬ 
ing Officer which shall Include a de¬ 
scription of the action which the Con¬ 
tractor has taken or proposes to take 
to avoid or mitigate such conflicts. 
The Department may* however, termi¬ 
nate the contract for convenience if it 
deems such termination to be in the 
best interests of the Government. 

(2) In the event that the contractor 
was aware of an organizational con¬ 
flict of interest prior to the award of 
tiiis contract and did not disclose the 
conflict to the contracting officer, the 
Department may terminate the con¬ 
tract for default. 

<d) Subcontracts. The Contractor 
shall include this clause, including this 
paragraph, in subcontracts of any tier 
which involve performance or work of 
the type specified in (bXl) above or 
access to information of the type cov¬ 
ered in (b)(2) above. The terms “con¬ 
tract", “contractor" and “contracting 
officer" shall be appropriately modi¬ 
fied to preserve the Government's 
rights. 

(e) Remedies. For breach of any of 
the above restrictions or for nondisclo¬ 
sure or misrepresentation of any rele¬ 
vant facts required to be disclosed con¬ 
cerning this contract, the Government 
may terminate the contract for de¬ 
fault, disqualify the Contractor for 
subsequent related contractual efforts 
and pursue such other remedies as 
may be permitted by law or this con¬ 
tract. 

(f) Waiver. Requests for waiver 
under this clause shall be directed in 
writing to the Contracting Officer and 
shall include a full description of the 
requested waiver and the reasons in 
support thereof. If it is determined to 
be in the best interests of the Govern¬ 
ment, the Contracting Officer shall 
grant such a waiver in writing. 

§9-1.5409 Evaluation, findings, and con¬ 
tract award. 

(a) The contracting officer or selec¬ 
tion official, as appropriate, shall 
evaluate all relevant facts submitted 
by an offeror pursuant to the require¬ 
ments of § 9-1.5407 and such other rel¬ 
evant information as may be available 
concerning possible organizational 
conflicts of interest. After evaluating 
all such information in accordance 
with the criteria of §9-1.5404 and 
Prior to any award, a finding shall be 
made by the contracting officer 
whether possible organizational con¬ 
flicts of interest exit with respect to a 
Particular offeror or whether there is 
little or no likelihood that such con¬ 
flicts exist. If the finding indicates 
that such conflicts exist, then the con¬ 
tracting officer shall: 

( 1) Disqualify the offeror from 
award; or 
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(2) Avoid such conflicts by the inclu¬ 
sion of appropriate conditions in the 
resulting contract; or 

(3) If such conflicts cannot be avoid¬ 
ed by an appropriate contract provi¬ 
sion. and the Secretary or the Secre¬ 
tary’s designee has nevertheless deter¬ 
mined that award of the contract to 
the offeror is in the best interest of 
the United States, the contract may be 
awarded. Where such a public interest 
determination is made, an appropriate 
written finding and determination 
shall be published in the Federal Reg¬ 
ister and an appropriate clause in¬ 
cluded in the contract to mitigate the 
conflict, to the extent feasible prior to 
any award. 

(b) Examples of circumstances justi¬ 
fying the determination permitted by 
§ 9-1.5409(a)(3) include but are not 
limited to: 

(1) Situations where the public ex¬ 
igency will not otherwise permit; and 

(2) Situations where the work or 
services cannot otherwise be obtained. 

§9-1.5410 Action in lieu of termination. 

If after award a possible organiza¬ 
tional conflict of interest is identified 
by the contractor or other sources and 
the contracting officer determines 
that such a conflict does in fact exist 
and that it would not be in the best in¬ 
terests of the Government to termi¬ 
nate the contract as provided in the 
clauses required by § 9-1.5408, the con¬ 
tracting officer shall take every rea¬ 
sonable action to avoid or mitigate the 
effects of the conflict. 

§9-1.541! DOE management contractors, 
subcontractors and consultants. 

The missions and functions of the 
Department require the use of con¬ 
tractors to operate and manage the 
Department's facilities on a long-term 
basis pursuant to Part §9-50. Where 
such an operating contract is to be re¬ 
newed. the contracting officer should 
exercise special care In Incorporating 
an appropriate organizational conflicts 
of interest provision therein. When¬ 
ever an operating contract is not to be 
renewed, but a new selection is to be 
made, the disclosure or representation 
requirement of §9-1.5407 and an ap¬ 
propriate clause should be included in 
the solicitation and resulting contract. 
In preparing such clause, the contract¬ 
ing officer shall consider provisions 
which assure appropriate restraints on 
intercorporate relations between the 
contractor’s organization and person¬ 
nel operating the Department’s facili¬ 
ty and Its parent corporate body and 
affiliates, including personnel access 
to the facility, technical transfer of in¬ 
formation from the facility, and the 
availability from the facility of other 
advantages flowing from performance 
of the contract. The subcontractors 
and consultants of Department oper¬ 
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ating contractors should be. to the 
extent feasible, made subject to the re¬ 
quirements of this subpart as if they 
were performing the work as prime 
contractors to the Department.. 

§9-1.5412 Architect-engineering and con¬ 
struction contracts. 

(a) The award of related architect¬ 
engineering services and construction 
contracts or subcontracts to the same 
contractor can result in self-inspection 
of construction work and permit the 
contractor to render biased decisions. 
Such contract awards shall not be per¬ 
mitted unless a waiver is obtained 
prior to award from the Department’s 
senior procurement official. 

(b) The award of architect-engineer¬ 
ing services contracts, the principal 
purpose of which is to provide evalua¬ 
tion services and activities or technical 
consulting and management support 
services, shall be subject to the re¬ 
quirements of §9-1.5407 and §9- 
1.5408-2(b). 

§9-1.5413 Subcontractors and consul¬ 
tants. 

The contracting officer shall require 
offerors and contractors to obtain for 
the Department a disclosure or repre¬ 
sentation in accordance with subsec¬ 
tion 9-1.5407 from subcontractors and 
consultants who may be performing 
services similar' to the services pro¬ 
vided by the prime except that sub¬ 
contractors shall not normally be re¬ 
quired to submit the disclosure or rep¬ 
resentation if such subcontract is for 
supplies. Such disclosure or represen¬ 
tation shall be submitted by the sub¬ 
contractors and consultants directly to 
the contracting officer and they shall 
be treated by the Department as confi¬ 
dential information to be used solely 
for OCI purposes. The contracting of¬ 
ficer shall assure that contract clauses 
in accordance with §9-1.5408 are in¬ 
cluded in subcontracts or consultant 
agreements involving performance of 
work under a prime contract covered 
by this subpart. 

§9-1.5414 Remedies. 

In addition to such other remedies 
as may be permitted by law or con¬ 
tract. for a breach of any of the re¬ 
strictions in this subpart or for nondis¬ 
closure or misrepresentation of any 
relevant facts required to be disclosed 
by this subpart, the Department may 
disqualify the contractor for subse¬ 
quent Department contracts. Contrac¬ 
tors and offerors may also be subject 
to the criminal penalties expressed in 
18 U.S.C. § 1001 for such violations. 

Appendix A 

Specific Examples of Contractual Situa¬ 
tions or Relationships—Organizational Con¬ 
flicts of Interest 
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GENERAL 

In development work it is normal to select 
firms which have done the most advanced 
work in the field. It is to be expected that 
these firms will design and develop around 
their own prior knowledge. Development 
contractors can frequently start production 
earlier and more knowledgeably than firms 
which did not participate in the develop¬ 
ment, and this affects the time and quality 
of production, both of which are important 
to the Government. In many instances the 
Government may have financed such devel¬ 
opment. Thus, the development contractor 
may have an unavoidable competitive ad¬ 
vantage which is not considered unfair and 
no prohibition should be imposed. 

EXAMPLES 

The following examples illustrate types of 
situations and relationships where organiza¬ 
tional conflict of interest questions fre¬ 
quently arise, but they are not all inclusive. 

Example 1 

Contractor A in connection with the per¬ 
formance of a study contract is given infor¬ 
mation by the Department regarding the 
Department plans for future procurements. 
This information is not available to interest¬ 
ed industrial firms. 

Guidance. Normally this would constitute 
an OCI and the contractor should not be 
permitted to compete with such firms for 
work relating to such plans. 

Example 2 

Company A in response to a request for 
proposals (RFP), proposes to undertake cer¬ 
tain analyses of an energy savings device as 
called for in the RFP. The company is one 
of several companies considered to be tech¬ 
nically well qualified. In response to the in¬ 
quiry in the RFP. A advises that It is cur¬ 
rently performing similar analyses for the 
manufacturer of the device. 

Guidance. Normally this would constitute 
an OCI and a contract for that particular 
would not be awarded to Company A be¬ 
cause it would be placed in a position in 
which its Judgment could be biased in rela¬ 
tionship to its work for the Department. 
Since there are other well qualified compa¬ 
nies available, there would be no reason for 
granting a waiver of the policy. 

Example 3 

Accounting firm A in response to a re¬ 
quest for proposal, proposes to undertake 
an analysis of the profitability of one seg¬ 
ment of the energy industry. The firm is 
one of several firms considered to be techni¬ 
cally well qualified. In response to the in¬ 
quiry in the RFP. A advises that It derives a 
substantial portion of its income from the 
industry to be studied. 

Guidance. Normally this would constitute 
an OCI and a contract would not be award¬ 


ed to firm A because it would be placed in a 
position in which its judgment could be 
biased in relationship to its w’ork for the De¬ 
partment. 

Example 4 

Company A prepares updated Govern¬ 
ment specifications for a standard refrigera¬ 
tor to be procured competitively. 

Guidance. Normally this would constitute 
an OCI and Company A shall not be allowed 
for a reasonable period of time to compete 
for supply of the refrigerator. 

Example 5 

Company A designs or develops new elec¬ 
tronics equipment and. as a result of the 
design or development, prepares specifica¬ 
tions. 

Guidance. Normally this would not consti¬ 
tute an OCT and the company may supply 
the electronics equipment. 

Example 6 

A tool company and/or a machinery com¬ 
pany representing the American Tool Insti¬ 
tute works under the supervision and con¬ 
trol of Government representatives to 
refine specifications or to clarify the re¬ 
quirements of a specific procurement. 

Guidance. Normally this would not consti¬ 
tute an OCI and these companies may 
supply the item. 

Example 7 

Prior to procurement of Automatic Data 
Processing (ADP) Equipment, Company A is 
awarded a contract to develop software to 
automate a DOE function. Since software 
can be written to favor a particular vendor’s 
commercial ADP hardware, a potential con¬ 
flict of Interest exists. 

Guidance. Normally this would constitute 
an OCI and Company A should be barred 
from at least the initial follow-on ADP 
hardware procurement using the software 
developed under its development contract. 

Example 8 

Company A receives a contract to define 
the detailed performance characteristics a 
Government agency will require for the pur¬ 
chase of rocket fuels. A has not developed 
the particular fuels. At the time the con¬ 
tract is awarded, it is clear to both parties 
that the performance characteristics arrived 
at will be used by the Government agency 
to choose competitively a contractor to de¬ 
velop or produce the fuels. 

Guidance. Normally this would constitute 
an OCI and Company A shall not be permit¬ 
ted to bid on this procurement. 

Example 9 

Company A receives a contract to prepare 
a detailed plan for the procurement, of serv¬ 
ices aimed at the advanced scientific and en¬ 
gineering training of the Department’s per¬ 


sonnel. It suggests a curriculum which the 
agency endorses and incorporates in re¬ 
quests for proposals to various institutions 
to establish and conduct such training. 

Guidance. Normally this would constitute 
an OCI and Company A shall not be permit¬ 
ted to bid on this procurement. 

Example 10 

Consulting firm A in response to a request 
for proposals (RFP). proposes to undertake 
an evaluation of the environmental impacts 
of coal-fired power plants as called for in 
the RFP. The company is one of several 
companies considered to be technically well 
qualified. In response to the inquiry in the 
RFP. A advises that it derives a substantial 
portion of its income from companies which 
manufacture nuclear power plants. 

Guidance. Normally this would constitute 
an OCI and a contract for that particular 
work would not be awarded to Company A 
becaiLse it w r ould be placed in a position in 
which its judgment could be biased in rela¬ 
tionship to its work for the Department. 

Example 11 

Consultant firm A derives a substantial 
portion of its income from Company B in 
connection with the study of natural gas 
production. Company B is also heavily in¬ 
volved with motor gasoline marketing. A 
discloses these facts in response to an RFP 
for a study of motor gas marketing. 

Guidance. Normally this would constitute 
an OCI and a contract for the study of 
motor gasoline marketing plants would not 
be awarded to Company A because it would 
be placed in a position in which its judg¬ 
ment could be biased in relationship to its 
work for the Department. 

Appendix B 

DISCLOSURE FORMAT 

With respect to past, present, and current 
ly planned interests (financial, contractual, 
organizational, or otherwise) the offeror 
should furnish a list of past, present, and 
currently planned activities (Including con¬ 
tracts) which relate to the work to be per¬ 
formed under the solicitation. The list may 
be in columnar format showing: 

(a) the company (or agency) for which the 
work is being, has been, or will be per¬ 
formed: 

(b) nature of the work (a brief descrip¬ 
tion): 

(c) period of performance for the work; 
and 

(d) dollar value of the work: 

(e) sales and marketing activity. 

Similar Information should be provided by 

the covered subcontractors and consultants 
relating to the work to be performed by 
them under the solicitation. 

[FR Doc. 79-1032 Filed 1-10-79: 8:45 ami 
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